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WEDNESDAY,    FEBRITAIIY   28,    1979 

House  of  Representatives, 
Subcommittee  on  Courts,  Civil  Liberties, 

AND  the  Administration  of  Justice 
of  the  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10:15  a.m.,  in  room  2226  of  the  Eayburn 
House  Office  Building;  Hon.  Robert  W.  Kastenmeier  [chairman  of  the 
subcommittee],  presiding. 

Present:  Representatives  Kastenmeier,  Matsui,  Railsback,  and 
Sawyer. 

Also  present:  Michael  J.  Remington,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  committee  will  come  to  order.  I  am  assuming 
other  members  will  be  here  shortly.  There  are  members  of  this  commit- 
tee who  have  a  number  of  conflicts  this  morning.  The  majority  party 
is  having,  its  caucus  which  may  cause  us  at  some  point  to  recess.  In  the 
event  there  is  a  caucus  vote,  it  would  be  noticed  in  this  room  on  the 
clock  as  though  it  were  an  ordinary  vote  of  the  House. 

This  morning  we  commence  hearings  on  two  important  pieces  of  leg- 
islation which  passed  the  House  of  Representatives  during  the  95th 
Congress.  H.R.  2202  is  a  bill  to  abolish  the  diversity  of  citizenship 
jurisdiction  of  the  Federal  courts,  and  further  to  abolish  the  amount 
of  controversy  requirement  in  Federal  question  cases.  This  bill  is  the 
same  as  H.R. '9622  which  passed  the  House  on  February  28, 1978,  by  a 
vote  of  266  to  133. 

H.R.  1046  is  a  bill  to  clarify  and  expand  the  civil  and  criminal  juris- 
diction of  U.S.  magistrates.  This  is  the  same  as  S.  1613,  which  passed 
on  October  4,  1978,  by  a  vote  of  323  to  49;  except  in  the  latter  House- 
passed  form,  S.  1613  contained  a  section  abolishing  diversity  of  citizen- 
ship jurisdiction.  H.R.  1046  does  not  contain  this  floor  amendment.  At 
this  point,  without  objection,  I  would  like  to  insert  H.R.  1046  and 
H.R.  2202  in  the  hearing  record. 

[The  bills  referred  to  follow  :] 

(1) 


96th  congress 
1st  Session 


H.  R.  1046 


To  improve  access  to  the  Federal  courts  by  enlarging  the  civil  and  criminal 
jurisdiction  of  United  States  magistrates,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Januaby  18,  1979 
Mr.  Kastenmeieb  (for  himself,  Mr.  Rodino,  Mr.  Danielson,  Mr.  Ma2;zoli, 
Mr.  Santini,  Mr.  McCloey,  and  Mr.  Railsback)  introduced  the  following 
bill;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  improve  access  to  the  Federal  courts  by  enlarging  the  civil 
and  criminal  jmisdiction  of  United  States  magistrates,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  act  may  be  cited  as  the  "Magistrate  Act  of  1979". 

4  Sec.  2.  Section  636  of  title  28,  United  States  Code,  is 

5  amended — 

6  (1)  by  redesignating  subsections  (c)  through  (f) 

7  thereof  as  subsections  (d)  through  (g),  respectively;  and 
I— E 


1  (2)  by  inserting  immediately  after  subsection  (b) 

2  thereof  the  following  new  subsection: 

3  "(c)   Notwithstanding   any   provision   of  law   to   the 

4  contrary — 

5  "(1)  Upon  the  consent  of  the  parties,  a  full-time 

6  United  States  magistrate  may  conduct  any  or  all  pro- 

7  ceedings  in  a  jury  or  nonjury  civil  matter  and  order  the 

8  entry  of  judgment  in  the  case,  when  specially  desig- 

9  nated  to  exercise  such  jurisdiction  by  the  district  court 

10  or  courts  he  serves.  When  there  is  more  than  one 

11  judge  of  a  district  court,  the  designation  shall  be  by  the 

12  concurrence  of  a  majority  of  all  the  judges  of  such  dis- 

13  trict  court,  and  when  there  is  no  such  concurrence, 

14  then  by  the  chief  judge. 

15  "(2)  If  a  magistrate  is  designated  to  exercise  civil 

16  jurisdiction  under  paragraph  (1)  of  this  subsection,  the 

17  clerk  of  court  shall  notify  the  parties  of  their  right  to 

18  consent.  The  decision  of  the  parties  shall  be  communi- 

19  cated  to  the  clerk  of  court.  No  district  judge  shall  be 

20  informed  of  the  parties'  response  to  this  notice,  nor 

21  shall  he  attempt  to  persuade  or  induce  any  party  to 

22  consent  to  reference  of  any  civil  matter  to  a  magis- 

23  trate. 

24  "(3)  Upon  entry  of  judgment  in  any  case  referred 

25  under  paragraph  (1)  of  this  subsection,  an  aggrieved 


4 


3 

1  party  may  appeal  on  the  record  to  the  district  court  in 

2  the  same  manner  as  on  an  appeal  from  a  judgment  of 

3  the  district  court  to  a  court  of  appeals.  Wherever  pos- 

4  sible  the  local  rules  of  the  district  court  and  the  rules 

5  promulgated  by  the  conference  shall  endeavor  to  make 

6  such  appeal  expeditious  and  inexpensive.  The  district 

7  court  may  affirm,  reverse,  modify,  or  remand  the  mag- 

8  istrate's  judgment. 

9  "(4)  Cases  in  the  district  courts  under  paragraph 

10  (3)  of  this  subsection  may  be  reviewed  by  the  appropri- 

11  ate  United  States  court  of  appeals  by  vmt  of  certiorari 

12  granted  upon  the  petition  of  any  party  to  any  civil 

13  case,  before  or  after  rendition  of  judgment  or  decree. 

14  Nothing  in  this  paragraph  shall  be  construed  to  be  a 

15  limitation  on  any  party's  right  to  seek  review  by  the 

16  Supreme  Court  of  the  United  States  pursuant  to  sec- 

17  tion  1254  of  this  title. 

18  "(5)  Notwithstanding  the  provisions  of  paragraphs 

19  (3)  and  (4)  of  this  subsection,  at  the  time  of  reference 

20  to  a  magistrate  by  the  clerk  of  court  under  paragraph 

21  (2)  of  this  subsection,  the  parties  may  further  consent 

22  to  appeal  directly  to  the   appropriate  United  States 

23  Court  of  Appeals  in  the  same  manner  as  an  appeal 

24  from  any  other  judgment  of  a  district  court.  In  this  cir- 

25  cumstance,  the  consent  of  the  parties  allows  a  magis- 


4 

1  trate   designated   to   exercise   civil  jurisdiction   under 

2  paragraph  (1)  of  this  subsection  to  direct  the  entry  of 

3  judgment  of  the  district  court  in  accordance  with  the 

4  Federal  Rules  of  Civil  Procedure.  Nothing  in  this  para- 

5  graph  shall  be  construed  as  a  limitation  on  any  party's 

6  right  to  seek  review  by  the  Supreme  Court  of  the 

7  United  States  pursuant  to  section  1254  of  this  title. 

8  "(6)    Any    proceeding    conducted    by    a    United 

9  States  magistrate  under  this  subsection  shall  be  taken 

10  down  by  a  court  reporter  appointed  pursuant  to  section 

11  753  of  this  title,  if  a  district  judge  in  such  a  proceeding 

12  would  have  been  provided  a  court  reporter  under  sec- 

13  tion  753,  unless  the  parties  with  the  approval  of  the 

14  judge  or  magistrate  agree  specifically  to  the  contrary. 

15  Reporters  referred  to  in  the  preceding  sentence  may  be 

16  transferred  for  temporary  service  in  any  district  court 

17  of  the  judicial  circuit  for  reporting  proceedings  under 

18  this  subsection,  or  for  other  reporting  duties  in  such 

19  district  court.". 

20  Sec.  3.  (a)  Section  631(a)  of  title  28,  United  States 

21  Code,  is  amended  by  adding  immediately  after  the  first  sen- 

22  tence  thereof  the  following:  "All  magistrates  shall  be  ap- 

23  pointed  pursuant  to  standards  and  procedures  established  by 

24  law.". 


6 


5 

1  (b)  The  first  sentence  of  section  631(b)  of  title  28, 

2  United  States  Code,  is  amended  (1)  by  inserting  "reappointed 

3  to"  immediately  after  "appointed  or";  and  (2)  by  striking  out 

4  the  colon  after  "unless"  and  inserting  in  lieu  thereof  "he  has 

5  been  a  member  of  a  bar  of  the  highest  court  of  a  State,  the 

6  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  or 

7  the  Virgui  Islands  of  the  United  States  for  at  least  five  years: 

8  Provided  also:". 

9  (c)  Paragraph  (1)  of  section  631(b)  of  title  28,  United 

10  States  Code,  is  amended  by  striking  after  the  word  "require- 

11  ments"  the  words  "of  the  first  sentence  of  this  paragraph" 

12  and  inserting  in  lieu  thereof  the  words  "of  this  subsection". 

13  (d)  Section  631(b)(2)  of  title  28,  United  States  Code,  is 

14  amended  to  read  as  follows: 

15  "(2)  He  is  selected  pursuant  to  the  recommendation  of  a 

16  Magistrate  Selection  Panel  (hereinafter  referred  to  as  the 

17  'Panel')  established  in  each  district  by  the  district  court: 

18  "(A)  The  Panel  shall  be  selected  by  the  judges  of 

19  the  district  court  when  a  magistrate  position  is  created 

20  or  at  a  reasonable  time  before  the  term  of  such  a  posi- 

21  tion  expires  or  an  existing  position  becomes  vacant. 

22  The  Panel  shall  be  composed  of  no  fewer  than  five 

23  members,  and  its  size  shall  be  determined  by  the  chief 

24  judge  of  the  district  court.  A  majority  of  the  Panel 

25  shall  be  members  of  the  bar,  and  at  least  one  of  the 
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1  remaining    members    shall    be    a    nonlawyer.    Each 

2  member  of  the  Panel  shall  be  a  resident  of  the  district 

3  for  which  the  appointment  is  to  be  made.  In  selecting 

4  members  of  the  Panel,  the  judges  of  the  district  court 
&  shall  insure  that  a  cross  section  of  the  legal  profession 

6  and  the  community  is  represented.  The  Chairman  of 

7  the  Panel  shall  be  chosen  by  a  majority  vote  of  its 

8  members. 

9  "(B)  The  Panel  shall  (i)  give  public  notice  in  a 

10  manner  designed  to  inform  the  widest  possible  segment 

11  of  the  legal  profession  of  the  vacancy  throughout  the 

12  district,  inviting  suggestions  as  to  potential  nominees; 

13  (ii)  conduct  inquiries  to  identify  potential  nominees;  (iii) 

14  conduct  inquiries  to  identify  those  persons  among  the 

15  potential  nominees  who  are  well  qualified  to  serve  as 

16  magistrates;  and  (iv)  report  to  the  district  court  within 

17  ninety  days  after  the  Panel's  creation  the  results  of  its 

18  activities  and  recommend  at  least  three,  and  not  more 

19  than   five,   persons   whom   the   Panel   considers   best 

20  qualified  to  fill  the  vacancies,  using  the  criteria  estab- 

21  lished  by  this  chapter  and  any  such  criteria  as  the  con- 

22  ference  may  from  time  to  time  promulgate:  Provided, 

23  however,   a  Panel  may  recommend,  with  the  concur- 

24  rence  of  the  district  judges,  one  individual  who  is  a  sit- 
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1  ting  magistrate  up  for  reappointment.  All  decisions  of 

2  the  Panel  shall  be  by  majority  vote  of  the  members. 

3  "(C)  The  district  court  shall  select  from  the  list 

4  provided  by  the  Panel.  However,  a  district  court  may, 

5  by  majority  vote,  reject  the  first  list  submitted  by  the 

6  Panel.  If  such  list  is  rejected,  however,  the  Panel  shall 

7  submit  a  second  list  in  accordance  with  this  section 

8  from   which   the   district   court   shall   then   select   its 

9  magistrate. 

10  "(D)  No  person  shall  be  considered  by  a  Panel  as 

11  a  potential  nominee  while  serving  as  a  Panel  member 

12  or  during  a  period  of  one  year  after  termination  of  such 

13  service, 

14  "(E)  All  information  made  available  to  the  mem- 

15  hers  of  the  Panel  in  the  performance  of  their  duties  and 

16  all  recommendations  made  to  the  district  court  shall  be 

17  kept  confidential. 

18  "(F)  Congress  (i)  takes  notice  of  the  fact  that 

19  women    and   minorities    are    underrepresented   in   the 

20  Federal  judiciary  relative  to  the  population  at  large; 

21  and  (ii)  recommends  that  the  Panel,  in  recommending 

22  persons  to  the  district  court,  shall  give  due  considera- 

23  tion  to  qualified  women,  blacks,  Hispanics,  and  other 

24  minority  individuals. 
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1  A  district  court  which  cannot  meet  the  procedural  require- 

2  ments  of  this  paragraph,  for  good  cause  shown,  may  appoint 

3  a  part-time  magistrate  pursuant  to  its  own  publicized  proce- 

4  dure,  after  having  filed  with  the  conference  the  reasons  for 

5  not  being  able  to  comply  with  the  requirements  of  this 

6  paragraph," 

7  (e)  The  amendments  made  by  this  section  shall  take 

8  effect  on  the  date  of  enactment. 

9  Sec.  4.  Section  633(c)  of  title  28,  United  States  Code, 

10  is  amended  by  striking  the  final  sentence. 

11  Sec.  5.  (a)  Section  633  of  title  28,  United  States  Code, 

12  is  amended  by  adding  at  the  end  thereof  the  following  new 

13  subsection: 

14  "(d)   Reports   by   the   Director.— The   Director 

15  shall,  within  two  years  unmediately  followmg  the  date  of  en- 

16  actment  of  the  Magistrate  Act  of  1978,  conduct  a  study  and 

17  report  to  the  Congress  with  respect  to  (1)  the  professional 

18  qualifications  of  individuals  appointed  under  section  631  of 

19  this  chapter  to  serve  as  magistrates,  (2)  the  number  of 

20  matters  in  which  the  parties  consented  to  the  exercise  of 

21  jurisdiction  by  a  magistrate  pursuant  to  section  636(c)  of  this 

22  chapter,  and  (3)  the  number  of  appeals  taken  pursuant  to 

23  paragraphs  (3),  (4),  and  (5)  of  such  section  636(c),  and  the 

24  disposition  of  each  such  appeal.  Thereafter,  the  Director  shall 
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1  conduct  a  study  and  report  to  each  Congress  with  respect  to 

2  the  matters  set  forth  in  this  suhsection.". 

3  (b)  The  heading  for  section  633  of  title  28,  United 

4  States  Code,  is  amended  by  inserting  ";  Reports  by  the  Di- 

5  rector"  immediately  after  "magistrates". 

6  (c)  The  item  relating  to  section  633  m  the  table  of  chap- 

7  ters  of  chapter  43  of  title  28,  United  States  Code,  is  amended 

8  by  inserting  ";  Reports  by  the  Dkector"  immediately  after 

9  "magistrates". 

10  Sec.  6.  Section  1915(b)  of  title  28,  United  States  Code, 

11  is  amended  to  read  as  follows: 

12  "(b)  Upon  the  filing  of  an  affidavit  in  accordance  with 

13  subsection  (a)  of  this  section,  the  court  may  direct  payment 

14  by  the  United  States  of  the  expenses  of  (1)  printing  the 

15  record  on  appeal  in  any  civil  or  criminal  case,  if  such  printing 

16  is  required  by  the  appellate  court;  (2)  preparing  a  transcript 

17  of  proceedings  before  a  United  States  magistrate  in  any  civil 

18  or  criminal  case,  if  such  transcript  is  required  by  the  district 

19  court,  in  the  case  of  proceedings  conducted  under  section 

20  636(b)  of  this  title  or  under  section  3401(b)  of  title  18,  United 

21  States  Code;  and  (3)  printing  the  record  on  appeal  if  such 

22  printing  is  required  by  the  appellate  court,  in  the  case  of 

23  proceedings  conducted  pursuant  to  section  636(c)  of  this  title. 

24  Such  expenses  shall  be  paid  when  authorized  by  the  Director 

25  of  the  Administrative  Office  of  the  United  States  Courts.". 
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1  Sec.  7.  Section  3401  of  title  18,  United  States  Code,  is 

2  amended — 

3  (1)  by  amending  subsection  (a)  to  read  as  follows: 

4  "(a)  When  specially  designated  to  exercise  such  jurisdic- 

5  tion  by  the  district  court  or  courts  he  serves,  any  United 

6  States  magistrate  shall  have  jurisdiction  to  try  persons  ac- 

7  cused  of,  and  sentence  persons  convicted  of,  misdemeanors 

8  committed  within  that  judicial  district."; 

9  (2)  in  subsection  (b) — 

10  (A)  by  striking  out  "minor  offense"  and  in- 

11  serting  in  lieu  thereof  "misdemeanor"; 

12  (B)  by  striking  out  "such  judge"  and  msert- 

13  ing  in  lieu  thereof  "a  district  judge  or  magis- 

14  trate"; 

15  (C)  by  striking  out  "both";  and 

16  (D)  by  striking  out  "and  any  right  to  trial  by 

17  jury  that  he  may  have"; 

18  (3)  by  adding  at  the  beginning  of  subsection  (d) 

19  the  following:  "A  magistrate  may  impose  sentence  and 

20  exercise  all  powers  under  chapter  402  of  this  title: 

21  Provided,  however,  That  no  such  sentence  shall  include 

22  a  commitment  for  a  period  in  excess  of  one  year  for 

23  conviction  of  a  misdemeanor  or  six  months  in  other 

24  cases.";  and 

25  (4)  by  amending  subsection  (f)  to  read  as  follows: 
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1  "(f)  For  good  cause  shown  the  attorney  for  the  Govem- 

2  ment  may  petition  the  district  court  to  have  proceedings  in 

3  any  misdemeanor  case  conducted  before   a  district  judge 

4  rather  than  a  United  States  magistrate.  Such  petition  should 

5  note  the  novelty,  importance,  or  complexity  of  the  case,  or 

6  other  pertinent  factors,  and  be  filed  in  accordance  with  regu- 

7  lations  promulgated  by  the  Attorney  General.  Nothing  in  this 

8  subsection  shall  be  deemed  to  limit  the  discretion  of  the  court 

9  to  have  any  misdemeanor  case  tried  by  a  district  judge  rather 

10  than  a  magistrate.". 

11  Sec.  8.  (a)  The  heading  for  section  3401  of  title  18, 

12  United   States   Code,   is   amended  by   striking   the   words 

13  "Minor  offenses"  and  inserting  in  lieu  thereof  "Misdemean- 

14  ors". 

15  (b)  The  item  relating  to  section  3401  in  the  table  of 

16  sections  of  chapter  219  of  title  18,  United  States  Code,  is 

17  amended  by  striking  the  words  "Minor  offenses"  and  insert- 

18  ing  in  lieu  thereof  "Misdemeanors". 

19  Sec.  9.  No  additional  funds  are  authorized  to  be  appro- 

20  priated  to  implement  the  provisions  of  this  Act  for  expendi- 

21  ture  prior  to  October  1,  1979. 

22  Sec.  10.  Such  sums  as  may  be  necessary  to  carry  out 

23  the  purposes  of  this  Act  are  hereby  authorized  to  be  appro- 

24  priated  for  expenditure  on  or  after  October  1,  1979. 
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96th  congress 
1st  Session 


H.  R.  2202 


To  abolish  diversity  of  citizenship  as  a  basis  of  jurisdiction  of  Federal  District 
courts,  to  abolish  the  amount  in  controversy  requirement  in  Federal  question 
cases,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  15,  1979 

Mr.  Kastenmeier  (for  himself,  Mr.  Rodino,  Mr.  Brooks,  Mr.  Edwards  of 
California,  Mr.  Danielson,  Mr.  Drinan,  Mr.  Hughes,  Mr.  Gudger,  Mr. 
Santini,  Mr.  Beilenson,  Mr.  Bennett,  Mr.  Jacobs,  Mr.  Akaka,  Mr. 
McClory,  Mr.  Railsback,  Mr.  Butler,  and  Mr.  Sawyer)  introduced  the 
following  bill;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 


To  abolish  diversity  of  citizenship  as  a  basis  of  jurisdiction  of 
Federal  District  courts,  to  aboUsh  the  amount  in  contro- 
versy requirement  in  Federal  question  cases,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  subsections  (a)  and  (b)  of  section  1332  of  title  28, 

4  United  States  Code,  are  amended  by  striking  out  "$10,000" 

5  and  inserting  in  lieu  thereof  "$25,000". 

I— E 
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1  (b)  Section  1332(a)  of  title  28,  United  States  Code,  is 

2  amended  by  striking  out  paragraph  (1)  and  by  redesignating 

3  paragraphs  (2)  through  (4),  and  all  references  thereto,  as 

4  paragraphs  (1)  through  (3),  respectively. 

5  (c)(1)  The  section  heading  for  section  1332  of  title  28, 

6  United  States  Code,  is  amended  by  striking  out  "Diversity  of 

7  citizenship"  and  inserting  in  lieu  thereof  "Alienage". 

8  (2)  The  item  relating  to  section  1332  in  the  table  of 

9  sections  for  chapter  85  of  title  28,  United  States  Code,  is 

10  amended  by  striking  out  "Diversity  of  citizenship"  and  in- 

11  serting  in  lieu  thereof  "Alienage". 

12  Sec.  2.  (a)  Section  1331  of  title  28,  United  States 

13  Code,  is  amended  to  read  as  follows: 

14  "§  1331.  Federal  question 

15  "The  district  courts  shall  have  original  jurisdiction  of  all 

16  civil  actions  wherein  the  matter  in  controversy  arises  under 

17  the  Constitution,  laws,  or  treaties  of  the  United  States.". 

18  (b)  The  item  relating  to  section  1331  in  the  table  of 

19  sections  for  chapter  85  of  title  28,  United  States  Code,  is 

20  amended  by  striking  out  ";  amount  in  controversy;  costs". 

21  Sec.  3.  (a)(1)  Section  1332(c)  of  title  28,  United  States 

22  Code,  is  amended  by  striking  out  "section  1441"  and  insert- 

23  ing  in  lieu  thereof  "section  1335". 
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1  (2)  Section  1332(d)  of  title  28,  United  States  Code,  is 

2  amended  by  inserting  immediately  after  "section"  the  foUow- 

3  ing:  "and  section  1335  of  this  title". 

4  (b)(1)  Section  1335(a)(1)  of  title  28,  United  States  Code, 

5  is  amended  by  striking  out  ",  of  diverse  citizenship  as  defined 

6  in  section  1332  of  this  title,"  and  inserting  in  lieu  thereof  "of 

7  diverse  citizenship". 

8  (2)  Section  1335  of  title  28,  United  States  Code,  is 

9  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

10  section: 

11  "(c)  For  purposes  of  this  section,  the  term  'claimants  of 

12  diverse  citizenship'  means  claimants  who  are — 

13  "(1)  citizens  of  different  States; 

14  "(2)  citizens  of  a  State  and  citizens  or  subjects  of 

15  a  foreign  state; 

16  "(3)  citizens  of  different  States  and  in  which  citi- 

17  zens  or  subjects  of  a  foreign  state  are  additional  par- 

18  ties;  or 

19  "(4)  a  foreign  state,  as  defined  in  section  1603(a) 

20  of  this  title,  and  citizens  of  a  State  or  of  different 

21  States.". 

22  (c)  Section  1342(1)  of  title  28,  United  States  Code,  is 

23  amended  by  striking  out  "diversity  of  citizenship"  and  insert- 

24  ing  in  lieu  thereof  "alienage". 
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1  (d)(1)  Section  1391(a)  of  title  28,  United  States  Code,  is 

2  amended — 

3  (A)    by    striking    out    "wherein    jurisdiction    is 

4  founded  only  on  diversity  of  citizenship";  and 

5  (B)  by  striking  out  "in  which  the  claim  arose" 

6  and  inserting  in  lieu  thereof  "in  any  judicial  district  in 

7  which  a  substantial  part  of  the  events  or  omissions 

8  giving  rise  to  the  claim  occurred,  or  a  substantial  part 

9  of    property    that    is    the    subject    of    the    action    is 

10  situated". 

11  (2)  Subsection  (b)  of  section  1391  of  title  28,  United 

12  States  Code,  is  repealed,  and  subsections  (c)  through  (f)  of 

13  such  section,  and  all  references  thereto,  are  redesignated  as 

14  subsections  (b)  through  (e),  respectively. 

15  (e)  Subsection  (b)  of  section  1441  of  title  28,  United 

16  States  Code,  is  repealed,  and  subsections  (c)  and  (d)  of  such 

17  section,  and  all  references  thereto,  are  redesignated  as  sub- 

18  sections  (b)  and  (c),  respectively. 

19  (f)(1)  Section  23(a)  of  the  Consumer  Product  Safety  Act 

20  (15  U.S.C.  2072(a))  is  amended— 

21  (A)  by  striking  out  "subject  to  the  provisions  of 

22  section  1331  of  title  28,  United  States  Code  as  to  the 

23  amount  in  controversy,";  and 

24  (B)  by  striking  out  the  period  at  the  end  thereof 

25  and  by  inserting  in  lieu  thereof  ":  Provided,  That  the 
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1  matter  in  controversy  exceeds  the   sum  or  value  of 

2  $10,000,  exclusive  of  interest  and  costs,  except  that  no 

3  such  sum  or  value  shall  be  required  in  any  such  action 

4  brought  against  the  United  States,  any  agency  thereof, 

5  or    any    officer    or    employee    thereof    in    his    official 

6  capacity.". 

7  (2)  Section  23  of  the  Consumer  Product  Safety  Act  (15 

8  U.S.C.  2072)  is  amended  by  redesignating  subsection  (b)  as 

9  subsection  (c)  and  by  inserting  immediately  after  subsection 

10  (a)  the  following  new  subsection: 

11  "(b)  Except  when  express  provision  therefor  is  other- 

12  wise  made  in  a  statute  of  the  United  States,  where  the  plain- 

13  tiff  is  finally  adjudged  to  be  entitled  to  recover  less  than  the 

14  sum  or  value  of  $10,000,  computed  without  regard  to  any 

15  setoff  or  counterclaim  to  which  the  defendant  may  be  ad- 

16  judged  to  be  entitled,  and  exclusive  of  interests  and  costs,  the 

17  district  court  may  deny  costs  to  the  plaintiff  and,  in  addition, 

18  may  impose  costs  on  the  plaintiff.". 

19  Sec.  4.  The  amendments  made  by  this  Act  shall  apply 

20  to  any  civil  action  commenced  on  or  after  the  date  of  enact- 

21  ment  of  this  Act. 
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Mr.  Kastenmeier.  The  jurisdiction  of  the  Federal  judicial  system, 
with  the  exception  of  that  of  the  Supreme  Court,  is  almost  entirely  per- 
missive. Article  III  of  the  Constitution  merely  provides  that  the  judi- 
cial power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.  It  is,  therefore,  well  within  the  constitutional 
authority  of  Congress  to  legislate  within  the  two  areas  we  are  con- 
sidering this  morning. 

Before  greeting  this  morning's  witnesses,  I  would  like  to  refer  back 
to  the  meetings  held  in  the  95th  Congress  on  diversity  of  citizenship 
jurisdiction  and  magistrates  reform.  Hopefully,  the  hearings  that  we 
are  holding  today  and  tomorrow  will  build  on  the  solid  foundation 
set  during  those  hearings.  In  particular,  on  the  issue  of  diversity 
of  citizenship  jurisdiction,  I  would  like  to  refer  back  to  the 
testimony  of  Hon.  Henry  J.  Friendly,  Prof.  Charles  Alan  Wright, 
and  John  P.  Frank,  Esq.,  all  of  which  occurred  on  September  29, 1977. 
These  gentlemen  really  framed  the  pertinent  issues  involved. 

On  the  issue  of  magistrates  reform,  the  statements  of  Joseph  T. 
Tydings,  Daniel  J.  Meador,  Hon.  Charles  Metzner,  and  Hon.  Otto 
Skopil,  Jr.,  are  especially  pertinent.  I  also  would  like  to  note  that 
during  the  recess  between  Congresses,  five  members  of  this  subcom- 
mittee, not  including  the  chairman,  traveled  to  England  and  wit- 
nessed firsthand  the  functioning  of  the  Master's  system.  The  English 
Masters  provide  the  analog  for  the  American  magistrate  system. 
I  hope  that  these  members  will  draw^  upon  their  comparative  experi- 
ence while  processing  the  Magistrate  Act  of  1979. 

I  should  note  that  yesterday  four  members  of  the  House  Judiciary 
Committee  (Chairman  Eodiiio,  Mr.  McClory,  Mr.  Railsback,  and 
myself)  were  invited  down  to  the  White  House  Avhere  we  heard 
President  Carter  announce  a  comprehensive  program  to  improve  the 
Federal  civil  justice  system.  The  President,  in  his  formal  message  to 
the  Congress,  had  eloquent  thoughts  on  the  two  pieces  of  legislation 
before  us  today.  Since  this  is  noteworthy  and  much  appreciated  by 
the  sponsors,  t  would  like  to  insert  the  text  of  his  message  in  the 
hearings  record. 

[The  message  follows :] 

From  :  Office  of  the  White  House  Press  Secretary. 

The  White  House, 

February  27,  1979. 
To  the  Congress  of  the  United  States: 

Today  I  am  announcing  my  program  to  reform  the  Federal  civil  justice  system. 
My  proposals  are  intended  to  increase  the  efficiency,  cut  the  cost,  and  maintain 
the  inteerity  of  our  Federal  courts.  I  hope  that  the  same  spirit  of  cooperation 
which  led  to  the  95th  Congress'  passage  of  historic  civil  service  reform  legisla- 
tion, which  had  similar  goals  for  the  Executive  Branch,  will  mark  Congressional- 
Admini.stration  efforts  in  reforming  the  Judicial  Branch. 

The  American  system  of  justice — and  the  part  our  Federal  courts  play  in  it — 
has  long  been  the  envy  of  people  throughout  the  world.  An  impartial  and  talented 
judiciary  protects  the  rights  of  all  Americans,  ensuring  due  process  guarantees 
and  fair  adjudication  of  disputes.  But  the  courts  cannot  perform  their  tradi- 
tional and  essential  function  if  they  nre  required  to  operate  with  inadequate  re- 
sources, saddled  with  outmoded  procedures,  and  burdened  with  more  business  than 
they  can  fairly  dispose  of  within  a  reasonable  time.  Nor  can  our  citizens  avail 
themselves  of  their  "day  in  court"  if,  as  is  too  often  true  in  the.se  days  of  rising 
litigation  expenses,  the  price  of  participation  in  litigation  is  beyond  their  means. 

Delay  and  expense  play  a  part  in  our  civil  justice  system.  We  have  long  recog- 
nized that  justice  delayed  is  justice  denied.  For  many  injured  parties,  having  to 
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wait  a  year  or  two  to  obtain  legal  relief  in  the  courts  is  extremely  harmful.  The 
benefits  of  a  legal  victory  are  sometimes  outweighed  by  the  costs  of  achieving  it. 
As  litigation  expenses  and  the  size  of  court  dockets  increase,  this  seems  to  be 
happening  with  increasing  frequency.  Legal  redress  should  not  consume  years 
of  time  and  thousands  of  dollars. 

These  problems  are  not  merely  the  special  concern  of  a  particular  economic 
class  or  racial  group,  nor  are  they  limited  to  certain  geographic  regions ;  they 
affect  all  segments  of  American  society,  in  all  areas  of  the  countiy. 

I  am  committed  to  improving  access  to  justice  by  ensuring  that  every  person 
involved  in  a  legal  controversy  has  a  readily  available  forum  in  which  that 
controversy  can  be  resolved  speedily,  fairly,  and  at  reasonable  cost.  To  achieve 
this  goal,  we  must  do  two  things.  First,  we  must  develop  new  means  for  handling 
disputes  that  do  not  necessarily  require  full  court  resolution.  Second,  we  must 
provide  the  courts  with  sufficient  resources  and  improved  procedures  so  that  they 
can  function  fairly  and  effectively  in  those  cases  that  must  be  brought  before 
them. 

I  know  that  the  Congress  shares  my  concerns  and  is  equally  committed  to  tak- 
ing effective  remedial  action.  Last  year  the  Congress  made  an  excellent  beginning 
when  it  created  152  new  Federal  judgeships  and  carefully  reviewed  a  number 
of  other  legislative  proposals  designed  to  improve  the  administration  of  justice. 
But  unless  we  improve  the  system  of  justice  itself,  we  may  find  that  the  addi- 
tional judges  have  been  swallowed  up  by  outmoded  procedures  and  by  an  ever- 
rising  volume  of  cases.  We  must  take  prompt  and  effective  steps  to  eliminate  the 
remaining  obstacles  to  efficiency  in  the  justice  system,  and  to  increase  access  to 
Federal  courts  by  those  with  Federal  claims. 

Five  of  the  specific  measures  by  which  we  hope  to  accomplish  these  ends 
have  previously  been  proposed,  in  whole  or  part,  by  my  Administration,  in  the 
95th  Congress,  dealing  with  arbitration.  United  States  magistrates,  the  diversity 
of  citizenship  jurisdiction  of  the  Federal  courts,  the  Supreme  Court's  obligatory 
jurisdiction,  and  minor  dispute  resolution.  Both  before  and  during  the  last  legis- 
lative session,  each  of  these  proposals  received  a  great  deal  of  careful  Congres- 
sional thought  and  attention.  Ihey  are  introduced  again,  some  with  modifica- 
tions discussed  in  the  last  Congress.  Each  is  now  ripe  for  favorable  action. 

The  arbitration  proposal  would  provide  an  innovative  means  for  resolving 
speedily,  fairly,  and  at  reduced  cost  certain  types  of  civil  cases  in  which  the 
main  dispute  is  over  the  amount  of  money  that  one  person  owes  to  another. 
This  legislation  is  modeled  on  court-annexed  arbitration  plans  that  have  proved 
successful  in  several  States,  including  Ohio,  Pennsylvania  and  New  York.  It 
would  allow  Federal  district  courts  to  adopt  a  procedure  requiring  that  tort  and 
contract  cases  involving  less  than  $100,000  be  svibmitted  to  arbitration.  This 
approach  has  been  tested  since  early  last  year  in  three  Federal  courts  and  the 
experiences  so  far  have  been  quite  promising.  Both  litigants  and  the  courts  are 
benefiting  from  the  procedure.  Cases  going  to  arbitration  are  being  resolved 
faster  than  they  otherwise  could  be  and  at  significantly  less  expense  to  the 
parties.  It  is  time  that  these  benefits  were  extended  to  litigants  in  all  Federal 
trial  courts. 

The  second  major  element  of  our  comprehensive  civil  justice  program  is  a 
bill  to  enlarge  the  civil  and  criminal  jurisdiction  of  Federal  magistrates.  These 
judicial  officers,  who  are  appointed  by  the  district  courts,  constitute  a  potential 
resource  of  great  value.  If  magistrates  were  given  broader  authority  to  decide 
civil  cases  and  to  handle  less  serious  criminal  matters,  as  we  have  proposed,  the 
capacity  of  the  Federal  courts  would  be  substantially  increased.  The  result, 
especially  in  districts  which  currently  have  large  case  backlogs,  would  be  speedier 
and  less  costly  dispositions  for  the  litigants. 

The  third  measure  that  we  regard  as  essential  to  improving  the  civil  justice 
system  would  curtail  the  exercise  of  diversity  of  citizenship  jurisdiction  in  the 
Federal  courts.  Too  many  cases  now  jamming  the  dockets  in  Federal  courts 
involve  solely  issues  of  State  law  that  would  be  more  properly  and  more  ef- 
ficiently disposed  of  in  State  courts.  The  historical  basis  for  i>ermitting  these 
claims  to  be  heard  in  Federal  court — presumed  prejudice  towards  citizens  of  one 
State  in  the  courts  of  another — no  longer  appears  valid.  Moving  these  State 
law  cases  to  t!ie  State  courts  where  they  belong  would  not  create  an  undue  bur- 
den on  any  State,  bvit  would  enable  the  Federal  courts  to  concentrate  on  serving 
the  needs  of  those  whose  disputes  involve  questions  of  Federal  law.  Under  my 
proposal,  diversity  jurisdiction  would  be  abolished  totally  and  cases  could  be 
brought  in  Federal  court  only  where  Federal  law  is  involved. 
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The  next  component  of  our  judicial  reform  package  is  a  bill  that  would  permit 
the  Supreme  Court  to  exercise  greater  control  over  its  own  docket.  By  eliminating 
the  Supreme  Court's  mandatory  jurisdiction,  except  for  appeals  in  three-judge 
cases,  this  proposal  would  do  away  with  the  artificial  and  out-dated  distinction 
between  discretionary  review  and  review  of  right.  The  change  would  enable  the 
Court  to  focus  its  limited  resources  on  the  cases  and  issues  truly  deserving  of  its 
attention.  This,  in  turn,  would  permit  speedier  clarification  of  the  law,  to  the 
benefit  not  only  of  litigants  in  the  lower  courts  but  also  persons  wishing  to  avoid 
legal  controversies. 

The  last  of  the  proposals  carried  over  from  the  previous  Congress  is  a  bill  to 
improve  the  means  available  to  the  people  of  the  United  States  for  resolving 
everyday  disputes,  such  as  complaints  by  neighbors,  customers,  tenants,  and 
family  members.  Everyday  problems,  small  or  large,  if  left  unsettled,  can  fester 
and  grow.  They  can  lead  to  breakdowns  in  otherwise  harmonious  neighborhood 
relationships.  They  can  even  lead  to  crime.  This  legislation,  entitled  the  Dispute 
Resolution  Act,  would  provide  Federal  assistance  to  the  States  to  improve  the 
institutions  that  deal  with  these  programs.  The  programs  established  by  this 
bill  would  promote  improvements  in  small  claims  courts  and  more  widespread  use 
of  Neighborhood  Justce  Centers,  a  new  concept  that  the  Department  of  Justice  is 
presently  testing  in  Los  Angeles,  Kansas  City,  and  Atlanta.  This  legislation  would 
enable  the  Federal  and  State  governments  to  work  in  partnership  to  improve 
the  delivery  of  justice  to  all  the  people  of  the  United  States.  No  additional  fund- 
ing is  being  sought ;  existing  funds  in  the  Law  Enforcement  Assistance  Admin- 
istration will  be  used  to  finance  these  programs. 

Passage  of  these  five  bills  would  be  a  major  step  in  eliminating  excessive 
delays,  red  tape,  and  exorbitant  costs  within  the  civil  justice  system.  These  bills 
have  been  discussed  in  the  95th  Congress,  and  I  hope  that  after  further  careful 
examination  these  bills  will  be  enacted  during  the  9Cth  Congress.  These  measures 
are  necessary  if  we  are  to  derive  maximum  benefit  from  the  newly  authorized 
judgeships.  We  will  work  for  their  enactment. 

In  addition  to  these  bills,  the  Attorney  General  will  transmit  to  Congress 
additional  proposals  to  improve  the  courts  which  have  been  developed  in  con- 
sultation with  Congressional  leaders  in  this  area.  These  new  measures  would 
solve  a  variety  of  problems  relating  to  administration  of  the  Federal  judiciai-y. 
as  well  as  practice  and  procedure  in  the  courts  in  the  following  ways : 

(a)  Create  a  new  intermediate  Federal  appellate  court  on  the  same  tier  as 
the  existing  courts  of  appeals.  The  new  court,  which  would  be  known  as  the 
"United  States  Court  of  Appeals  for  the  Federal  Circuit",  would  be  formed 
by  merging  the  Court  of  Claims  and  the  Court  of  Customs  and  Patent  Appeals 
into  a  single  appellate  tribunal  with  expanded,  nationwide  jurisdiction  for  ap- 
peals in  patent  and  trademark  cases  as  well  as  other  matters. 

This  new  forum  would  induce  economies  from  the  combination  of  the  two 
existing  courts.  Most  important,  however,  it  would  expand  the  Federal  judicial 
system's  capacity  for  definitive  adjudication  of  national  law  and  thereby  con 
tribute  to  the  uniformity  and  predictability  of  legal  doctrine  in  these  areas, 
which  have  long  been  marked  by  inconsistent  aprea'late  decisions,  encourage 
industrial  innovation,  and  in  the  long  run  reduce  patent  and  trademark  litigation. 
I  further  note  that  a  similar  need  exists  for  uniformity  and  predictability  of  the 
law  in  the  tax  area,  where  conflicting  appellate  decisions  encournge  litigation 
and  uncertainty.  The  Justice  and  Treasury  Departments  will  work  with  Congress 
to  develop  an  appropriate  solution. 

(6)  Permit  more  effective  means  of  rulemaking  and  administration  within 
the  Federal  judiciary  through  the  implementation  of  two  proposals.  One  pro- 
proposal  requires  each  court  of  appeals  to  appoint  and  advisory  committee  com- 
posed of  persons  outside  the  court  to  make  recommendations  on  the  rules  of 
practice  and  operating  procedure  within  that  court.  These  committees  should 
do  much  to  assist  the  courts  in  formulating  sounder  rules.  The  other  proposal 
would  restructure  the  memberhip  of  the  circuit  judicial  counsils,  the  governing 
administrative  bodies  in  the  eleven  iudicinl  circuits.  The  councils  will  Ite  made 
smaller  and  more  efficient  and  will  include  district  judges  in  their  membership 
for  the  first  time.  If  enacted,  these  proposals  will  help  assure  that  the  Federal 
courts  conduct  their  business  so  as  to  serve  the  public  more  effectively. 

(c)  Allowing  equitable  interest  on  claims  and  judgments.  There  is  a  serious 
backlog  in  civil  litigation.  Sometimes  years  pass  between  the  time  of  an  injury 
and  the  granting  of  a  judgment.  More  years  may  pass  while  that  judgment  is 
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appealed.  Current  Federal  law  is  ambiguous  about  whether  and  under  what  cir- 
cumstances interest  may  be  paid  for  the  period  prior  to  judgment,  and  permits 
unrealistically  low  as  well  as  conflicting  rates  of  interest  while  the  decision  is 
under  appeal.  Yet  such  interest  may  be  essential  in  order  to  truly  compensate  the 
plaintiff  or  to  avoid  the  unjust  enrichment  of  the  defendant.  For  instance,  a 
plaintiff  who  is  unlawfully  deprived  of  the  use  of  $20,000  in  1976  and  who  does  not 
receive  a  judgment  until  1979,  could  have  obtained  $4,500  in  those  three  years  by 
investing  the  money  at  7  percent  compounded  interest.  If  a  judgment  on  appeal  is 
entered  at  a  rate  well  below  the  prime  interest  rate,  the  losing  party  may  well 
profit  from  the  appeal.  The  bill  proposes  that  where  a  defendant  knew  of  his  po- 
tential liability,  interest  be  awarded  for  the  pre-judgment  period  where  necessary 
to  compensate  the  plaintiff  for  his  losses  or  to  avoid  the  unjust  enrichment  of  the 
defendant.  Post-judgment  interest  rates  would  no  longer  be  left  to  inconsistent 
State  laws,  but  along  with  the  new  pre-judgment  interest  standard,  would  be 
based  on  a  nationally  uniform  rate.  Litigants  would  be  encouraged  to  settle  cases, 
and  not  drag  them  out  needlessly  causing  additional  expense. 

(d)  Other  measures  relating  to  the  sound  administration  of  the  Federal  judi- 
ciary are  proposals  providing  more  reasonable  terms  for  chief  judges,  enhanced 
integrity  for  appellate  panels,  and  easier  transfer  for  any  case  inadvertently 
stated  in  the  wrong  Federal  court  to  the  proper  court  without  loss  of  litigants' 
rights  and  with  savings  of  time  and  money. 

Finally,  I  urge  the  Congress  to  give  serious  consideration  to  improving  pro- 
cedures for  litigating  class  actions,  especially  for  those  cases  where  the  alleged 
economic  injury  is  widespread  and  large  in  the  aggregate,  yet  small  in  its  impact 
on  each  individual.  The  Justice  Department  will  continue  to  have  my  support  in 
working  wth  Congress  to  devise  class  action  procedures  which  will  develop  meth- 
ods for  courts  to  handle  these  complex  cases  more  effectively  and  at  less  cost  to 
the  taxpayers  and  the  parties  involved. 

The  members  of  the  Judiciary  Committees  of  both  houses  have  shown  outstand- 
ing leadership  in  developing  answers  to  the  problems  facing  the  justice  system. 
It  is  now  time  for  Congress  as  a  whole  to  take  action  so  that  the  American  people 

will  benefit  from  a  more  effective  civil  justice  system. 

Jimmy  Carter. 

The  White  House,  February  27, 1979. 

Mr.  Kastenmeier.  Now  I  would  like  to  ^reet  this  mornino-'s  witness. 
First,  I  would  like  to  o^reet  the  Honorable  Elmo  Hunter.  Judge 
Hunter  has  testified  before  us  on  a  previous  occasion.  Nonetheless,  his 
credentials  bear  repetition.  Jud^e  Hunter  has  been  a  Federal  judge  in 
the  western  district  of  Missouri  since  1965.  Before  becoming  a  Fed- 
eral judge  he  served  as  a  trial  and  appellate  judge  in  the  Missouri 
State  court  system.  After  being  named  to  the  bench,  he  quickly  be- 
came active  in  the  Judicial  Conference  of  the  United  States.  In 
1960  he  was  named  a  member  of  the  Conference's  Subcommittee  on 
Judicial  Improvements.  In  1976  he  became  chairman  of  that  subcom- 
mittee and  in  March  of  last  year  he  became  chairman  of  the  Commit- 
tee of  Court  Administration.  Today,  Judge  Hunter  will  testify  on 
diversity  of  citizenship  jurisdiction.*  In  this  regard,  he  has  appeared 
before  the  Senate  Judiciary  Subcommittee  on  Improvements  in  Judi- 
cial Machinery,  addressed  the  Williamsburg  Conference  which  I  at- 
tended, and  has  written  a  recently  published  law^  review  article. 

With  Judge  Hunter  I  would  also  like  to  welcome  the  Honorable 
Otto  R.  Skopil,  Jr.  He  was  appointed  district  judge  for  the  District 
of  Oregon  in  1972,  and  Chief  Judge  in  1976.  He  is  an  active  member 
of  the  Judicial  Conference's  Committee  on  the  Administration  of  the 
Federal  Magistrates  System.  He  appeared  before  this  subcommittee 
during  the  95th  Congress  on  the  issue  of  magistrates  reform.  He  is 
nationally  recognized  for  the  use  of  magistrates  in  his  own  court,  and 
he  allowed  Judiciarv  Committee  staff  to  witness  this  firsthand.  He  has 
been  very  cooperative  in  aiding  open  and  fair  consideration  of  this 
legislation. 
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I  am  going  to  invite  you  both  to  come  forward,  and  I  trust  that  other 
members  will  be  here  shortly.  In  any  event,  it  is  good  to  have  you  both 
with  us  again.  I  note  that  Congressman  Moorhead  is  liere  and  I  am 
sure  he  also  would  like  to  greet  Judge  Hunter  and  Judge  Skopil. 
Judge  Hunter  ? 

TESTIMONY  OF  HON.  ELMO  B.  HUNTER,  U.S.  DISTRICT  JUDGE  FOR 
THE  WESTERN  DISTRICT  OF  MISSOURI;  CHAIRMAN,  COMMITTEE 
ON  COURT  ADMINISTRATION,  JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Judge  Hunter.  Thank  you.  It  is  my  pleasure  to  be  here  before  you 
this  morning  and  to  be  permitted  to  make  these  remarks. 

Mr.  Chairman,  the  first  thing  I  would  like  to  do,  with  your  approval, 
is  to  summarize  those  remarks  which  have  been  filed  with  the  sub- 
committee in  my  prepared  statement,  and  request  that  your  record  re- 
flect three  supplemental  and  supportive  documents  as  well  as  the  pre- 
pared statement. 

First  are  those  tables  forwarded  to  Mr.  Kemington  by  the  adminis- 
trative office,  which  provide  statistical  data  for  the  management  year 
1978  equivalent  to  the  1977  management  year.  The  1977  data  is  con- 
tained in  your  95th  Congress  hearing  record,  and  second  a  University 
of  Kansas  City  Law  Review  article  which  I  have  authored  on  the  sub- 
ject. Also  I  have  a  budgetary  impact  profile  prepared  by  the  adminis- 
trative office  in  response  to  your  request  last  month. 

The  first  two  supplemental  documents  have  already  been  filed  with 
Mr.  Remington,  and  with  your  permission,  I  file  the  budgetary  impact 
statement  at  this  time. 

Mr.  Kastenmeier.  Without  objection,  these  several  documents  which 
have  been  received,  and  which  I  am  now  in  receipt  of,  will  be  accepted 
and  made  part  of  the  record.  See  appendix  11(a). 

[Complete  statement  follows :] 

Statement  of  Hon.  Elmo  B.  Hunter,  U.S.  District  Judge  for  the  Western 
District  of  Missouri  :  Chairman,  Committee  on  Court  Administration,  Ju- 
dicial Conference  of  the  United  States 

Mr.  Hunter.  By  way  of  background,  I  am  a  district  court  judge  in  the  Western 
District  of  Missouri.  Since  1969  I  have  been  a  member  of  the  Judicial  Conference's 
Committee  on  Court  Administration,  and  I  served  as  chairman  of  its  Subcom- 
mittee on  Judicial  Improvements  form  1976  until  January,  1978;  since  that  date 
I  have  been  Chairman  of  the  Committee  on  Court  Administration. 

My  service  on  the  Court  Administration  Committee  has  been  instructive ;  I 
believe  that,  in  the  nineteen  semi-annual  meetings  which  that  Committee  has  held 
since  I  joined  its  membership,  there  have  only  been  two  which  have  not  con- 
sidered the  issues  before  this  subcommittee  today.  Over  the  years,  it  has  been  the 
consistent  position  of  the  Committee  on  Court  Administration  and  of  the  Judicial 
Conference  of  the  United  States  that  diversity  jurisdiction  should  be  severely 
limited  or  entirely  eliminated.  Two  years  ago  the  Judicial  Conference  took  the 
strong  position  that  limitation  is  not  sufficient  and  that  diversity  jurisdiction 
should  be  entirely  eliminated  except  as  it  concerns  alienage  jurisdiction ;  and  of 
course  alienage  jurisdiction  is  jurisdiction  between  citizens  of  a  state  and  for- 
eign states  or  subjects  thereof.  In  addition  to  the  strong  endorsement  of  the 
Judicial  Conference  of  the  United  States,  it  likewise  has  the  strong  endorsement 
of  the  Chief  Justice  of  the  United  States,  the  Attorney  General  of  the  United 
States,  and  that  of  many  eminent  scholars  nnd  lawyers,  and  I  might  say  of 
course  I  welcome  the  President  of  the  United  States  endorsement  you  mentioned. 

H.R.    2202    in    addition    to    abolishing    all    diversity    jurisdiction    except   for 
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alienage  jurisdiction  also  raises  the  amount  in  controversy  for  alienage  cases 
from  $10,000  to  $25,000.  Further,  H.R.  2202  abolishes  totally  the  amount  in 
controversy  requirement  for  federal  question  cases.  The  Judicial  Conference 
has  directed  me  to  again  express  to  this  subcommittee  its  continuing  strong 
support  of  H.R.  2202  and  its  recommendation  that  H.R.  2202  be  enacted  into  pub- 
lic law  at  the  earliest  date  possible.  The  Judicial  Conference  is  most  apprecia- 
tive of  the  in  depth  study  made  of  this  bill  (then  H.R.  9622)  in  the  last  session 
of  Congress  which  resulted  in  its  unanimous  endorsement  by  this  subcommittee 
and  its  being  promptly  voted  out  to  the  House  of  Representatives  where  it  was 
passed  on  a  strong  vote. 

Mr.  Chairman,  I  would  like  to  present  this  morning  in  capsule  form  the  con- 
siderations and  basis  for  the  recommendation  of  the  Judicial  Conference  that 
H.R.  2202,  the  successor  to  H.R.  9266,  be  enacted  into  public  law  at  the  earliest 
time  possible. 

Mr.  Chairman,  in  the  light  of  our  ever  growing  nation  and  the  increasing  de- 
mands on  its  government,  there  is,  and  has  been  for  some  time,  an  ongoing  need 
to  examine  anew  the  purpose  the  Federal  courts  serve  and  should  serve  in  our 
democracy  if  those  courts  are  to  fulfill  their  constitutional  function.  This  ex- 
amination must  include,  as  a  top  priority,  a  proper  jurisdictional  balance  between 
the  Federal  and  the  State  court  systems,  and  an  assignment  to  each  system  of 
those  cases  more  appropriate  to  that  system  in  the  light  of  the  basic  principles 
of  federalism.  The  guiding  principle  is  that  there  should  be  Federal  court  juris- 
diction where  Federal  questions  are  at  stake,  and  State  court  jurisdiction  where 
State  questions  are  at  stake  and  State  courts  are  available  to  provide  an  adequate 
forum. 

I  would  like  to  briefly  review  the  subject  of  Federal  diversity  jurisdiction  to 
determine  how  it  came  to  be,  the  purpose  it  serves,  and  whether  or  not  it  should 
remain  as  a  basis  for  Federal  jurisdiction.  Such  a  review  must  include  a  recog- 
nition of  the  burden  placed  on  the  Federal  courts  by  diversity  jurisdiction  and 
consideration  of  the  ability  of  the  State  courts  to  take  it  over. 

Federal  diversity  jurisdiction  is  made  possible  by  Article  III  of  our  Constitu- 
tion which  was  drafted  so  as  to  permit,  but  not  to  mandate,  Federal  court  juris- 
diction based  on  controversies  between  citizens  of  different  States  and  between 
a  State  or  the  citizens  thereof  and  foreign  states,  citizens  or  subjects.  This  grant 
was  not  self-executing. 

Thus,  the  Constitution  gave  to  Congress  the  power  and  duty  to  decide  if  there 
should  be  Federal  diversity  jurisdiction,  and  to  what  extent,  if  any. 

At  that  early  hour  of  our  history  our  courts  were  quite  different  from  today. 
In  our  nation's  First  Judiciary  Act,  passed  in  1789,  Congress  created  not  just  one 
set  of  inferior  courts,  but  two.  Each  of  the  twelve  States  was  given  at  least  one 
district  court.  Only  a  handful  of  judges  were  needed  to  man  those  few  district 
courts.  Congress  also  created  three  circuit  courts.  Judges  were  provided  for  the 
Supreme  Court,  five  in  number,  and  for  the  District  Courts,  but  the  Circuit  Courts 
were  given  no  judges  of  their  own.  Instead  the  Circuit  Courts  were  to  hold  two 
sessions  each  year  within  the  circuit,  with  the  Circuit  Court  consisting  of  two 
judges  of  the  Supreme  Court  and  the  District  Judge  of  the  district.  Population 
was  sparse ;  travel  was  very  limited ;  and  interstate  business  was  minimal.  It 
was  in  this  setting  that,  in  the  First  Judiciary  Act,  Congress  ci'eated  diversity 
jurisdiction.  The  grant  of  that  jurisdiction  had  a  de  minimis  result  as  indications 
are  that  few  cases  were  filed  on  that  basis. 

To  this  day  there  is  no  consensus  as  to  why  diversity  jurisdiction  was  made  a 
permissive  basis  of  Federal  Court  jurisdiction ;  or  why  Congress  opted  for  it.  It 
was  simply  not  debated  or  explained  at  the  time. 

Scholars,  and  others,  over  the  years,  have  endeavored  to  come  up  with  ex- 
planations for  the  Congressional  action  taken  in  1789.  The  traditional  explana- 
tion is  a  fear  that  State  courts  in  those  early  days  would  be  prejudiced  against 
those  litigants  from  out  of  State.  Mr.  Justice  Marshall  mentioned  this  as  a  pos- 
sible explanation  in  an  opinion  of  Bank  of  the  United  States  versus  Deveaux  in 
1809. 

In  a  thoroughly  researched  book  by  the  late  Mr.  Justice  Robert  H.  Jackson, 
titled  The  Supreme  Court  in  the  American  System  of  Government,  Harvard 
Univer.sity  Press,  1955,  this  enlightening  statement  is  made  by  Mr.  Justice  Jack- 
son at  page  33 : 

I  quote  "The  anticipated  difference  between  the  federal  courts  and  the  local 
courts  must  have  been  in  the  exercise  of  the  judicial  function.  We  must  remem- 
ber that  following  the  Revolution  many  state  courts  were  manned  by  laymen, 
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and  state  law  and  procedure  were  frequently  in  an  unsettled  condition.  The 
colonial  and  state  courts  did  not  enjoy  high  prestige,  and  their  opinions  were  not 
even  worthy  of  publication." 

Mr.  Justice  Jackson  further  stated  in  that  same  book  at  (page  34)  : 
"There  are  so  many  imponderables  involved  that  I  yield  to  the  judgment  of 
men  lived  at  that  time  that  local  courts  so  little  guided  by  law  might  have  been 
a  crude  and  hostile  form  for  the  stranger.  I  may  readily  believe  that  diversity 
jurisdiction  had  justifications  in  the  time  of  its  creation  without  believing  that 
it  has  justifications  now." 

Whatever  such  prejudice  as  may  have  existed  in  1789,  it  is  generally  acknowl- 
edged today  to  be  either  de  minimis  or  nonexistent.  Today  our  people  travel  much 
and  freely.  They  reside  first  in  one  State  and  then  in  another.  They  move  as  their 
business  or  personal  convenience  dictates.  Their  families,  relations,  business 
associates  and  friends  also  move  often  and  frequently  live  in  other  states.  There 
is  no  longer  any  real  risk  of  prejudice  based  on  State  of  residence.  And  today 
it  is  generally  recognized  that  it  is  unrealistic  to  believe  that  prejudice  against 
a  litigant,  merely  because  he  or  she  is  a  citizen  or  resident  of  a  different  State,  is 
a  significant  factor  in  arriving  at  justice  in  a  case.  Today's  modern  State  courts, 
with  their  stress  on  objectivity  and  fairness,  and  with  their  sensitive  appellate 
reviews  can  be  relied  on  to  be  free  of  that  type  of  prejudice. 

What  then  are  the  arguments  for  retaining  federal  diversity  jurisdiction? 
Five  professed  arguments  are  offered  in  recent  years  against  abolishing  diversity 
jurisdiction. 

First  there  is  the  argument  that  diversity  jurisdiction  alone  provides  a  forum 
for  cerain  cases  over  which  no  State  court  could  obtain  jurisdiction.  This  once 
remote  possibility  is  now  nonexistent  in  the  light  of  our  modern  State  long-arm 
statutes,  and  State  interpleader  statutes,  not  to  mention  the  Federal  interpleader 
statute.  Title  28,  United  States  Code,  Section  1335,  which  H.R.  2202  not  only 
preserves,  but  quite  deliberately  improves,  by  clarifying  the  definition  of 
"claimants  of  diverse  citizenship"  and  the  ever-continuing  legislative  and  judi- 
cal expansion  of  Federal  question  jurisdiction.  These  assure  that  a  federal  forum 
will  always  be  available,  even  in  the  absence  of  Federal  diversity  jurisdiction. 

A  second  reason  sometimes  mentioned  is  that  it  is  a  function  of  Federal  diver- 
sity jurisdiction  to  assure  a  high  level  of  justice  to  the  traveler  or  visitor  from 
another  State.  Since  the  Supreme  Court's  landmark  decision  in  Erie  Railroad 
Co.  versus  Tompkins  in  1938,  the  Federal  courts  are  required  to  apply  State  law 
in  diversity  cases. 

The  Federal  courts  in  such  cases  do  not,  however,  authoritatively  determine 
State  law ;  only  State  courts  may  do  that.  Thus,  the  diversion  of  State  law  liti- 
gation to  Federal  tribunals  both  delays  the  authoritative  development  of  State 
law  and  imposes  upon  Federal  courts  the  risky  laborious  and  wasteful  task  of 
predicting  what  the  State  law  may  be  on  issues  upon  which  only  the  State  courts 
may  speak  with  authority.  Often  the  Federal  courts  anticipate  differently  from 
what  the  State  courts  later  decide.  This  is  not  the  way  to  assure  justice  to  the 
traveler  or  visitor  from  another  State ;  it  is  counterproductive  to  the  proces>s  of 
justice  and  it  is  an  undesirable  and  needless  interference  with  State  autonomy. 
Nor  is  diversity  jurisdiction  justified  in  order  to  encourage  free  movement  and 
bu.siness  activity  throughout  the  country.  Abolition  of  .diversity  jurisdiction  in 
1979  is  irrelevant  to  free  trade  and  free  movement  and  would  not  create  any 
impediments  to  citizens'  travel  and  business. 

Now  with  regard  to  the  Federal  courts  having  to  anticipate,  or  guess,  or  specu- 
late, what  the  State  law  will  be.  I  have  been  a  state  court  judge  for  13%  years  and 
I  have  been  a  Federal  Court  judge  for  ISV2  years.  I  can  assure  you  that  when 
you  leave  the  State  court  bench  and  become  a  Federal  court  judge,  you  do  not 
retain  an  infallible  memory  as  to  just  what  the  State  law  was.  More  to  the  point. 
State  law  changes  rapidly  as  society  and  social  needs  change.  It  is.  as  a  practi- 
cal matter,  nearly  impossible  for  a  Federal  judge  to  keep  abreast  of  current  State 
law.  That's  simply  because  the  average  Federal  jud9;e  is  doing  all  he  can  do  to 
keep  abreast  of  the  Federal  law  and  the  many  changes  that  occur  there  and 
process  his  docket.  So.  as  a  practical  matter,  a  Fe<leral  judge  after  he  has  been 
on  the  Federal  bench  for  a  short  time,  .simply  is  no  longer  an  exiiert  in  State  law, 
and  he  is  going  to  guess  wron^r  in  a  number  of  cases.  Tt  is  not  an  unusual  ex- 
perience. And,  of  course,  federal  appellate  judges  whose  courts  cover  numerous 
.states  are  even  more  exposed  to  the  ri.sk  of  guessing  wrong  on  state  law  of  states 
in  which  thev  have  never  resided  or  practiced. 

Additionally,  when  a  case  en  me  into  the  Federal  system  involving  .state  law 
it  takes  a  Federal  judge  a  substantially  longer  period  of  time  to  process  the  case 
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that  his  State  brother  judges  take.  And  that's  for  the  simple  reason  that  the 
State  judges  are  current  on  State  law,  whereas  the  Federal  judge  has  to  go  back 
and  painstakingly  reeducate  himself  and  come  up  to  date  on  the  particular  legal 
problem.  This  is' time-consuming  and  a  somewhat  wasteful  effort.  It  causes  a 
longer  period  of  time  for  that  particular  case  to  move  through  the  Federal  sys- 
tem than  it  would  if  it  had  stayed  in  the  State  system. 

Even  so,  Mr.  Chairman,  some  believe  that  the  Federal  courts  are  superior,  that 
is,  better  than  the  State  courts,  and,  hence  should  be  given  jurisdiction.  Cer- 
tainly this  attitude  is  unsupportable  as  applied  to  State  law  problems  where 
State  law  controls.  Such  a  belief,  if  carried  to  its  logical  conclusion,  would  re- 
sult in  the  placing  of  all  litigation  in  the  Federal  court  system,  and  would 
abolish  the  State  courts  of  this  nation.  That,  of  course,  would  be  absurd.  Our 
State  courts  today  have  exclusive  jurisdiction  over  murder  cases  with  the  death 
penalty  applicable;  they  have  jurisdiction  over  crimes  calling  for  sentences  up 
to  and  including  life ;  they  have  jurisdiction  over  our  property  rights,  over  our 
marital  rights;  over  our  inheritance  rights.  Historically  they  have  performed 
capably  and  admittedly  they  have  become  enormously  more  competent  in  the 
past  14  or  15  years.  To  say  that  these  State  courts  are  not  to  be  trusted  with  the 
trial  of  an  automobile  collision  event  because  of  happenchance  of  diversity  of 
citizenship  is  both  shocking  and  illogical. 

Actually,  in  modern  society,  diversity  jurisdiction  simply  provides  a  tactical 
weapon  for  lawyers,  without  advancing  the  cause  of  justice.  Ingenious  attorneys 
have  invented  a  number  of  devices  both  to  create  and  to  defeat  diversity  juris- 
diction, as  it  suits  their  tactical  interests  in  the  particular  suit. 

Such  things  as  transferring  causes  of  action,  assignments  for  collection  pur- 
poses only  ;  transferring  small  interests ;  changing  the  State  of  incorporation ; 
appointing  out-of-state  administrators  and  guardians,  selecting  out-of-state  class 
action  representatives  are  illustrative  of  tactical  or  collusive  efforts  to  create  or 
to  defeat  Federal  jurisdiction. 

The  law  books  are  full  of  such  cases  and  our  Federal  courts  lose  much  valu- 
able time  and  devote  substantial  attention  to  the  ruling  the  jurisdictional  ques- 
tions rather  than  have  that  time  available  to  be  devoted  to  cases  more  properly 
belonging  on  the  Federal  court's  docket. 

Turning  to  the  situation  of  the  lawyers,  I  call  to  your  attention  that  the 
judges  are  lawyers  just  as  members  of  this  committee  are  lawyers,  and  we  under- 
stand lawyers,  or  they  think  they  understand  us.  Of  course,  lawyers  tend  to 
prefer  a  choice  of  forums  rather  than  be  limited  to  a  single  forum.  That's  just 
human  nature.  If  they  were  given  a  choice  of  three  things,  I  suspect  they  would 
like  that  better  than  the  choice  of  two.  That,  again,  is  human  nature.  But  those 
who  have  examined  the  entire  problem  in  depth  from  the  standpoint  of  the 
public  interest  usually  realize  that  the  price  of  retaining  such  a  choice  of  forums 
is  simply  too  high,  becau.se  it  deprives  the  citizens  of  reasonable  service  and 
proper  and  prompt  attention  in  Federal  type  cases,  those  being  cases  where 
there  is  no  other  forum  available  for  them. 

The  third  argument  against  abolition  of  diversity  jurisdiction  is  that  our 
State  courts  will  merely  be  called  upon  to  bear  as  heavy  a  burden — perhaps  a 
heavier  one — than  the  Federal  courts  bear  now.  I  believe  that  the  1977  resolution 
passed  by  the  Conference  of  State  Chief  Justices  in  Minneapolis  suggests  that 
this  argument  has  a  very  limited  application.  I  quote  from  the  resolution  of  the 
Conference  of  State  Court  Chief  Justices  adopted  August  3.  1977  :  They  said.  "Our 
federal  court  system  will  continue  to  be  overburdened  unless  increased  recogni- 
tion is  given  to  the  role  of  state  courts.  *  *  *  Our  state  court  systems  are  able 
and  willing  to  provide  needed  relief  to  the  federal  court  system  in  such  areas 
as :  *  *  *  The  assumption  of  all  or  part  of  the  diversity  jurisdiction  presently 
exercised  by  the  federal  courts."  Certainly,  the  studies  conducted  by  Senator 
Burdick  when  he  held  hearings  on  this  matter  back  in  1971,  which  suggested 
that  the  increase  in  the  civil  business  of  State  courts  of  general  jurisdiction 
caiLsed  by  the  elimination  of  Federal  diversity  jurisdiction  would  vary  from  1.5 
to  2.7  percent  show  the  burden  to  be  overstated.  And  I  refer  to  Burdick,  Diversity 
Jurisdiction  Under  American  Law  Institute  Proposals ;  Its  Purpose  and  Effect  on 
State  and  Federal  Courts,  as  published  in  48  North  Dakota  Law^  Rev.,  1,  14-15 
(Table  4)  (1971) .  I  again  agree  with  Chief  .Tustice  Robert  .7.  Sheran  of  Minnesota, 
president  of  the  Conference  of  State  Chief  Justices,  who  in  speaking  for  that  con- 
ference last  summer  again  emphasized  that  the  State  courts  have  modernized  to 
that  point  where  they  have  the  tools  available  that  they  can  handle  the  additional 
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case  load  that  will  be  thrust  upon  them  if  diversity  jurisdiction  is  removed 
through  this  particular  bill. 

Surely  it  is  reasonable  to  believe  that  the  over  8,000  state  court  judges  dis- 
tributed throughout  50  states  can  more  readily  handle  these  diversity  cases 
numbering  (about  32,000)  than  the  less  than  500  federal  court  judges  now  han- 
dling them.  This  the  state  court  judges  can  do  even  if  the  diversity  cases  tend 
to  be  filed  more  heavily  in  one  area  of  the  state  than  in  another.  In  my  own  State 
of  Missouri,  and  Missouri  has  had  a  history  of  being  very  modern  in  its  State 
practice,  we  have  for  a  number  of  years  used  the  assignment  system  of  judges 
who  are  not  too  busy,  to  those  places  that  have  congested  dockets.  I  have  no  doubt 
that  within  the  State  of  Missouri,  the  additional  load  that  the  State  courts  would 
undertake,  if  diversity  jurisdiction  is  abolished,  would  be  handled  quite  easily 
because  the  judges  are  willing  to  make  the  short  trips  necessary  to  go  to  the 
congested  area  places,  and  to  give  the  additional  manpower  needed  to  straighten 
out  any  case  load  that  might  tend  to  accumulate  at  those  particular  places.  And 
in  that  respect  I  do  not  think  Missouri  is  unique. 

Another  argument  advanced  against  abolition  is  the  one  most  frequently 
voiced ;  the  theory  that  out-of-state  parties  may  be  subjected  to  a  prejudice  in 
State  courts  by  virtue  of  their  out-of-state  status.  Mr.  Chairman,  as  a  native  of 
Missouri,  a  state  well  known  for  the  special  personalities  of  its  citizenry,  I  would 
observe  that  the  kind  of  bias  or  prejudice  contemplated  by  this  particular  argu- 
ment is  more  an  imagined  problem  than  a  real  one.  Of  course,  many  citizens  are 
proud  of  their  native  States,  yet  today  I  do  not  believe  that  pride  manifests  itself 
very  often  in  terms  of  antagonism  against  citizens  of  other  states. 

The  historically  documented  attitudes,  which  may  have  originally  motivated 
Congress  to  create  diversity  jurisdiction  appear  to  have  disappeared.  Certainly 
if  they  exist  to  any  degree  they  are  de  minimis.  The  United  States  today  as  I 
mentioned  is  a  nation  unique  in  citizenry  mobility.  The  population  relocation 
which  has  taken  place  since  World  War  II  is  well-documented.  Our  State  courts 
today  reflect  that  moA^ement  just  as  sharply  and  brightly  as  they  reflect  the 
ever-increasing  quality  of  our  State  court  judges.  An  ever  greater  number  of 
our  Federal  judges  are  former  State  court  judges.  As  I  mentioned  I  am  one 
of  them,  and,  if  I  may  add  a  personal  comment,  having  been  a  State  court 
judge  for  13%  years,  during  which  time  I  served  on  all  courts  of  record  in 
my  State — I  am  baflied  by  the  thought  that  I  was  prejudiced  then  but  purged  of 
prejudices  the  day  I  entered  Federal  service.  Nor  do  I  believe  we  need  fear 
this  kind  of  prejudice  in  our  jui'ors.  Under  existing  law,  as  embodied  in  the 
Juror  Selection  and  Service  Act  approved  by  this  Committee  ten  years  ago,  those 
citizens  called  for  jury  duty  in  Federal  courts  are  drawn  basically  from  the  same 
communities  from  which  State  court  jurors  are  drawn  and  usually  by  the  same 
or  similar  methods. 

I  think  it  is  quite  noteworthy  that  State  courts  have  always  tried  all  those 
Federal  diversity  type  cases  where  less  than  the  required  minimum  amount  for 
Federal  jurisdiction  is  claimed,  now  $10,000,  plus  all  the  other  diversity  type 
cases,  regardless  of  the  amount  claimed,  which  are  not  filed  in  or  removed  to 
the  Federal  courts.  There  simply  is  no  claim  that  they  have  not  tried  them  well. 

Finally,  I  turn  to  a  new  but  minor  argument  being  offered  in  support  of  di- 
versity jurisdiction.  It  is  that  Federal  diver.s;ity  jurisdiction  renders  a  federal 
service  in  today's  society.  Of  course,  it  does  provide  a  federal  service  but  an  un- 
necessary and  a  clearly  unaft'ordable  one.  Looking  at  the  overall  aspect  of  the 
situation  rather  than  examining  it  in  a  vacuum,  providing  federal  diversity 
jurisdiction  is  a  disservice  to  the  American  public  who  have  federal  claims  to 
make  because  it  takes  away  the  ability  of  the  federal  courts  to  properly  and 
promptly  process  those  federal  cases  and  claims  of  citizens  who  must  find  the 
federal  courts  available  and  able  to  handle  them. 

Mr.  Chairman,  1  believe  that  in  contrast  to  the.se  five  arguments  against  abolish- 
ing diversity  jurisdiction  the  arguments  in  favor  of  such  abolition  are  far  more 
compelling. 

I  turn  first  to  a  reason,  fully  suflicient  in  itself,  why  Federal  courts  should  no 
longer  entertain  diversity  actions.  That  reason  is  the  tremendous  burden  whicli 
the.se  ca.ses  impose  upon  the  limited  judge-power  of  the  Federal  courts  which 
sliould  be  kept  free  from  those  cases  which  only  the  Federal  courts  can  handle,  or 
which  because  of  their  Federal  expertise,  they  can  handle  significantly  better 
than  the  courts  of  a  State. 

We  all  know  too  well  that  the  Federal  courts  in  recent  years  have  experienced 
an  ever-increasing  dramatic  growth  in  volume  of  cases.  In  only  20  years  the  num- 
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ber  of  civil  cases  filed  in  the  Federal  district  and  appellate  courts  has  more  than 
doubled.  No  letdown  is  in  sight.  The  result  is  a  situation  not  capable  of  reason- 
able resolution  simply  by  the  creation  of  more  judgeships,  necessary  as  they  are. 
Some  reduction  in  unnecessary  intake  is  imperative. 

Sometimes  facts  in  the  form  of  dry  statistics  rather  than  rhetoric  best  describe 
the  workload  of  the  Federal  Judiciary  occasioned  solely  by  Federal  diversity 
jurisdiction.  In  the  fiscal  year  ending  June  30,  1978,  there  were  138,770  civil 
cases  filed  in  the  Federal  District  Courts  of  which  30,496,  or  23.1  percent  were 
diversity  cases.  The  total  civil  and  criminal  cases  filed  in  the  Federal  District 
Courts  during  the  1978  fiscal  year  was  174,753.  Diversity  cases  comprised  approx- 
imately 18  percent  of  all  civil  and  criminal  filings.  The  great  bulk  of  these  diver- 
sity cases  were  tort  actions,  usually  personal  injury  actions  and  remarkably 
14.3  percent  of  them  involving  motor  vehicle  personal  injury  claims  went  to  full 
trial. 

For  some  reason  diversity  cases  go  to  full  trial  more  often  than  non-diversity 
cases.  About  12  percent  of  them  are  actually  tried  by  the  court  or  jury,  while 
only  about  7.6  percent  of  other  Federal  cases  go  to  full  trial.  Of  the  30,696  diver- 
sity cases  terminated  in  management  year  1978,  3,649  were  actually  tried  by 
the  Federal  district  courts. 

The  burden  that  diversity  imposes  on  the  Federal  courts  is  not  fully  reflected 
by  the  figures  on  the  number  of  cases  commenced.  A  time  study  by  the  Federal 
Judicial  Center  in  19G9-70  showed  that  in  that  year,  when  diversity  cases  consti- 
tuted 26.2  percent  of  civil  filings  in  the  Federal  courts,  they  took  37.9  percent  of 
the  time  the  district  judges  spent  on  civil  cases.  And,  there  is  support  for  this 
finding  of  the  Federal  Judicial  Center  in  the  statistics  that  show  that  the  per- 
centage of  diversity  cases  reaching  trial  has  consistently  been  higher  than  for 
civil  cases  generally,  as  has  been  the  percentage  of  diversity  cases  in  which 
there  has  been  a  jury  trial.  I  refer  you  to  the  article  by  Shapiro,  Federal  Diver- 
sity Jurisdiction:  A  Survey  and  a  Proposal,  91  Harv.  L.  Rev.  pages  317,  323,  a 
(1977)  publication. 

Thus,  diversity  cases  accounted  for  about  24  percent  of  all  jury  trials  and 
about  64  percent  of  all  civil  jury  trials.  And.  remarkably,  a  very  large  percent 
of  those  tried  are  appealed,  presenting  an  awesome  volume  problem  to  our  appel- 
late courts.  For  example,  in  197S  of  the  some  11,162  civil  cases  appealed  to  the 
circuit  court  of  appeals,  1,796  were  diversity  cases. 

The  future  is  not  bright.  There  was  over  a  47  percent  increase  in  the  number 
of  diversity  cases  appealed  compared  to  fiscal  1971.  The  movement  seems  always 
to  be  on  the  increase. 

Clearly,  through  sheer  force  of  number  these  diversity  cases  tend  to  preempt 
already  overcrowded  dockets  and  to  make  it  very  difficult,  if  not  impossible,  for 
the  Federal  Judiciary  to  give  adequate  and  necessary  time  to  other  Federal  cases 
that  do  properly  belong  in  the  Federal  court  system  and  have  no  other  forum. 

I  know  that  the  members  of  this  committee  are  not  unaware  of  the  abuses 
to  which  diversity  jurisdiction  can  lead  when  ingenious  attorneys  feel  compelled 
to  weigh  tactical  considerations  in  serving  their  clients'  particular  interests. 
It  is  enough  to  note  that  such  abuses  are  expensive,  in  terms  of  time  as  well  as 
money.  Our  Federal  judicial  system  cannot  afford  that  expense.  We  have  too 
many  other  cases  vv'hich  only  our  Federal  courts  can  hear  and  determine. 

A  more  recent  suggestion  by  those  who  oppose  abolition  of  diversity  juris- 
diction is  an  interchange  of  practice  between  the  Federal  court  lawyers  and  the 
State  court  lawyers,  and  that  that  interchange  they  say,  should  be  preserved 
so  that  each  system  may  learn  from  the  other.  I  am  sure  that  there  is  an  inter- 
change of  practice  among  lawyers.  But  we  do  not  have,  in  this  country  today, 
any  rigid  group  of  "Federal  lawyers"  solely,  or  any  rigid  group  that  are  "State 
lawyers'  solely.  Most  lawyers  are  able  and  willing  to  go  into  both  forums,  given 
the  "opportunity  and  the  good  business  that  would  take  them  there. 

And,  even  if  you  abolished  diversity,  you  would  still  have  much  of  this  state- 
federal  interchange  among  the  lawyers.  They  will  still  have  cases  involving  the 
Federal  Torts  Claim  Act,  the  FELA,  the  federal  criminal  law,  our  increasing 
civil  rights  actions,  and  greatly  increasing  Federal  questions  actions,  as  well  as 
other  sources  of  federal  court  cases.  So  they  will  be  in  the  Federal  courts  as  well 
as  in  State  courts  regardless  of  the  abolition  of  diversity. 

There  will  be  a  continuation  of  state  and  federal  interchange  among  the 
lawyers  through  such  litigation,  not  to  mention  the  vast  amount  of  such  inter- 
change through  legal  seminars,  bar  association  meetings  and  law  school 
functions. 
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This  interchange  will  not  stop  or  be  impaired  to  any  appreciable  extent  if 
diversity  is  abolished.  So,  Mr.  Chairman,  I  believe  tliat  on  balance,  the  arguments 
in  support  of  abolition  are  far  more  compellng  than  those  against  abolishing 
diversity  jurisdiction. 

And  to  come  to  the  bottom  line,  as  the  saying  goes.  I  say  that  in  all  aspects 
of  government,  throughout  the  history  of  our  nation  there  have  been  numerous 
and  repeated  changes  in  the  original  laws  of  our  nation  to  meet  the  changes 
occurring  in  our  society.  The  1789  laws  were  never  intended  to  be  sacrosanct  and 
to  meet  the  needs  of  a  1979  society.  One  hundred  and  ninety  years  ago  conditions 
were  vastly  different.  Certain  changes  of  law  have  had  to  occur,  have  often 
occurred,  and  need  to  occur  in  the  future,  if  our  nation  and  its  three  branches  of 
government  are  to  survive  and  properly  serve  this  nation. 

Fortunately,  under  our  system  of  government,  the  American  people  can  look 
to  their  elected  representatives,  to  their  Congress  to  be  sensitive  to  these  problem 
areas  where  change  is  needed  and  to  make  those  changes  of  law  which  are  meri- 
torious and  in  the  interest  of  the  people  of  this  nation.  The  very  important  di- 
versity jurisdiction  problem  with  its  adverse  effect  on  the  ability  of  the  Federal 
judicial  system  to  serve  the  American  people  obviously  has  not  gone  unnoticed 
or  unattended.  We  are  all  indebted  to  this  subcommittee  for  its  indepth,  ongoing 
examination  of  the  problem. 

Mr.  Chairman,  H.R.  2202  in  the  view  of  the  Judicial  Conference  of  the  United 
States,  is  in  the  public  interest.  That  is,  the  interest  of  the  people  of  this  nation. 
We  know  that  this  committee  is  ever  alert  to  the  needs  of  the  people  who  are 
served  by  our  State  and  Federal  legal  systems,  and  that  you  are  always  striving 
to  improve  the  judicial  process  and  the  quality  of  justice  within  this  nation. 

We  are  confident  that  your  indepth  consideration  of  the  overall  position  of 
the  State  and  Federal  courts  will  convince  that  H.R.  2202  should  be  enacted  into 
law. 

I  would  like  to  close  with  quotations  from  two  very  responsible  Americans. 
From  Mr.  Justice  Frankfurter's  concurring  opinion  in  Lumbermen's  Mutual 
Casvnliy  v.  Elbert,  a  1954  decision,  75  Supreme  Court  Reporter  151,  348  U.D.  48. 
58-59: 

"]\Tadison  believed  that  Congress  would  return  to  the  state  courts  judicial 
power  entrusted  to  the  federal  courts  'when  they  find  the  tribunals  of  the  state 
established  on  a  good  footing.'  Can  it  fairly  be  said  that  state  tribunals  are  not 
now  established  on  a  sufficiently  'good  footing'  to  adjudicate  state  litigation  that 
arises  between  citizens  of  diiferent  States,  including  the  artificial  corporate  citi- 
zens, when  they  are  the  only  resort  for  the  much  larger  volume  of  the  same  type 
of  litigation  between  their  own  citizens?  Can  the  state  tribunals  not  yet  be 
trusted  to  mete  out  justice  to  the  nonresident  litigants :  should  resident  litigants 
not  be  compelled  to  trust  their  own  state  tribunals?  In  any  event,  is  It  sound 
policy  to  withdraw  from  the  incentives  and  energies  for  reforming  state  tri- 
bunals, where  such  reform  is  needed,  the  interests  of  influential  groups  who 
through  diversity  litigation  are  now  enabled  to  avoid  state  courts?" 

And,  from  ]\Ir.  Justice  Jackson  in  his  book  entitled.  The  Supreme  Court  in  the 
American  System  of  Justice,  page  38 : 

"In  my  judsment,  the  greatest  contribution  that  Congress  could  make  to  the 
orderly  administration  of  justice  in  the  United  States  would  be  to  aboV'sh  the 
jurisdiction  of  the  federal  courts  which  is  based  solely  on  the  ground  that  tH« 
lititrants  are  citizens  of  different  states." 

I  thank  you  for  this  opportunity  to  apnear  before  you  and  to  present  the  views 
of  the  Judicial  Conference  of  the  United  States. 

Jndjre,  Hunter.  Thank  von,  sir.  By  "way  of  bnokeroimd,  nlthoiio-h 
you  have  mentionocl  a  cfood  deal  about  it,  T  am  a  district  conrt  iiidre  in 
the  western  district  of  Missonri.  Since  1969  T  have  been  a  member  of 
the  Judicial  Conference's  Committee  on  Court  Administration,  and  I 
served  as  chairman  of  its  Subcommittee  on  Judicial  Improvements 
from  1976  until  January  197S.  Since  that  date  I  have  been  chairman 
of  the  Committee  on  Court  Administration. 

My  service  on  the  Court  Administration  Committee  has  been  in- 
structive; I  believe  that,  in  the  19  semiannual  meetinofs  which  that 
committee  has  held  since  I  joined  its  membership,  there  have  only 
been  two  which  have  not  considered  the  issues  before  this  subcommittee 
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today.  Over  the  years,  it  has  been  the  consistent  position  of  the  Com- 
mittee on  Court  Administration  and  of  the  Judicial  Conference  of  the 
United  States  that  diversity  jurisdiction  should  be  severely  limited  or 
entirely  eliminated.  Two  years  ago  the  Judicial  Conference  took  the 
strong  position  that  limitation  is  not  sufiicient  and  that  diversity  ju- 
risdiction should  be  entirely  eliminated  except  as  it  concerns  alienage 
jurisdiction.  And,  of  course,  alienage  jurisdiction  is  jurisdiction  be- 
tween citizens  of  a  State  and  foreign  states  or  subjects  thereof.  In  addi- 
tion to  the  strong  endorsement  of  the  Judicial  Conference  of  the 
United  States,  it  likewise  has  the  strong  endorsement  of  the  Chief 
Justice  of  the  United  States,  the  Attorney  General  of  the  United 
States,  and  that  of  many  eminent  scholars  and  lawyers,  and  I  might 
say,  of  course,  I  welcom.e  the  U.S.  President's  endorsement  you 
mentioned. 

H.R.  2202  in  addition  to  abolishing  all  diversity  jurisdiction  except 
for  alienage  jurisdiction  also  raises  the  amount  in  controversy  for  al- 
ienage cases  from  $10,000  to  $25,000.  Further,  PI.R.  2202  abolishes 
totally  the  amount  in  controversy  requirement  for  Federal  question 
cases.  The  Judicial  Conference  has  directed  me  to  again  express  to  this 
subcommittee  its  continuing  strong  support  of  H.R.  2202  and  its  rec- 
ommendation that  II.R.  2202  be  enacted  into  public  law  at  the  earliest 
date  possible.  The  Judicial  Conference  is  most  appreciative  of  the 
indepth  study  made  of  this  bill  (then  H.R.  9622)  in  the  last  session 
of  Congress,  which  resulted  in  its  unanimous  endorsement  by  this 
subcommittee  and  its  being  promptly  voted  out  to  the  House  of  Rep- 
resentatives where  it  was  passed  on  a  strong  vote. 

Mr.  Chairman,  I  would  like  to  present,  this  morning,  in  capsule  form 
the  considerations  and  basis  for  the  recommendation  of  the  Judicial 
Conference  that  H.R.  2202,  the  successor  to  H.R.  9266,  be  enacted  into 
public  law  at  the  earliest  time  possible. 

Mr.  Chairman,  in  the  light  of  our  ever-growing  Nation  and  the 
increasing  demands  on  its  Government,  there  is,  and  has  been  for 
some  time,  an  ongoing  need  to  examine  anew  the  purpose  the  Federal 
courts  serve  and  should  serve  in  our  democracy  if  those  courts  are  to 
fulfill  their  constitutional  function.  This  examination  must  include, 
as  a  top  priority,  a  proper  jurisdictional  balance  between  the  Federal 
and  the  State  court  systems,  and  an  assig-nment  to  each  system  of  those 
cases  more  appropriate  to  that  system  in  the  light  of  the  basic  prin- 
ciples of  federalism.  The  guiding  principle  is  "that  there  should  be 
Federal  court  jurisdiction  where  Federal  questions  are  at  stake,  and 
State  court  jurisdiction  where  State  questions  are  at  stake  and  State 
courts  are  available  to  provide  an  adequate  forum. 

_  I  would  like  to  briefly  review  the  subject  of  Federal  diversity  juris- 
diction to  determine  how  it  came  to  be,  the  purpose  it  serves,  and 
whether  or  not  it  should  remain  as  a  basis  for  Federal  jurisdiction. 
Such  a  review  must  include  a  recognition  of  the  burden  placed  on 
the  Federal  courts  by  diversity  jurisdiction  and  consideration  of  the 
ability  of  the  State  courts  to  take  it  over. 

Federal  diversity  jurisdiction  is  m.ade  possible  bv  article  III  of 
our  Constitution  which  was  drafted  so  as  to  permit,"but  not  to  man- 
date, Federal  court  jurisdiction  based  on  controversies  between  citizens 
of  different  States  and  between  a  State  or  the  citizens  thereof  and 
foreign  states,  citizens  or  subjects.  This  grant  was  not  self-executing. 
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Thus,  the  Constitution  <rave  to  Congress  the  power  and  duty  to  de- 
cide if  there  should  be  Federal  diversity  jurisdiction,  and  to  what  ex- 
tent, if  any. 

At  that  early  hour  of  our  history  our  courts  were  quite  different  from 
today.  In  our  Nation's  First  Judiciary  Act,  passed  in  1789,  Congress 
•created  not  just  one  set  of  inferior  courts,  but  two.  Each  of  the  12 
States  was  given  at  least  one  district  court.  Only  a  handful  of  judges 
were  needed  to  man  those  few  district  courts.  Congress  also  created 
three  circuit  courts.  Judges  were  provided  for  the  Supreme  Court, 
five  in  number,  and  for  the  district  courts,  but  the  circuit  courts  were 
given  no  judges  of  their  own.  Instead  the  circuit  courts  were  to  hold 
two  sessions  each  year  within  the  circuit,  with  the  circuit  court  con- 
sisting of  two  judges  of  the  Supreme  Court  and  the  district  judge  of 
the  district.  Population  was  sparse;  travel  very  limited;  end  interstate 
business  was  minimal.  It  v\'as  in  this  setting  that,  in  the  First  Judici- 
ary Act,  Congress  created  diversity  jurisdiction.  The  grant  of  that 
jurisdiction  had  a  de  minimis  result  as  indications  are  that  few  cases 
were  filed  on  that  basis. 

To  this  dny  there  is  no  consensus  as  to  wh};  diversity  jurisdiction  was 
made  a  permissive  basis  of  Federal  court  jurisdiction;  or  why  Con- 
gress opted  for  it.  It  was  simply  not  debated  or  explained  at  the  time. 
Scholars,  and  others,  over  the  years,  have  endeavored  to  come  up 
"with  explanations  for  the  congressional  action  taken  in  1789.  The 
traditional  explanation  is  a  fear  that  State  courts  in  those  early  days 
would  be  prejudiced  against  those  litigants  from  out  of  State. 
Mr.  Justice  Marshall  mentioned  this  as  a  possible  explanation  in  an 
opinion  of  Bank  of  the  United  States  versus  Deveaux  in  1809. 

In  a  thoroughly  researched  book  by  the  late  ISIr.  Justice  Robert  H. 
Jackson,  titled  "The  Supreme  Court  in  the  American  System  of  Gov- 
ernment," Harvard  University  Press,  1955.  this  enlio-htening  state- 
ment is  made  by  Mr.  Justice  Jackson  at  page  33,  and  I  quote,  "The 
anticipated  difference  between  the  Federal  courts  and  the  local  courts 
must  have  been  in  the  exercise  of  the  judicial  function.  We  must 
remember  that  following  the  Revolution  many  State  courts  were 
manned  by  laymen,  and  State  law  and  procedure  were  frequently  in 
an  unsettled  condition.  The  colonial  and  State  courts  did  not  enjoy 
higli  prestige,  and  their  opinions  were  not  even  deemed  worthy  of 
publication." 

Mr.  Justice  Jackson  further  stated  in  that  same  book  at  page  34, 
"There  are  so  many  imponderables  involved  that  I  yield  to  the  judg- 
ment of  men  who  lived  at  that  time  that  local  courts  so  little  guided 
by  law  might  have  been  a  crude  and  hostile  forum  of  the  stranger. 
I  may  readily  believe  that  rlivorsity  iurisdiction  liad  justifif^ation  in 
the  time  of  its  creation  without  believing  that  it  has  justifications 
now." 

Whatever  such  prejudice  as  may  have  existed  in  1789.  it  iq  acknowl- 
edged toflav  to  be  either  de  minimis  or  nonexistent.  Today  our  people 
travel  much  and  freely.  They  reside  first  in  one  State  and  then  in 
another.  Thev  move  as  their  business  or  personal  convenience  dictates. 
Their  families,  relations,  business  associates  and  friends  al=;o  moA^e 
often  and  frequently  live  in  other  States.  There  is  no  lono-er  any  risk 
of  prejudice  based  on  State  of  residence.  And  today  it  is  generally 
recognized  that  it  is  unrealistic  to  believe  that  prejudice  against  a 
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litigant,  merely  because  he  or  she  is  a  citizen  or  resident  of  a  differ- 
ent^State,  is  a  signilicant  factor  in  arriving  at  justice  in  a  case.  Today's 
modern  State  courts,  with  their  stress  on  objectivity  and  fairness,  and 
with  their  sensitive  appellate  reviews  can  be  relied  on  to  be  free  of 
that  type  of  prejudice. 

What  tlien  are  the  arguments  for  retaining  Federal  diversity  juris- 
diction ?  Five  prof essed'arguments  are  offered  in  recent  years  against 
abolishing  diversity  jurisdiction. 

First  there  is  the  argument  that  diversity  jurisdiction  alone  pro- 
vides a  forum  for  certain  cases  over  which  no  State  court  could  obtain 
jurisdiction.  This  once  remote  possibility  is  now  nonexistent  in  the 
light  of  our  modern  State  long-arm  statutes  and  State  interpleader 
statutes,  not  to  mention  the  Federal  interpleader  statute,  title  28, 
United  States  Code,  section  1335,  which  H.E.  2202  not  only  preserves, 
but  quite  deliberately  improves,  by  clarifying  the  definition  of  "claim- 
ants of  diverse  citizenship"  and  the  ever-continuing  legislative  and 
judicial  expansion  of  Federal  question  jurisdiction.  These  assure  that 
a  Federal  forum  will  always  be  available,  even  in  the  absence  of 
Federal  diversity  jurisdiction. 

A  second  reason  sometimes  mentioned  is  that  it  is  a  function  of  Fed- 
eral diversity  jurisdiction  to  assure  a  high  level  of  justice  to  the 
traveler  or  visitor  from  another  State.  Since  the  vSupreme  Court's 
landmark  decision  in  Erie  Railroad  Co.  v.  TompM'ns  in  1938.  the 
Federal  Courts  are  required  to  apply  State  law  in  diversity  cases. 

The  Federal  courts  in  such  cases  do  not,  however,  authoritatively 
determine  State  law:  only  State  courts  may  do  that.  Thus,  the  di- 
version of  State  law  litigation  to  Federal  tribunals  both  delays  the 
authoritative  development  of  State  law  and  imposes  upon  Federal 
courts  the  risky,  laborious  and  wasteful  task  of  predicting  what  the 
State  law  may  be  on  issues  upon  which  only  the  State  courts  may 
speak  with  authority.  Often  the  Federal  courts  anticipate  differently 
from  what  the  State  courts  later  dpcide.  This  is  not  the  way  to  assure 
justice  to  the  traveler  or  visitor  from  another  State :  it  is  counterDro- 
ductive  to  the  process  of  justice  and  it  is  an  undesirable  and  needless 
interference  with  State  autonomy.  Nor  is  diversity  jurisdiction  ipp/i- 
fied  in  order  to  encourage  free  movem-cnt  and  business  activity 
throughout  the  country.  Abolition  of  diversity  jurisdiction  in  1979  is 
irrelevant  to  free  trade  and  free  movement  and  would  not  create  any 
impediments  to  citizens' travel  and  business. 

Xow.  with  reo^ard  to  the  Federal  r-ourt  having  to  anticipate,  or  cruess, 
or  speculate,  what  the  State  law  will  be.  I  have  been  a  State  court  judge 
for  131-^  years  and  T  have  been  a  Federal  court  judge  for  131^  years. 
T  can  assure  you  that  when  you  leave  the  State  court  bench  and  be- 
come a  Federal  court  judge,  you  do  not  retain  an  infallible  memory  as 
to  just  what  the  State  law  was.  More  to  the  point.  State  law  chanares 
rapidlv  as  society  and  social  needs  change.  It  is.  as  a  practical  matter, 
nearly  impossible  for  a  Federal  judcre  to  keep  abreast  of  current  State 
law.  That's  simply  because  the  avera<re  Federal  judge  is  doing  all  he 
can  do  to  keep  abreast  of  the  Federal  law  and  the  many  chanp-es  that 
occur  there  and  process  his  docket.  So,  as  a  practical  matter,  a  Federal 
judo-e  aftpr  he  has  been  on  the  Federal  bench  for  a  short  time.  =:imply 
is  no  longer  an  exnert  in  State  law,  and  he  is  going  to  ffuess  wronjr  in 
a  number  of  cases.  It  is  not  an  unusual  experience.  And,  of  course, 
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Federal  appellate  judges  whose  courts  cover  numerous  States  are  even 
more  exposed  to  the  risk  of  guessing  wrong  on  State  law  of  States  in 
which  they  have  never  resided  or  practiced. 

Additionally,  when  a  case  comes  into  the  Federal  system  involving 
State  law  it  takes  a  Federal  judge  a  substantially  longer  period  of 
time  to  process  the  case  that  his  State  brother  judges  take.  And  that's 
for  the  simple  reason  that  the  State  judges  are  current  on  State  law, 
whereas  the  Federal  judge  has  to  go  backhand  painstakingly  reeducate 
himself  and  come  up  to  date  on  the  particular  legal  problem.  This  is 
time-consuming  and  a  somewhat  wasteful  effort.  It  causes  a  longer 
period  of  time  for  that  particular  case  to  move  through  the  Federal 
system  than  it  would  i  f  it  had  stayed  in  the  State  system. 

Even  so,  Mr.  Chairman,  some  believe  that  the  Federal  courts  are 
superior,  that  is,  better  than  the  State  courts,  and,  hence,  should  be 
given  jurisdiction.  Certainly  this  attitude  is  unsupportable  as  applied 
to  State  law  problems  where  State  law  controls.  Such  a  belief,  if  car- 
ried to  its  logical  conclusion,  would  result  in  the  placing  of  all  litiga- 
tion in  the  Federal  court  system,  and  would  abolish  the  State  courts  of 
this  Nation.  That,  of  course,  would  be  absurd.  Oiir  State  courts  today 
have  exclusive  jurisdiction  over  murder  cases  with  the  death  penalty 
applicable ;  they  have  jurisdiction  over  crimes  calling  for  sentences  up 
to  and  including  life ;  they  have  jurisdiction  over  our  property  rights ; 
over  our  marital  rights ;  over  our  inheritance  rights.  Tndeed,_  they  cov- 
ered our  conduct  from  the  birth  to  the  grave  and  after.  Historically 
they  have  performed  capably  and  admittedly  they  have  become  enorm- 
ously more  competent  in  the  past  14  or  15  years.  To  say  that  these  State 
courts  are  not  to  be  trusted  with  the  trial  of  an  automobile  collision 
even  because  of  happen  chance  of  diversity  of  citizenship  is  both  shock- 
ing and  illogical. 

Actually,  in  modern  society,  diversity  jurisdiction  simply  provides 
a  tactical  weapon  for  lawyers,  without  advancing  the  cause  of  justice. 
Inerenious  attorneys  have  invented  a  number  of  devices  both  to  create 
and  to  defeat  diversity  jurisdiction,  as  it  suits  their  tactical  interests 
in  the  particular  suit. 

Such  things  as  transferring  causes  of  action,  assignments  for  collec- 
tion purposes  only ;  transferring  small  interests ;  changing  the  State 
of  incorporation; "appointing  out-of -State  administrators  and  guard- 
ians, selecting  out-of -State  class  action  representatives  are  illiistrative 
of  tacical  or  collusive  efforts  to  create  or  to  defeat  Federal  jurisdiction. 
The  law  books  are  full  of  such  cases  and  our  Federal  courts  lose 
much  valuable  time  and  devote  substantial  attention  to  ruling  the  jur- 
isdictional questions  rather  than  have  that  time  available  to  be  devoted 
to  cases  more  properlv  belonging  on  the  Federal  court's  docket. 

Turning  to  the  situation  of  the  lawyers,  I  call  to  your  attention  that 
the  judges  are  lawyers,  just  as  members  of  this  committee  are  lawyers, 
and  we  believe  we  understand  lawyers,  just  as  they  believe  they  under- 
stand us.  Of  course,  lawyers  tend  to  prefer  a  choice  of  forums  rather 
than  be  limited  to  a  single  forum.  That's  just  human  nature.  If  they 
were  given  a  choice  of  three  things,  I  suspect  they  would  like  that  bet- 
ter than  the  choice  of  two.  That,  again,  is  human  nature.  But  those 
who  have  examined  the  entire  problem  in  depth  from  the  standpoint 
of  the  public  interest  usually  realize  that  the  price  of  retaining  such  a 
choice  of  forums  is  simply  too  high,  because  it  deprives  the  citizens  of 
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reasonable  service  and  proper  and  prompt  attention  in  Federal  type 
cases,  which  being  cases  where  there  is  no  other  forum  available  for 
them. 

The  third  argimient  against  abolition  of  diversity  jurisdiction  is  that 
our  State  courts  will  merely  be  called  upon  to  bear  as  heavy  a  burden — 
perhaps  a  heavier  one — than  the  Federal  courts  bear  now.  I  believe 
that  the  1977  resolution  passed  by  the  Conference  of  State  Chief  Jus- 
tices, in  Minneapolis,  suggests  that  this  argument  has  a  very  limited 
application.  I  quote  from  the  resolution  of  the  Conference  of  State 
Chief  Justices  adopted  August  3,  1977. 

They  said : 

Our  Federal  court  system  will  continue  to  be  overburdened  unless  increased 
recognition  is  given  to  the  role  of  State  courts.  *  *  *  Our  State  court  systems 
are  able  and  willing  to  provide  needed  relief  to  the  Federal  court  system  in  such 
areas  as :  *  *  *  The  assumption  of  all  or  part  of  the  diversity  jurisdiction  pres- 
ently exercised  by  the  Federal  courts. 

Certainly,  the  studies  conducted  by  Senator  Burdick  when  he  held 
hearings  on  this  matter  back  in  1971,  which  suggested  that  the  increase 
in  the  civil  business  of  State  courts  of  general  jurisdiction  caused  by 
the  elimination  of  Federal  diversity  jurisdiction  would  vary  from  1.5 
to  2.7  percent,  show  the  burden  to  be  overstated.  And  I  refer  to  Bur- 
dick, "Diversity  Jurisdiction  Under  American  Law  Institute  Pro- 
posals; Its  Purpose  and  Effect  on  State  and  Federal  Courts,"  as  pub- 
lished in  48  North  Daliota  Law  Eev.,  1, 14-15  (table 4)  (1971).  I  again 
agree  with  Chief  Justice  Robert  J.  Sheran  of  Minnesota,  president  of 
the  Conference  of  State  Chief  Justices,  who  in  speaking  for  that  con- 
ference last  summer  again  emphasized  that  the  State  courts  have 
modernized  to  that  point  where  they  have  the  tools  available  that  they 
both  can  and  want  to  handle  the  additional  case  load  that  will  be 
thrust  upon  them  if  diversity  is  removed  through  this  particular  bill. 
Surely  it  is  reasonable  to  believe  that  the  over  6,000  State  court  judges 
distributed  throughout  50  States  can  more  readily  handle  these  di- 
versity cases,  numbering  about  32.000,  than  the  less  than  500  Federal 
court  judges  now  handling  them.  This  the  State  court  judges  can  do 
even  if  the  diversity  cases  tend  to  be  filed  more  heavily  in  one  area  of 
the  State  than  in  another. 

In  my  own  State  of  IMissouri,  and  ]\Iissouri  has  had  a  history  of 
being  very  modern  in  its  State  practice,  we  have  for  a  number  of  years 
used  the  assignment  system  of  judges  who  are  not  too  busy,  to  those 
busy  places  that  have  congested  dockets.  I  have  no  doubt  that  within 
the  State  of  Missouri,  the  additional  load  that  the  State  courts  would 
undertake,  if  diversity  jurisdiction  is  abolished,  would  be  handled  quite 
easily  because  the  judges  are  willing  to  make  the  short  trips  necessary 
to  go  to  the  congested  area  places,  and  to  give  the  additional  manpower 
needed  to  straighten  out  any  case  load  that  might  tend  to  accumulate 
at  those  particular  places.  And  in  that  respect  I  do  not  think  Missouri 
is  unique. 

Another  argument  advanced  against  abolition  is  the  one  most  fre- 
quently voiced — the  theory  that  out-of-State  parties  may  be  subjected 
to  a  prejudice  in  State  courts  by  virtue  of  their  out-of-State  status. 
Mr.  Chairman,  as  a  native  of  Missouri,  a  State  well  known  for  the 
special  personalities  of  its  citizenry,  I  would  observe  that  the  kind  of 
bias  or  prejudice  contemplated  by  this  particular  argument  is  more  an 
imagined  problem  than  a  real  one.  Of  course,  many  citizens  are  proud 
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of  their  native  States,  yet  today  I  do  not  believe  that  pride  manifests 
itself  very  often,  if  at  all,  in  terms  of  antagonism  against  citizens  of 
other  States.  The  historically  documented  attitudes,  which  may  have 
originally  motivated  Congress  to  create  diversity  jurisdiction,  appear 
to  have  disappeared.  Certainly  if  they  exist  to  any  degree,  they  are  de 
minimis.  The  United  States  today,  as  I  mentioned,  is  a  nation  unique 
in  citizenry  mobility.  The  population  relocation  which  has  taken  place 
since  World  War  11  is  well  documented.  Our  State  courts  today  reflect 
that  movement  just  as  sharply  and  brightly  as  they  reflect  the  ever- 
increasing  quality  of  our  State  court  judges.  An  ever  greater  number 
of  our  Federal  judges  are  former  State  court  judges.  As  I  mentioned, 
I  am  one  of  them,  and,  if  I  may  add  a  personal  comment,  having  been 
a  State  court  judge  for  131/2  years,  during  which  time  I  served  on  all 
courts  of  record  in  my  State— I  am  baffled  by  the  thought  that  I  was 
prejudiced  then,  but  was  purged  of  those  prejudices  the  day  I  entered 
Federal  service.  Xor  do  I  believe  we  need  fear  this  kind  of  prejudice 
in  our  jurors.  Under  existing  law,  as  embodied  in  the  Juror  Selection 
and  Service  Act  approved  by  this  committee  10  vears  ago,  those  citi- 
zens called  for  jury  dutv  in  Federal  courts  are  drawn  basically  from 
the  same  communities  from  which  State  court  jurors  are  drawn  and 
usually  by  the  same  or  similar  methods. 

I  think  it  is  quite  notcAvorthy  that  State  courts  have  always  tried 
all  those  Federal  diversity-type  cases  where  less_  than  the  required 
minimum  amount  for  Federal  jurisdiction  is  claimed,  now  $10,000^ 
plus  all  the  other  diversity-type  cases,  regardless  of  the  amount 
claimed,  which  are  not  filed  in  or  removed  to  the  Federal  courts.  There 
simply  is  no  claim  that  they  have  not  tried  them  well. 

Finally,  I  turn  to  a  new  but  minor  argument  being  offered  in  sup- 
port of  diversity  jurisdiction.  It  is  that  Federal  diversity  jurisdiction 
renders  a  Federal  service  in  today's  society.  Of  course,  it  does  provide 
a  Federal  service  but  an  unnecessary  and  a  clearly  unaffordable  one. 
Looking  at  the  overall  aspect  of  the  situation  rather  than  examining 
it  in  a  vacuum,  providing  Federal  diversity  jurisdiction  is  a  disservice 
to  the  American  public  who  have  Federal  claims  to  make  because  it 
takes  away  the  ability  of  the  Federal  courts  to  properly  and  promptly 
process  those  Federal  case^  and  claims  of  citizens  who  must  find  the 
Federal  courts  available  and  able  to  handle  them.  They  simply  have 
no  other  place  to  go  with  their  litigation. 

Mr.  Chairman,  I  believe  that  in  contrast  to  these  five  arguments 
against  abolishing  diversity  jurisdiction,  the  arguments  in  favor  of 
such  abolition  are  far  more  compelling. 

I  turn  fii'st  to  a  reason,  fully  sufficient  in  itself,  why  Federal  courts 
should  no  longer  entertain  diversity  actions.  That  reason  is  the  tre- 
mendous burden  which  these  cases  impose  upon  the  limited  judge 
power  of  the  Federal  courts  which  should  be  kept  free  for  those  cases 
which  only  the  Federal  courts  can  handle,  or  which  because  of  their 
Federal  expertise,  tliev  can  liandle  sicnificantly  better  than  the  courts 
of  a  State. 

We  all  know  too  well  that  the  Federal  courts  in  recent  years  have 
experienced  an  ever-increasing  dramatic  growth  in  volume  of  cases. 
In  only  20  years  the  number  of  civil  casps  filed  in  the  Federal  district 
and  appellate  courts  have  more  than  doubled  and  no  letdown  is  in 
sight.  The  result  is  a  situation  not  capable  of  reasonable  resolution 
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simply  by  the  creation  of  more  judgeships,  necessary  as  they  are.  Some 
reduction  in  unnecessary  intake  is  imperative. 

Sometimes  facts  in  the  form  of  dry  statistics  rather  than  rhetoric 
best  describe  the  workload  of  the  Federal  judiciary  occasioned  solely 
by  Federal  diversity  jurisdiction.  In  the  fiscal  year  ending  June  30, 
1978,  there  were  138,770  civil  cases  filed  in  the  Federal  district  courts, 
of  which  30,496,  or  23,1  percent,  were  diversity  cases.  And  those  fil- 
ings, I  note,  were  up  15.6  percent  from  the  total  civil  cases  filed  in 
1977.  The  total  civil  and  criminal  cases  filed  in  the  Federal  district 
courts  during  the  1978  fiscal  year  was  174,753.  Diversity  cases  com- 
prised approximately  18  percent  of  all  civil  and  criminal  filings.  The 
great  bulk  of  these  diversity  cases  were  tort  actions,  usually  personal 
injury  actions;  and  remarkably,  14.3  percent  of  them  involving  motor 
vehicle  personal  injury  claims  went  to  full  trial. 

For  some  reason,  diversity  cases  go  to  full  trial  more  often  than 
nondiversity  cases.  About  12  percent  of  them  are  actually  tried  by 
the  court  or  jury,  while  only  about  7.6  percent  of  other  Federal  cases 
go  on  to  full  trial.  Of  the  30,649  diversity  cases  terminated  in  man- 
agement year  1978,  3,649  were  actually  tried  by  the  Federal  district 
courts. 

The  burden  that  diversity  imposes  on  the  Federal  courts  is  not  fully 
reflected  by  the  figures  on  the  number  of  cases  commenced.  A  time 
study  made  by  the  Federal  Judicial  Center  in  1969-70  showed  that 
in  that  year,  when  diversity  cases  constituted  26.2  percent  of  civil 
filings  in  the  Federal  courts,  they  took  37.9  percent  of  the  time  the 
district  judges  spent  on  civil  cases.  And,  there  is  support  for  this  find- 
ing of  the  Federal  Judicial  Center  in  the  statistics  that  show  that  the 
percentage  of  diversity  cases  reaching  trial  has  consistently  been 
higher  than  for  civil  cases  generally,  as  has  been  the  percentage  of 
diversity  cases  in  which  there  has  been  a  jury  trial.  I  refer  you  to 
the  article  by  Shapiro,  "Federal  Diversity  Jurisdiction :  A  Survey  and 
a  Proposal,"  91  Harvard  Law  Eeview,  pages  317,  323,  a  1977 
publication. 

Thus,  diversity  cases  accounted  for  about  24  percent  of  all  jury 
trials  and  about  64  percent  of  all  civil  jury  trials.  And,  remarkably, 
a  very  large  percent  of  those  tried  are  appealed,  presenting  an  awe- 
some Volume  problem  to  our  appellate  courts.  For  example,  in  1978, 
of  the  some  11,162  civil  cases  appealed  to  the  circuit  court  of  appeals, 
1,796  were  diversity  cases. 

The  future  is  not  bright.  There  was  over  a  47-percent  increase  in  the 
number  of  diversity  cases  appealed  compared  to  fiscal  1971.  The  move- 
ment seems  always  to  be  on  the  increase. 

Clearly,  through  sheer  force  of  number,  these  diversity  cases  tend  to 
preempt  alreadv  overcrowded  dockets  and  to  make  it  very  difficult, 
if  not  impossible,  for  the  Federal  judiciary  to  give  adequate  and  nec- 
essary time  to  other  Federal  cases  that  do  properly  belong  in  the  Fed- 
eral court  system  and  have  no  other  forum. 

T  know  that  the  members  of  this  committee  are  not  aware  of  the 
abuses  to  which  diversity  iurisdiction  can  lead  when  ingenious  attor- 
neys feel  compelled  to  weigh  tactical  considerations  in  serving  their 
clients'  particular  interests.  It  is  enough  to  note  that  such^  abuses 
are  expensive,  in  terms  of  time  as  well  as  money.  Our  Federal  judicial 
system  cannot  afford  that  expense.  We  have  too  many  other  cases  which 
only  our  Federal  courts  can  hear  and  determine. 
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A  more  recent  sng.arestion  by  those  who  oppose  abolition  of  diversity 
jurisdiction  is  an  interchange  of  practice  between  the  Federal  court 
lawyers  and  the  State  court  lawyers,  and  that  that  interchange,  they 
sfiy,  should  be  preserved  so  that  each  system  may  learn  from  the  other. 
I  am  sure  that  there  is  an  interchange  of  practice  among  lawyers.  But 
we  do  not  have,  in  this  country  today,  any  rigid  group  of  "Federal 
lawyers"  solely,  on  any  rigid  group  that  are  "State  lawyers"  solely. 
Most  lawyers  are  able  and  willing  to  go  into  both  forums,  given  the 
opportunity  and  the  good  business  that  would  take  them  there. 

And,  even  if  you  abolished  diversity,  you  would  still  have  much  of 
this  State-Federal  interchange  among  the  lawyers.  They  will  still 
have  cases  invoh^ing  the  Federal  Torts  Claim  Act,  The  FELA,  the 
Federal  criminal  law,  our  increasing  civil  rights  actions,  and  greatly 
increasing  Federal  questions  actions,  as  well  as  other  sources  of  Fed- 
eral court  cases.  So  they  will  be  in  the  Federal  courts  as  well  as  in 
State  courts  regardless  of  the  abolition  of  diversity. 

There  will  be  a  continuation  of  State  and  Federal  interchange 
among  the  lawyers  through  such  litigation,  not  to  mention  the  vast 
amount  of  such  interchange  through  legal  seminars,  bar  association 
meetings  and  law  school  functions. 

This  intercha,nge  will  not  stop  or  be  impaired  to  any  appreciable 
extent  if  diversity  is  abolished.  So,  Mr.  Chairman,  I  believe  that  on 
balance,  the  arguments  in  support  of  abolition  are  far  more  compel- 
ling than  those  against  abolishing  diversity  jurisdiction. 

And  I  come  to  the  bottom  line,  as  the  saying  goes,  and  I  say  that 
in  all  aspects  of  Government,  throughout  the  history  of  our  Nation, 
there  have  been  numerous  and  repeated  changes  in  the  original  laws 
of  our  Nation  to  meet  the  changes  occurring  in  our  societv.  The  1789 
laws  were  never  intended  to  be  sacrosanct  and  to  meet  the  needs  of 
a  1979  society.  One  hundred  and  ninety  years  ago  conditions  were 
vastly  different.  Certain  changes  of  law  have  had  to  occur,  have  often 
occurred,  and  need  to  occur  in  the  future,  if  our  Nation  and  its 
three  branches  of  Government  are  to  survive  and  properly  serve  this 
Nation. 

Fortunately,  under  our  system  of  Government,  the  American  people 
can  look  to  their  elected  representatives,  to  their  Congress  to  be  sensi- 
tive to  these  problem  areas  where  change  is  needed  and  to  make  those 
changes  of  law  which  are  meritorious  and  in  the  interest  of  the  peo- 
ple of  this  Nation.  The  very  important  diversity  jurisdiction  problem 
with  its  adverse  effect  on  ithe  ability  of  the  Federal  judicial  system 
to  serve  the  American  people  obviously  has  not  gone  unnoticed  or 
unattended.  We  are  all  indebted  to  this  subcommittee  for  its  indepth, 
ono'oing  examination  of  the  problem. 

Mr.  Chairman.  H.E.  2202,  in  the  view  of  the  Judicial  Conference 
of  the  TTnited  States,  is  in  the  public  interest.  That  is.  the  interest  of 
the  people  of  this  Nation.  We  know  that  this  committee  is  ever  alert 
to  the  needs  of  the  people  who  are  served  by  our  State  and  Federal 
legal  systems,  and  that  you  are  always  striving  to  improve  the  judi- 
cial process  and  the  quality  of  justice  within  this  Nation. 

We  are  confident  that  your  indepth  consideration  of  the  overall 
position  of  the  State  and  Federal  courts  will  convince  that  H.R,.  2202 
should  be  enacted  into  law. 

I  would  like  to  close  with  quotations  from  two  very  responsible 
Americans.  From  Mr.  Justice  Frankfurter's  concurring  opinion  in 
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LumbermeTh's  Mutual  Casualty  v.  Elbert,  a  1954  decision,  75  Supreme 
Court  Eeporter  151, 348  U.D.  48, 58-59 : 

Madison  believed  that  Congress  would  return  to  the  State  courts  judicial 
power  entrusted  to  the  Federal  courts  "when  they  find  the  tribunals  of  the 
State  established  on  a  good  footing."  Can  it  fairly  be  said  that  State  tribunals 
are  not  now  established  on  a  sufficiently  "good  footing"  to  adjudicate  State 
litigation  that  arises  between  citizens  of  different  States,  including  the  arti- 
ficial corporate  citizens,  when  they  are  the  only  resort  for  the  much  larger 
volume  of  the  same  type  of  litigation  between  their  own  citizens?  Can  the 
State  tribunals  not  yet  be  trusted  to  mete  out  justice  to  the  nonresident  liti- 
gants; should  resident  litigants  not  be  compelled  to  trust  their  own  State 
tribunals?  In  any  event,  is  it  sound  policy  to  withdraw  from  the  incentives 
a)id  energies  for  reforming  State  tribunals,  where  such  reform  is  needed,  the 
interests  of  influential  groups  who  through  diversity  litigation  are  now  enabled 
to  avoid  State  courts? 

And,  from  Mr.  Justice  Jackson  in  his  book  titled,  "The  Supreme 
Court  in  the  American  System  of  Justice,"  page  38 : 

In  my  judgement,  the  greatest  contribution  that  Congress  could  make  to  the 
orderly  administration  of  justice  in  the  United  States  would  be  to  abolish  the 
jurisdiction  of  the  Federal  courts  which  is  based  solely  on  the  ground  that  the 
litigants  are  citizens  of  different  States. 

Mr.  Chairman  and  members  of  this  distinguished  subcommittee,  I 
thank  you  for  this  opportunity  to  appear  before  you  and  to  present  the 
views  of  the  Judicial  Conference  of  the  United  States. 

Mr.  Kastenmeier.  Thank  you,  Judge  Hunter,  for  a  very  compelling 
and  comprehensive  statement.  I  have  some  questions  which  I  will 
defer  until  after  we  hear  from  Judge  Skopil.  Other  members  may  do 
the  same,  or  if  other  members  are  prepared  to  ask  questions  of  Judge 
Hunter,  now,  I  will  entertain  them.  I  recognize  the  gentleman  from 
Michigan. 

Mr.  Sawter.  Thank  you,  Mr.  Chairman.  Judge  Hunter,  when  we  get 
out  of  the  practice  of  law,  which  I  have  and  obviously  you  have,  I 
think  we  tend  to  start  looking  at  lawyers'  legitimate  concerns  for 
their  clients  as  being  lawyer's  tactics  or  abuses.  I  am  beginning  to  feel 
that  way  myself  and  I  have  only  been  here  2  years.  But,  let's  look  at 
some  of  the  very  practical  aspects.  I  have  only  been  intimately  familiar 
with  the  western  district  of  Michigan  for  2  years.  We  have  eight 
communities  or  cities  of  over  100,000  population,  which  are  quite  urban 
in  their  orientation.  We  ha^^e  a  total  of  53  counties  in  the  district 
and  some  of  them  are  exceedingly  rural  and  very  sparsely  populated. 
Now  we  have  a  no-fault  law  in  Michigan,  so  we  are  not  troubled  with 
minor  vehicular  accidents.  I  believe  it  is  limited  to  death  or  permanent 
disability  as  an  optional  remedy  to  the  court.  But  if  you  become  in- 
volved in  a  serious  accident  in  one  of  the  northern  counties,  you  draw 
a  jury  that  I  know,  from  experience,  a  $5,000  award  would  be  an  im- 
pressive one  on  a  matter  that  in  almost  any  kind  of  a  balanced  or  urban 
jury  would  be  ridiculous.  Therefore,  there  is  a  big  difference.  If  you 
have  a  client  who  sustained  serious  injuries  from  a  vehicular  accident 
in  one  of  those  northern  counties,  if  you  have  a  diversity  basis  to  get 
into  a  Federal  court  which  normally  sits  in  Grand  Rapids,  and  would 
draw  a  jury  from  any  number  of  counties,  you  would  get  a  pretty 
good  cross  section  of  both  urban  and  rural  people.  The  fact  is  you 
would  end  up  with  a  much  more  realistic  result. 

Also  in  Newaygo  County,  for  example,  and  I  cite  western  Michigan 
because  I  am  familiar  with  it,  but  I  am  sure  there  are  similar  prob- 
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lems  in  all  the  States,  we  have  industries  like  Gerber  Products  Co., 
which  is  located  in  Fremont,  JMich.  which  is  an  exceedingly  rural 
area.  Fremont  is  a  small  town,  and  if  you  have  an  action  involving 
Gerber  Products  Co.,  you  are  in  an  unpleasant  situation  if  you  have 
to  go  into  the  county  of  Newaygo  with  a  jury  drawn  from  that  county, 
where  you  have  Gerber  Memorial  Hospital,  Gerber  everything,  to 
try  your  lawsuit.  The  judge  in  those  small  counties  usually  has  lunch 
once  a  week  at  the  Rotary  Club  with  all  the  top  hierarchy  of  Gerber. 
If  you  go  into  Grand  Rapids,  in  the  U.S.  district  court,  you  get  a  much 
broader  jury  and  a  judge  not  as  intimately  close  with  a  major  industry 
■-as  that. 

Xow  that  we  have  added  some  135  judges,  which  I  strongly  sup- 
ported, and  we  are  also  talking  about  greatly  broadening  the  authority 
and  jurisdiction  of  magistrates,  which  I  also  favored,  and  we  have 
also  endowed  the  bankruptcy  court  with  much  broader  power,  all 
aimed  at  relieving  the  Federal  judiciary,  do  you  think  in  light  of 
some  very  legitimate  considerations,  that  now  is  the  time  to  abolish 
'diversity  or  should  we  wait  and  see  what  these  various  other  helping 
hands  do  for  the  Federal  judiciary  ? 

I  didn't  mean  to  make  a  speech.  I  am  just  trying  to  ask  an  overall 
question. 

Judffe  Htjxter.  I  anticipated  that  would  probably  be  my  first  ques- 
tion. Obviously,  you  have  had  that  change  of  circumstance,  but  let 
me  make  this  answer  to  you.  Yes,  I  think  this  is  still  the  time  for  total 
abolition  of  diversity  jurisdiction  and  in  response  to  this  new  factor, 
which  you  have  mentioned  which  has  occurred,  T  would  simply  point 
out  this :  First  of  all,  the  basis  for  the  determining  of  how  many  new 
Federal  judges  are  needed  was  made  not  on  any  anticipatory  basis,  but 
on  the  workload  as  it  appeared  at  that  time.  And  no  one  was  given 
any  judge  power  on  the  basis  of  what  the  future  will  be.  And  what 
that  means  is  that  the  Federal  caseload  which  has  shown  an  unending 
totally  prerlictabl.e  increase  each  year,  will  continue  to  do  that.  It  will 
take  at  least  3  years  for  the  enormous  backlog  of  Federal  cases  to 
begin  to  be  worked  out  in  any  appreciable  amount.  We  don't  have 
anv  of  these  new  judges  on  board  yet. 

T  suppose  that  you  might  know  better  than  I  how  much  longer  it 
will  be  before  we  have  them,  but  I  hear  word  of  6  months  to  liA  years, 
so  even  after  they  come  on  board,  it  is  going  to  take  them  time  to  help 
reduce  the  enormous  backlog  now  facing  the  Federal  court  system. 
So  you  are  really  talking  about  4  years.  41/^  years,  and  I  certainly 
Avouldn't  want  to  be  on  that  side  of  trying  to  determine  what  the  prob- 
lem will  be  then.  And  make  any  contentions  about — that  by  that  time 
the  increase  in  the  Federal  caseload  will  not  have  arrived  at  the  point 
whore  everv  Federal  judere  presently  authorized  will  be  needed. 

In  other  words,  there  isn't  any  fat  to  go  on.  Bv  the  time  the  Federal 
judges  are  aboard  and  they  have  helped  get  rid  of  the  backlog,  the 
volnme  in  the  Federal  court  svstem  will  again  be  at  that  Doint  where 
their  full  time  is  needed  even  "if  vou  take  away  diversitv  jurisdiction. 

IVIr.  Sawyer.  Mavhe  that  is  what  is  bothering  me.  There  isn't  any 
fat  to  go  on.  now  that  we  have  added  the  135  jndfTPS,  are  considering 
broadening  the  iurisdiction  of  magistrates,  have  increased  the  bank- 
niptcy  jurisdiction,  and  are  dumping  some  criminal  jurisdiction. 

Jndr^e  TTttxtt^.r.  Thev  are  in  manv  places,  but  you  are  talking  about 
juries,  basically,  and  composition  of  juries. 
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Mr.  Sawyer.  Yes;  I  agree  with  that.  But  that  is  academic  to  the 
system.  If  you  are  in  a  State  court,  you  are  within  the  county,  at  least 
in  Michigan,  and  I  assume  that  in  most  States  the  jury  is  a  panel  from 
that  county.  Since  we  have  not  facts,  my  feeling  is  that  we  should  wait 
and  see  for  a  couple  years  what  these  various  changes  we  are  making 
do  in  light  of  some  desirability  in  my  mind  to  diversity.  But  address- 
ing the  question  of  the  unfamiliarity  of  Federal  judges  on  a  day-by- 
day  basis  with  the  State  law  and  changes  in  the  State  law,  you  are 
going  to  liave  it  whether  you  get  rid  of  it  in  diversity  or  not.  You  are 
going  to  certainly  have  a  lot  of  it  under  pendent  jurisdiction  theories. 
So  you  have  to  become  somewhat  diverse.  I  just  want  to  say  that 
whereas  I  had  a  different  view  on  diversity,  I  am  now  pretty  much 
on  the  fence  as  to  whether  we  ought  to  abolish  it  now  or  whether  we 
ought  to  wait  and  see. 

As  we  now  have  no  facts,  it  seems  to  me  before  we  change,  maybe 
we  ought  to  see  the  developments. 

Judiie  Hunter.  I  think  the  statistics  are  there,  Mr.  Sawyer,  to  show 
that  every  Federal  judge  that  will  come  on  board  will  be  needed  to 
dispose  of  the  business  in  the  Federal  court  system,  as  it  now  exists. 
They're  goiuir  to  be  hard  put  to  even  help  put  down  this  backlog  that 
we  have  accumulated,  and  I  really  think  that  Si/o  years  from  now,  if 
you  still  have  diversity  of  jurisdiction,  vou  are  going  to  be  confronted 
with  taking  more  things  out  of  the  Federal  court  system  that  is  reallv 
not  in  the  interest  to  the  citizens  of  this  country,  to  have  taken  out  of 
the  svstem. 

You  are  now  talkin-r  about  taking  out  of  the  system  Federal  matters 
that  properly  belong  in  the  Federal  court,  and  any  time  you  have  to 
do  that,  I  think  you  are  enlarging  tlie  problem  of  trying  to  get  a  proper 
balance  between  the  Federal  and  State  court  balance.  You  continue  a 
needless  interference  with  the  concept  of  federalism.  You  interfere 
with  the  States'  ability  to  improve  its  own  system  and  eliminate  its 
local  problems. 

Mr.  Sawyer.  In  41/2  years  then  maybe  we  could  abolish  diversity 

jurisdiction. 

Thank  you,  Mr.  Chairman. 

]'iir.  Kastexmeier.  I  think  ^Mr.  Sawyer's  remarks  are  pertinent,  but 
they  seem  to  me  to  go  to  a  different  question.  Let's  assume  the  classic 
case  that  he  suggests  of  a  small  rural  county  with  a  major  corporation 
such  as  the  Gerber  Co..  and  a  mechanism  exists  to  get  a  case  into  Fe  I- 
eral  court  on  diversity  grounds. 

If  justice  is  imperfect  in  that  county,  it  is  iuiperfect  for  all  those 
who  somehow  cannot  claim  Federal  diversity  of  citizenship  jurisdic- 
tion. In  that  sense,  would  you  not  agree  that  this  is  an  uneven  applica- 
tion of  justice  at  the  local  level.  The  diverting  of  certain  types  of  cases 
to  the  Federal  courts,  based  on  a  fortuitous  circumstance,  is  certainly 
not  the  answer.  There  ought  to  be  a  different  response,  would  you  not 
agree  ? 

Judge  Hunter.  I  would  agree  on  local  problems  like  that.  The  prob- 
lem should  be  cured  locally  because  it  is  a  local  problem.  It  does  plague 
those  who  don't  have  the  total  $10,000  involved  to  be  able  to  advance 
diversity  jurisdiction,  and  of  course,  it  remains  on  those  who  for  one 
reason  or  another  do  not  assert  diversit}'  jurisdiction  by  the  removal 
process.  So,  it  ought  to  be  cured  but  ought  not  to  be  cured  at  the  cost 
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of  totally  putting  out  of  focus  the  proper  balance  between  the  State 

'"Alf  f/i^sSc^^^^^^^^  I  could  just  add  a  couple  of  my  observations  about 
Mr  Sawyer's  questions.  I  share  some  of  Congressman  Sawyer  s  con- 
cern about  thermal!  account  and  possible  pi-eindice  or  bias.  I  wonder 
what  percentage  of  diversity  cases  that  actually  reach  trial  m  the  i^  ed- 
eral  court  are  tried  by  a  jury,  and  what  percentage  are  tried  by  tl.e 

^^  Judge  Hunter.  I  don't  have  that  figure,  so  I  am  unable  to  answer 
your  question.  I  am  sure  I  can  get  it  and  I  am  sure  it  will  be  supplied 

^Mi-^'Kailsback.  I  guess  my  thought  would  be  that  probably  a  very 
large  percentage  of  negligence  cases  would  be  tried  by  juiy  rather  than 
by  The  court,  so  that  would  make  a  difference.  .  ,      ,       ■, 

The  other  observation  I  wanted  to  make,  certainly  the  observation 
at  least  in  my  opinion  of  Congressman  Sawyer,  would  not  apply  to 
the  in-State  plaintiff  filing  in  his  own  jurisdiction;  is  that  corrects 

Judo-e  Hunter.  It  would  not  apply  to  that  at  all . 

Mr  '^Eailsback.  In  that  particular  case,  it  may  be  that  a  lawyer 
would  personally  feel  more  comfortable  with  the  Federal  judge  than 
he  would  with  the  particular  State  court  in  a  small  jurisdiction,  and 
then,  that  in-State  plaintiff  would  perhaps  be  getting  the  advantage 

of  a  bias.  ^  ,  ,  .        t      ,i     ■ 

Judge  Hunter.  I  don't  believe  Mr.  Sawyer  is  speaking  directly  to 
prejucfice  because  someone  is  a  citizen  of  another  State.  _    _ 

He  is  speaking  more  to  a  prejudice  that  might  exist  because  it  is  a 
larre  corporation  that  is  influential  in  the  locality. 

But  that  is  not  the  basis  of  the  Federal  diversity  jurisdiction.  That 
is  another  subject  entirely,  and  if  any  one  wanted  to  draft  the  law  to 
say  that  you  can  get  into'the  Federaf  court  if  you  can  prove  bias,  that 
would  be  an  entirely  different  subject. 

Certainly,  I  don't  advocate  any  such  a  rule  or  approach  to  that,  be- 
cause I  think  it  is  entirely  unnecessary,  but  that  would  more  precisely 
meet  the  situation  he  is  describing. 

Mr.  Ivastenmeier.  Thank  you. 

Mr.  Matsut.  I  have  no  questions,  jMr.  Chairman.  Thank  you. 

Mr.  Kastenmeier.  If  not,  I  will  again  commend  you.  Judge  Hunter, 
for  your  statement  and  ask  Judge  Skopil  to  present  his  entire  state- 
ment, or  to  summarize  it. 

TESTIMOIIY  OP  OTTO  E.  SKOPIL,  JR.,  CHIEF  JUDGE,  U.S.  DISTRICT 
COURT  EOR  THE  DISTRICT  OE  OREGON;  MEMBER,  COMMITTEE 
ON  THE  ADMINISTRATION  OF  THE  FEDERAL  MAGISTRATES 
SYSTEM,  JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 

Judge  Skopil.  Thank  you.  My  name  is  Otto  Skopil,  and  I  am  the 
chief  judge  for  the  district  of  Oregon.  I  am  a  member  of  the  Com- 
mittees on  the  Administration  of  the  Magistrates  System  of  the  U.S. 
Judicial  Conference.  I  want  to  thank  you  for  inviting  me  to  appear 
this  morning.  I  appeared  last  year,  and  I  do  commend  each  of  you  for 
your  early  consideration  of  this  bill. 

I  think  this  is  one  of  the  most  important  bills  we  have  so  far  as  the 
judicial  process  is  concerned.  I  have  already  submitted  a  prepared 
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statement.  I  also  testified  last  year  at  this  subcommittee  hearing  on  the 
magistrates'  amendments.  So  I  would  ask  that  my  testmiony  from  my 
prior  appearance  as  well  as  my  prepared  statement  be  made  part  of 
this  record,  if  I  may  do  that  ? 

Mr.  Kastenmeier.  Without  objection,  I  will  msert  your  present 
statement.  Since  your  previous  statement  already  has  been  printed,  to 
save  taxpayer  expense  I  will  refer  the  reader  back  to  our  previously 
published  hearings. 

[The  statement  of  Judge  Skopil  follows :] 

Pkepabed  Statement  of  Otto  R.  Skopil,  Jk. 

My  name  is  Otto  R.  Skopil,  Jr.  I  am  the  Chief  Judge  for  the  District  of  Oregon, 
located  in  Portland,  Oregon.  I  am  a  member  of  the  Committee  on  the  Administra- 
tion of  the  Magistrates  System  of  the  United  States  .Judicial  Conference. 

I  want  to  express  my  sincere  appreciation  to  the  members  of  the  committee  for 
taking  the  time  to  hear  the  views  of  a  district  judge  on  this  important  bill.  I  am 
a  great  believer  in  efl^ective  communication  between  Congress  and  the  courts,  so 
I  value  this  opportunity.  I  also  want  to  commend  the  Attorney  General,  Judge 
Bell,  and  his  staff  for  their  insight  and  effort  in  initiating  in  1977  this  and  other 
proposed  legislation,  which  I  believe  will  improve  (he  administration  of  justice. 

In  the  District  of  Oregon  magistrates  have  become  an  essential  part  of  our 
system.  They  are  one  of  the  keys  in  providing  the  people  of  Oregon  with  a  pro- 
ductive and  efBcient  federal  court. 

History  and  development 

As  you  know,  the  magistrate  system  builds  on  the  preexisting  experience  of 
the  United  States  Commissioner  system.  However,  our  current  magistrate  system 
bears  little  resemblance  to  the  commissioner  system. 

U.S.  Commissioners  were  empowered  to  try  petty  offenses  committed  on  U.S. 
property,  such  as  the  national  parks.  Commissioners'  trials  were  authorized  only 
with  the  consent  of  the  parties. 

The  commissioner  system  was  often  criticized.  Commissioners  were  not  re- 
quired to  be  members  of  any  bar.  They  were  part  time,  paid  little,  and  had  little 
administrative  support.  Appointment  was  at  the  discretion  of  the  district  judges. 
The  procedure  governing  the  commissioners  was  uncertain. 

In  1968  Congress  responded  to  these  criticisms  by  adopting  the  Federal  Magis- 
trates Act  of  1968.  The  1968  Act  worked  fundamental  changes  in  the  commis- 
sioners system  by  creating  new  federal  judicial  officers  called  "magistrates".  The 
title  "magistrate"  was  intended  to  highlight  the  judicial  nature  of  the  position 
and  to  emphasize  the  break  with  the  commissioner  system. 

An  eight-year  term  of  office  was  established.  Removal  from  office  was  per- 
missible only  for  cause.  Salaries  were  raised  to  the  level  of  bankruptcy  referees. 
The  magistrates'  criminal  jurisdiction  was  expanded,  and  they  were  authorized 
to  assist  the  district  courts  in  a  wide  variety  of  civil  and  criminal  matters.  Their 
new  duties  were  in  three  basic  areas  : 

First,  all  duties  formerly  exercised  by  commissioners ; 

Second,  jurisdiction  over  "minor"  offenses,  that  is,  federal  misdemeanors  with 
a  limit  of  one  year's  imprisonment  and  a  $1,000  fine ;  and 

Third,  were  what  Congress  called  "additional  duties",  including : 

Serving  as  a  special  master  in  civil  cases ; 

Conducting  pretrial  and  discovery  proceedings  in  civil  and  criminal  cases ; 

Preliminary  review  of  habeas  corpus  petitions ;  and 

"Additional  duties". 

The  last  category  was  added  by  Congress  to  insure  that  magistrates  would  not 
be  limited  to  the  areas  specifically  listed  in  the  Act. 

The  Judicial  Conference  was  given  the  responsibility  of  administering  the  new 
system.  By  July  1971  the  commissioner  system  had  been  replaced  by  the  magis- 
trate system  in  all  the  district  courts. 

Serious  jurisdictional  questions  soon  appeared,  particularly  with  respect  to 
theAct's  "additional  duties"  provision.  Several  appellate  courts  upheld  the  dele- 
gation of  duties  to  magistrates  in  a  wide  range  of  cases.  However,  others  in- 
validated referrals,  principally  because  of  unclear  statutory  authority.  Although 
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some  courts  voiced  concern  over  the  constitutionality  of  references  to  magis- 
trates, this  v^-as  not  a  significant  problem.  As  one  court  put  it,  the  question 
involves  "not  the  power  of  the  judge  to  refer,  but  the  power  of  the  parties  to 
agree  to  another  arbiter,  absent  overriding  constitutional  considerations." 

Despite  the  questions  raised  concerning  statutory  authority,  many  districts 
increasingly  expanded  the  number  and  range  of  cases  referred  to  magistrates. 
This  occurred  in  the  District  of  Oregon. 

In  1974  the  U.S.  Supreme  Court  ruled  in  Wingo  v.  Wedding  that  there  was  in- 
sufficient statutory  authority  to  support  the  referral  of  a  habeas  corpus  case  to 
a  magistrate  for  an  evidentiary  hearing.  This  decision  was  one  of  several  factors 
that  provided  incentive  for  amendments  to  the  Magistrates  Act.  Another  im- 
portant factor  was  the  rapidly  growing  district  court  caseloads.  The  passage  of  a 
series  of  new  laws  creating  new  federal  causes  of  action  put  substantial  addi- 
tional pressure  on  the  district  courts.  With  the  passage  of  the  Speedy  Trial  Act  of 
1975,  civil  dockets  in  many  districts  ground  nearly  to  a  halt. 

In  October  1976  Congress  passed  new  amendments  to  the  Magistrates  Act  to 
clarify  the  "additional  duties"  section.  The  amendments  were  intended  to  over- 
rule the  appellate  decisions  that  had  invalidated  references  to  magistrates  under 
the  1968  Act.  The  1976  amendments  placed  the  jurisdiction  of  magistrates  on 
much  firmer  ground.  The  amendments  clarified  four  areas  of  jurisdiction  : 

(1)  Nondispositive  Pretrial  Matters.  A  magistrate  has  complete  authority  ta 
determine  all  pretrial  matters  referred  by  a  judge,  except  for  eight  specific 
exceptions.  The  exceptions  include  such  matters  as  motions  to  dismiss  and 
motions  for  summary  judgment.  A  district  judge  must  accept  a  magistrate's  find- 
ings in  the  nondispositive  matters  unless  they  are  "clearly  erroneous"  or  con- 
trary to  law. 

(2)  Dispositive  Pretrial  Matters  and  Prisoner  Cases.  This  category  includes 
the  exceptions  to  which  I  just  referred.  A  magistrate  makes  findings  and  recom- 
mendations on  these  matters.  Either  party  may  file  within  ten  days  written  objec- 
tions to  the  magistrates  findings.  A  judge  must  then  determine  de  novo  those 
matters  to  which  there  is  objection. 

(3)  Special  Master  References.  A  magistrate  may  serve  as  a  special  master 
in  a  civil  case  with  the  consent  of  the  parties.  In  exceptional  cases  a  magistrate 
may  be  appointed  special  master  without  the  consent  of  the  parties. 

(4)  Other  duties.  In  referring  to  this  section  Congress  made  it  clear  that  this 
section  was  designed  to  permit  judges  to  experiment  with  the  use  of  magistrates 
with  the  objective  of  increasing  both  the  "efficiency  and  the  quality  of  justice 
in  the  Federal  courts." 

Operation  of  the  system  in  Oregon 

The  existing  Magistrates  Act  provides  authority  for  a  relatively  wide  ranging 
system  capable  of  responding  flexibly  to  the  needs  of  litigants  in  the  federal 
courts.  The  system  has  been  used  in  different  ways  by  different  districts.  I 
think  it  is  fair  to  say  that  no  district  has  delegated  to  magistrates  more  sig- 
nificant cases  and  functions  than  has  the  District  of  Oregon.  Our  two  magis- 
trates have  become  critical  factors  in  maintaining  the  quality  of  our  court. 

The  District  of  Oregon  has  interpreted  the  Magistrates  Act  broadlv.  TVe  in- 
terpret the  Act  to  authorize  us  to  refer  to  magistrates  the  trial  of  any  civil  case — 
jury  or  nonjury— with  the  consent  of  the  parties.  We  infer  this  authority  not 
from  the  special  master  provision  but  from  the  "additional  duties"  section  of  the 
Act,  28  U.S.C.  636(b)  (3).  Where  the  parties  have  so  consented,  a  district  judge 
accepts  without  review  the  magistrate's  determination  of  a  trial. 

To  give  you  an  idea  of  the  extent  of  our  use  of  magistrates,  I  offer  you  a  brief 
statistical  profile. 

Magistrates'  statistics 

Our  magistrates  handled  more  than  2.000  separate  matters  under  the  au- 
thority conferred  by  28  U.S.C.  636(b).  This  is  for  the  year  ending  June  30,  1978, 
as  reported  by  the  Director  of  the  Administrative  Office  of  the  U.S.  Courts  This 
number  does  not  include  matters  such  as  search  warrants,  arrest  warrants, 
trials  of  minor  and  petty  offenses,  bail  and  probation  hearings,  and  the  other 
duties  performed  by  our  magistrates  that  are  not  covered  bv  Section  636(b) 
I  want  to  concentrate  on  Section  636(b)  matters  because  that  is  the  area  that 
will  be  most  affected  by  the  proposed  amendments.  It  is  also  the  area  which 
best  Illustrates  the  range  and  complexity  of  the  matters  we  delegate  to  our 
magistrates  in  Oregon. 
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All  tolled,  Oregon  magistrates  handled  2,173  matters  under  Section  636(b) 
authority.  515  of  those  matters  were  criminal,  including  such  things  as  indict- 
ments, arraignments,  pretrial  conferences,  motions,  probation  revocation  hear- 
ings and  other  such  matters.  1.658  civil  matters  were  handled.  This  includes  a 
number  of  specialized  duties  such  as  habeas  corpus  petitions,  social  security 
matters,  and  prisoner  petitions.  However,  from  my  perspective  tlie  most  sig- 
nificant figures  in  the  civil  area  are  the  figures  for  motions,  pretrial  conferences, 
and  trials  in  civil  cases.  .  ^,    -,  . 

Our  magistrates  handle  the  great  majority  of  all  the  civil  motions  filed  m  our 
court  and  virtually  all  other  pretrial  matters.  Last  year  they  considered  1,064 
civil  motions,  227 'of  those  were  dispositive  motions,  reviewable  by  a  district 

judge. 

The  magistrates  have  assumed  a  m.ajor  civil  trial  responsibility.  They  con- 
ducted 159  pretrial  conferences  in  civil  cases  last  year.  These  conferences  help 
insure  that  the  cases  that  reach  the  courtroom  are  well  prepared  and  ready  for 
trial.  This  has  helped  make  the  actual  trial  a  more  efficient  process.  The  magis- 
trates conducted  61  trials,  25  of  those  were  jury  trials  and  36  were  nnn-jury. 
The  magistrates'  trials  cover  a  full  range  of  subjects,  including  torts,  eon- 
tracts,  admiralty,  civil  rights,  securities  law,  labor  relations,  patents,  and  other 
cases.  The  amounts  in  controversy  range  up  to  $1,000,000.  All  of  these  trials 
were  conducted  with  the  consent  of  the  parties. 

In  short,  our  magistrates  do  literally  everything  in  civil  cases.  They  do 
everything  in  criminal  cases  except  that  their  trial  jurisdiction  is  limited.  The 
assistance  they  render  to  litigants  and  to  the  court  is  tremendous. 

The  key  to  the  success  of  our  system  has  been  acceptance  by  the  practicing 
bar.  We  have  not  found  it  necessary  or  desirable  to  pressure  lawyers  to  use 
magistrates.  Rather,  the  magistrate  system  has  sold  itself.  Lawyers  and  litigants 
know  that  with  current  pressures  on  the  federal  docket,  their  matters  can  be 
resolved  much  sooner  if  they  try  it  before  a  magistrate.  The  quality  of  our  two 
magistrates  has  also  been  a  significant  factor  in  the  bar's  willingness  to  use 
magistrates.     . 

We  have  two  full-time  magistrates.  Judge  Juba  was  the  first.  He  has  been  a 
member  of  the  bar  for  more  than  twenty  years  and  has  broad  experience.  He 
started  out  as  an  FBI  agent.  He  then  became  an  Assistant  U.S.  Attorney,  and 
later  Chief  Deputy  District  Attorney  for  an  Oregon  county.  He  was  later  ap- 
pointed to  the  state  trial  bench,  then  clerk  of  our  federal  court,  and  then  he  was 
chosen  as  magistrate. 

Judge  Leavy  has  more  than  twenty  years  in  the  legal  profession.  He  was  in 
private  practice  before  being  appointed  to  the  state  trial  bench.  He  was  a  trial 
judge  in  the  state  system  for  eighteen  years.  He  also  served  as  a  vro  tern  judge 
for  the  Oregon  Supreme  Court  before  becoming  a  magistrate.  In  two  "preference 
polls"  conducted  by  the  Oregon  State  Bar  Association — one  for  a  vacancy  on 
the  Oregon  Supreme  Court  and  one  for  the  new  federal  district  judgeships — 
Judge  Leavy  has  been  the  bar's  number  one  choice. 

The  caliber  of  these  men  has  been  a  most  important  factor  in  the  success  of 
the  magistrate  system  in  Oregon. 

The  current  bill 

The  amendments  you  are  now  considering  would  make  important  changes  in 
the  statutory  authority  for  the  magistrates  system.  I  will  discuss  what  I  believe 
are  the  three  most  important  areas  of  change. 

First,  the  amendments  would  clarify  and  confirm  the  authority  of  magistrates 
to  conduct  civil  trials  and  would  regulate  resulting  appeals.  In  my  mind  this  is 
the  most  important  amendment  of  all.  Existing  authority  for  civil  trial  before 
magistrates  can  be  inferred  only  from  the  "additional  duties"  section  of  the 
Magistrates  Act.  A  great  many  districts  are  referring  civil  cases  to  magistrates 
for  trial  under  the  assumption  that  the  "additional  duties"  section,  by  not  pro- 
hibiting civil  trials,  impliedly  authorizes  them.  Some  districts  are  reluctant  to 
make  this  assumption  and  are  waiting  for  more  specific  statutory  authority  be- 
fore stepping  into  this  important  area.  Moreover,  currently  there  is  no  clear 
authority  for  a  magistrate  to  enter  a  final  judgment  in  a  civil  trial.  The  proposed 
amendments  would  supply  the  necessary  authority. 

By  clarifying  magistrates'  authority  in  these  areas,  the  amendments  would  en- 
courage broader  involvement  of  magistrates  in  conducting  civil  trials. 

The  proposed  amendments  would  also  establish  standards  governing  appeals 
from  decisions  of  magistrates.  Circuit  courts  have  uniformly  refused  to  hear 
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appeals  from  the  decisions  of  magistrates.  They  hold  that  their  jurisdiction  is 
limited  to  appeals  from  the  judgments  of  district  judges.  Both  the  House  and 
Senate  bills  would  permit  the  parties  to  choose  whether  appeal  would  lie  directly 
to  a  court  of  appeals  or  to  a  district  court  in  the  first  instance. 

A  second  important  change  is  in  the  area  of  criminal  jurisdiction.  The  proposed 
amendments  would  expand  magistrates'  jurisdiction  to  dispose  of  minor  criminal 
cases  by  including  all  federal  misdemeanors.  The  current  $1,000  fine  limitation 
would  be  removed.  This  is  a  logical  extension  of  the  magistrates'  existing  jurisdic- 
tion. The  amendments  would  also  authorize  magistrates  to  conduct  misdemeanor 
trials  before  juries.  Previously  they  had  no  such  authority.  This  created  a 
dilemma  for  those  defendants  who  were  willing  to  be  tried  by  a  magistrate  but 
who  were  not  willing  to  waive  a  jury  trial.  The  amendments  would  also  permit 
magistrates  to  sentence  juveniles  under  the  Youth  Corrections  Act.  The  amend- 
ments would  leave  unchanged  the  current  procedure  of  api)eal  exclusively  to  a 
district  judge. 

A  third  area  of  change  would  be  in  the  process  by  which  magistrates  are 
selected.  The  importance  of  the  magistrates  makes  it  essential  that  those  ap- 
pointed by  well  qualified.  Congress  has  expressed  concern  that  the  quality  of 
magistrates  is  uneven.  I  can  confirm  that  our  success  in  Oregon  would  be  impos- 
sible without  our  highly  qualified  and  well-respected  magistrates. 

Currently  magistrates  are  appointed  by  a  majority  of  judges  in  a  district  vpith 
only  minimal  qualifications  required  by  statute.  The  proposed  amendments  would 
continue  the  appointive  power  of  the  district  judges.  However,  in  line  with  the 
increased  importance  of  the  magistrates,  selection  criteria  would  be  addressed 
more  extensively  in  the  legislation. 

The  Senate  and  House  differ  in  the  mechanics  of  the  selection  process.  The 
1977  Senate  bill  would  have  established  minimum  criteria  but  left  it  to  the 
Judicial  Conference  of  the  United  States  to  develop  detailed  requirements.  The 
House  version  would  put  in  the  statute  itself  detailed  standards  and  procedures. 
The  new  Senate  bill  strikes  a  middle  course.  It  would  incorporate  the  two  most 
significant  requirements  of  the  House  bill  (public  notice  of  vacancies  and  estab- 
hshment  of  selection  panels),  but  would  leave  it  to  the  Judicial  Conference  to 
develop  more  detailed  procedures.  In  March  1978  the  Judicial  Conference  adopted 
recommended  procedures  and  guidelines  that  are  in  some  ways  more  demanding 
than  the  requirements  of  any  of  the  proposed  bills.  Of  course,  these  are  only  rec- 
ommended guidelines,  not  mandatory  requirements.  However,  they  do  illustrate 
the  nature  of  the  Judicial  Conference's  commitment  to  merit  selection  of 
magistrates. 

There  are  a  number  of  other  differences  between  the  House  and  Senate  bills. 

In  the  area  of  civil  trial  authority,  the  Senate  bill  would  confer  civil  trial 
authority  on  both  full-time  magistrates  and  part-time  magistrates  who  do  not 
practice  law.  The  House  version  would  confer  authority  only  on  full-time  magis- 
trates. The  Senate's  alternative  would  cover  a  bankruptcy  judge/magistrate  who 
is  full-time  in  the  aggregate  but  only  part-time  as  a  magistrate.  Both  bills  avoid 
potential  conflicts  of  interest  that  might  arise  if  part-time  magistrates  presided 
over  trials  while  maintaining  private  law  practices.  The  Senate  bill,  by  permitting 
greater  flexibility  to  the  courts,  is  preferable. 

The  Senate  version  requires  that  court  to  notify  the  parties  of  the  option  of 
proceedings  before  a  magistrate  but  prohibits  any  attempts  to  coerce  the  parties' 
consent  to  that  procedure.  The  House  version  provides  specifically  for  the  clerk  to 
notify  the  parties  of  the  option  of  proceeding  before  a  magistrate  and  for  the 
parties  to  respond  to  the  clerk,  without  informing  the  district  judge  of  the 
responses.  Coercion  of  the  parties  consent  by  a  district  judge  is  also  prohibited. 
The  Senate  version  is  preferable. 

The  Senate  version  has  no  provision  for  special  court  reporters  for  civil  trials 
conducted  before  magistrates.  The  House  version  requires  that  an  official  court 
reporter  take  down  civil  trials  before  magistrates  unless  the  parties  and  the  court 
waive  the  requirement.  Reporters  may  be  transferred  through  the  circuit  for  this 
purpose. 

The  Senate  version  has  specific  authority  for  a  judge  to  vacate  a  reference  to  a 
magistrate  of  a  civil  case  for  trial.  The  House  version  has  no  specific  provision 
for  vacating  civil  references.  The  House  version  is  preferable. 

The  Senate  version  contains  no  minimum  requirement  of  bar  membership  for 
appointment  as  a  magistrate.  The  House  version  requires  a  minimum  of  five 
years  of  bar  membership  for  appointment  as  a  magistrate,  which  may  be  waived 
lor  a  part-time  magistrate.  The  House  version  is  preferable. 
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The  Senate  version  includes  more  information  to  be  provided  on  magistrates 
in  the  reports  now  filed  by  the  Director.  The  House  version  requires  the  Direc- 
tor to  file  a  new  report  to  discuss  only  the  process  of  selecting  magistrates  and 
the  experience  with  the  new  civil  trial  jurisdiction. 

The  Senate  version  retains  the  right  of  a  petty  offense  defendant  to  trial  by  a 
district  judge  but  requires  the  accused  to  demand  such  a  trial.  The  House  version 
retains  the  existing  requirement  that  a  petty  offense  defendant  must  affirma- 
tively waive  trial  before  a  district  judge,  in  writing,  before  the  magistrate  can 
hear  the  case. 

The  Senate  version  specifically  authorizes  a  magistrate  to  conduct  proceed- 
ings under  the  juvenile  delinquency  laws  in  misdemeanor-type  cases.  In  petty 
offenses  cases  initiation  of  the  proceedings  is  permitted  by  violation  or  complaint, 
and  the  certification  of  the  Attorney  General  is  not  required.  In  no  case  may  a 
magistrate  commit  a  juvenile  for  a  period  in  excess  of  six  months.  The  House 
version  contains  no  comparable  provision  regarding  juveniles.  The  Senate  version 
is  preferable. 

Conclusion 

The  modern  magistrate  system  is  in  its  eighth  year.  In  that  short  time  it  has 
clearly  demonstrated  its  potential.  It  has  added  a  new  level  of  flexibility  and 
creativity  to  the  federal  court  system.  It  is  not  simply  a  means  of  stemming  a 
flood  of  litigation  or  of  reducing  judges'  caseloads.  It  is  an  important  resource 
tliat  enables  the  federal  courts  to  experiment,  to  find  new  ways  of  meeting  the 
changing  needs  of  litigants.  I  believe  that  the  magistrate  system  must  finally  be 
measured  by  the  extent  to  which  it  improves  the  quality  of  justice  to  the  people 
who  must  resort  to  it.  To  the  extent  that  it  serves  the  needs  of  those  people,  it 
will  succeed.  I  believe  it  is  succeeding  now.  I  suggest  that  the  proposed  amend- 
ments will  enable  the  magistrates  to  achieve  even  greater  success. 

Judge  Skopil.  It  is  my  sincere  desire  to  be  of  assistance  to  the  mem- 
bers of  the  committee.  I  am  a  strong  believer  that  the  only  way  we  are 
going  to  have  progress  is  through  communication,  and  the  first  step 
in  progress  has  to  be  communication.  So  it  is  my  desire  to  be  of  assist- 
ance to  each  of  you  as  far  as  responding  to  questions  that  you  may  have 
or  in  discussing  some  of  tlie  matters  of  concern  to  you. 

I  do  feel,  and  I  think  Attorney  General  Bell  and  his  staff  have 
recognized  this  by  the  numerous  bills  that  they  have  introduced  dur- 
ing the  last  2  years,  that  our  system  has  to  be  improved. 

We  have  to  be  innovative,  and  we  have  to  be  progressive.  The  amount 
of  litigation  increases  daily.  The  litigants  are  not  having  their  matters 
concluded  within  a  reasonable  period  of  time,  so  we  do  have  to  be  in- 
novative, and  we  do  have  to  improve  our  system  of  justice. 

I  think  the  Attorney  General  has  seen  this,  and  his  insight  is  one 
for  which  I  am  grateful.  I  think  the  history  of  the  magistrate  system 
probably  falls  along  that  same  line.  Because  we  know  the  Magistrate 
Act  is  the  result  of  our  U.S.  Conmiissioners'  duties  and  responsibilities. 
I  think  going  back  as  far  as  1940  there  was  a  study  made  to  determine 
whether  or  not  we  should  continue  with  the  U.S.  Commissioners'  ap- 
proach, or  whether  we  should  go  ahead  and  abandon  it  and  put  it  in  the 
hands  of  a  U.S.  district  judge  or  come  up  with  something  innovative. 

As  a  result,  the  Magistrate  Act  was  enacted  in  1968.  I  think  Senator 
Tydings  in  essence  said  the  purpose  of  that  bill  was  to  go  ahead  and 
improve  our  system — that  we  have  proceeded  for  about  a  period  of 
about  100  years  in  the  same  way,  that  times  were  different,  that  we 
should  see  whether  or  not  there  was  a  better  way  of  doing  things. 

The  basic  jurisdictional  features  of  the  original  1968  act  are  very 
simple.  I  think  we  as  judges  and  as  attorneys  perhaps  have  made  it 
complex,  but  I  think  the  intent  was  very  simple  at  the  time. 

Basically,  it  merely  gave  to  the  magistrate  all  the  powers  and  duties 
that  the  U.S.  Commissioners  previously  had. 
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In  addition  to  that,  it  gave  the  magistrates  the  jurisdiction  to  try 
and  dispose  of  minor  criminal  matters.  Additional  duties  were  spec- 
ified: Special  master,  pretrial  matters  and  discovery,  preliminary 
view  of  prisoners'  petitions,  and  "snch  additional  duties  that  are  not  in- 
consistent with  the  Constitution  and  the  laws  of  the  United  States." 
That  "additional  duties"  provision  is  the  reason  we  are  back  again  for 
additional  clarification.  ^    ,  ,  ,    . 

That  is  the  area  in  which  the  courts  have  some  concern.  I  think  it 
was  indicated  in  the  congressional  history  that  it  was  not  the  intent 
by  specifying  those  additional  duties  that'it  should  be  limited  to  tho=e 
additional  diities.  The  courts  were  encouraged  to  ,q:o  ahead  and  experi- 
ment, so  to  speak,  within  the  intent  of  he  1968  l^fadstrate  Act. 

Well,  we  all  know  what  history  has  done  to  us.  Jurisdictional  uncer- 
tainty has  developed.  The  uncertainty  has  been  statutory  rather  than 
constitutional.  I  know  of  no  case  except  one  where  the  constitutional 
question  has  been  the  problem,  and  there  the  problem  was  discussed 
in  dicta.  It's  been  a  statutory  question  as  to  whether  or  not  the  mag- 
istrates had  jurisdiction  as  to  a  particular  thing.  I  think  the  Wingo 
case  brought  the  matter  back  to  our  attention  because  the  Supreme 
Court  in  that  case  said  they  did  not  feel  the  statute  authorized  a  mag- 
istrate to  conduct  an  evidentiary  hearing  in  a  habeas  corpus  case.  For 
that  reason  the  1976  amendments  were  adopted  to  clarify  the 
uncertainty. 

I  am  sure  you  are  more  familiar  with  those  amendments  than  I.  I 
work  with  them  on  a  daily  basis,  but  you  are  the  ones  who  decided 
that  they  were  necessary  l^ecause  of  the  Wingo  decision. 

But,  again.  I  think  it  indicates  the  intent  of  Congress  that  the  jur- 
isdiction of  the  magistrate  should  be  broad  and  flexible. 

Now  we  are  back  for  further  amendments  because  again  we  have 
some  problems  as  to  what  is  intended. 

We  in  Oregon  probably  use  the  magistrate  system  in  a  different  way,, 
or  at  least  in  a  broader  way  than  anyone  else.  As  a  result  of  that,  I 
think  that  we  have  been  able  to  achieve  efficiencies.  Last  year  we  were 
able  to  try  81  cases  per  judge.  The  average  district  was  able  to  try  47 
cases  per  judge.  That  is  to  a  great  extent  attributable  to  our  magis- 
trates. Out  of  the  total  cases  tried  by  our  court,  our  21/^  magistrates, 
through  the  consent  of  tlie  parties,  were  able  to  try  61  cases. 

I  think  that  is  what  we  are  here  about.  I  think  that  is  absolutely 
necessary. 

We  are  getting  behind.  We  are  not  only  going  behind  as  far  as  ev- 
eryday cases  are  concerned,  but  the  percentage  of  older  than  3-year 
cases  has  increased  substantially.  So  I  think  that  the  amendment  is 
a  very,  very  desirable  amendment.  I  can  endorse  it  wholeheartedly 
from  our  practical  experience.  I  think  it  is  an  absolute  necessity.  I 
think  the  citizens  of  our  country  are  entitled  to  the  highest  quality 
of  justice  in  the  shortest  period  of  time  at  the  least  expense  to  the 
litigants  and  the  taxpayer.  I  think  this  is  a  new  process,  an  innovative 
process,  that  is  bringing  this  about.  I  don't  think  M^e  are  going  to  be 
able  to  stop  here.  I  think  there  are  other  matters  Congress  is  going 
to  have  to  consider.  I  think  that  the  things  that  we  consider  to  be  a 
necessity  of  the  past  may  be  the  luxuries  of  the  future  because  the 
volume  of  litigation  constantly  goes  up. 

About  60  percent  of  our  court's  cases  come  as  a  result  of  congres- 
sional acts  that  have  been  enacted  since  1960.  So  any  time  there  are 
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remedies  which  are  afforded  to  the  public  generally,  they  have  a  right 
to  assert  those  remedies  by  asserting  those  remedies  to  the  court. 

The  judicial  system  lias  become  more  efficient  to  provide  the  litigant 
with  a  conclusion  within  a  reasonable  time  period. 

I  think  there  are  a  couple  of  matters  that  I  wanted  to  discuss  a  lit- 
tle bit,  just  sort  of  off  the  top  of  my  head.  I  did  make  a  comparison 
between  the  Senate  version  and  the  House  version  of  the  amendment. 
I  really  don't  think  any  of  them  are  too  consequential  or  substantial, 
but  I  do  have  some  thoughts  on  them,  and  perhaps  it  may  open  up 
the  subject  so  we  can  discuss  it  a  little  bit. 

First,  with  reference  to  the  authorization,  I  think  the  House  version 
provides  that  only  the  full-time  magistrates  would  be  allowed  to  ex- 
ercise civil  trial  jurisdiction. 

We  have  a  part-time  magistrate  and  part-time  bankriiptcy  judge. 
The  House  version,  of  course,  would  eliminate  that  magistrate  from 
trying  civil  cases.  I  certainly  agree,  you  should  watch  conflicts  of  in- 
terest, and  I  do  feel  that  magistrates — part-time  magistrates — should 
not  be  trying  cases  if  they  are  practicing  law  besides  being  a 
magistrate. 

However,  I  see  no  reason  why  it  would  not  be  advisable  to  have 
part-time  magistrates  trying  cases  if  they  are  not  involved  in  the 
practice  of  law.  That  was  the  one  thing. 

The  second  thing  was  the  blind  consent  provision.  I  term  it  "blind 
consent"  because  the  House  version  specifically  provides  that  it  is  the 
clerk  of  the  court  who  is  to  make  inquiry  of  the  attorneys  to  whether 
or  not  a  particular  matter  can  be  tried  before  a  magistrate.  The  court  is 
not  to  be  aware  of  the  response  of  a  particular  attoney  as  far  as  in- 
dicating a  willingness  to  try  the  matter  before  the  magistrate. 

The  Senate  version  merely  provides  that  there  should  be  no  coercion 
in  obtaining  the  consent  of  the  parties. 

I  again  look  to  our  own  district.  '\^^ien  I  testified  here  previously 
there  was  some  inquiry  about  the  coercion  problem,  and  I  didn't  really 
appreciate  that  that  might  be  a  problem.  As  a  result  of  that  inquiry 
we  now  have  the  clerk,  at  the  time  that  the  complaint  is  filed,  deliver 
to  counsel  for  the  plaintiff  a  schedule  of  discovery  and  also  an  indica- 
tion as  to  whether  or  not  the  case  can  or  cannot  be  tried  before  a 
magistrate. 

At  the  time  that  the  matters  are  delivered  to  the  marshal  for  service, 
that  same  information  is  conveyed  to  defense  counsel.  So  we  do  start 
out  in  that  light.  However,  we  have  found  from  our  own  experience 
that  it's  probably  premature  at  that  state  for  either  an  attorney  or 
litigant  to  make  that  determination. 

So,  at  the  initial  conference  before  the  magistrates,  the  magistrates 
ask  whether  or  not  it  is  a  case  that  can  or  cannot  be  tried  before  a 
magistrate. 

So  3^ou  see,  if  you  limit  it  to  the  clerk's  inquiry  alone,  I  think  you 
are  creating  some  problems  that  you  do  not  intend  to  create. 

We  do  not  as  judges  make  any  inquiry.  However,  I  can  see  in  some 
situation  where  it  may  be  necessary. 

We  presently  work  on  a  modified  individual  master  calendar.  It 
would  be  impossible  for  the  clerk  and  the  Chief  Judge  of  our  district  to 
determine  what  the  calendar  is  going  to  be  if  the  clerk  is  sworn  to  se- 
crecy as  to  whether  or  not  the  case  can  or  cannot  be  tried  before  a 
magistrate. 
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With  respect  to  the  selection  provision,  I  know  that  the  House  pro- 
vides specifically  that  there  be  a  minimum  5  years  bar  membership 
requirement. 

I  really  don't  have  any  fault  to  find  with  that.  I  think  that  experi- 
ence is  an  essential,  and  I  think  there  should  be  a  requirement  as  far 
as  bar  membership  and  experience  are  concerned. 

I  do  have  a  question  as  to  whether  those  particular  qualifications 
should  be  set  out  in  the  statute,  I  do  know,  havino;  been  a  member  of 
the  Magistrate  Committee,  that  there  have  been  adopted  giiidelines 
for  the  selection  of  magistrates  which  have  been  approved  by  the 
Judicial  Conference  of  the  United  States.  I  think  actually  they  take 
care  of  the  requirements  contained  in  this  bill. 

We  have  had  some  experience  there.  I  think  the  reason  I  have  a  little 
hesitancy  about  putting  it  into  the  statute  is  that  we  just  recently  went 
through  a  reappointment  of  one  of  our  existing  magistrates.  We  did 
folloAV  a  combination  of  the  requirements  set  out  in  the  former  House 
bill  and  the  guidelines  established  by  the  Judicial  Conference.  It 
worked  very  well  for  us.  There  was  no  problem.  We  only  have  three 
judges  on  our  board,  and  we  did  not  have  any  difficulty  in  selecting  the 
members  of  the  nominating  commission. 

However,  it  wasn't  too  long  after  that  that  Judge  Metzner  called  me 
from  the  southern  district  of  New  York.  They  have  27  judges,  and  it 
does  create  a  problem  for  them.  I  think  if  anyone  is  experienced  with 
judges,  they  will  realize  how  independent  they  become.  It  is  very  diffi- 
cult to  get  27  judges  to  agree  on  who  the  membership  of  the  nominat- 
ing commission  is  going  to  be,  let  alone  who  the  new  magistrate  is  going 
to  be.  So  I  do  feel  that  flexibility  is  required  as  far  as  that  process  is 
concerned.  I  would  hate  to  have  ourselves  tied  to  a  specific  process  con- 
tained in  the  statute  and  then  have  to  come  back  in  a  short  period  of 
time  and  say,  "Well,  we  feel  that  this  is  not  workable  for  us."  So  I  do 
favor  the  delegation  of  that  responsibility  to  the  Judicial  Conference. 

I  think  the  Judicial  Conference  has  attempted  to  assume  that  re- 
sponsibility in  adopting  guidelines  for  selection  of  magistrates.  I  think 
they  meet  ail  of  the  requirements  which  are  set  forth  in  the  House 
version  of  the  amendment,  or  perhaps  a  little  more  strict  than  tliat. 

I  did  find  about  nine  differences  between  the  House  and  Senate  ver- 
sions. There  are  only  about  five  differences  that  bother  me.  The  others 
have  to  do  with  the  juvenile  delinquency  law  and  the  misdemeanor- 
type  cases. 

The  Senate  bill  does  give  the  maofistrates  authority  to  handle  those 
matters.  I  think  it's  a  desirable  thing.  In  effect,  misdemeanor-type 
cases  follow  the  sam.e  procedure,  whether  they  are  juvenile  or  otherwise. 

I  think  that  pretty  well  concludes  the  reports  that  I  have.  I  think 
many  of  the  matters  are  in  the  statement.  I  hesitated  to  take  up  the 
time  of  the  subcommittee  by  reading  the  statement.  I  would  welcome — 
not  only  welcome  but  would  solicit — anv  ouestions  you  may  have  be- 
cause I  am  very  interested  in  this  legislation.  I  think  it's  a  very  im- 
portant bit  of  legislation.  I  think  that  the  citizens  of  our  country  are 
entitled  to  haA^e  an  efficient  judicial  process,  and  I  think  this  is  one  step 
in  that  direction. 

Mr.  IvARTENMErRR.  Thank  you.  Judge  Skopil.  for  vour  informative 
analvsis,  particularly  of  the  two  magistrates'  bills.  That  has  been  very 
helpful.  Are  you  aware  of  anv  particular,  any  serious,  constitutional 
objection  to  either  bill  ?  We  did  have  a  minority  report  filed  which  in 
a  sentence  suggested  that  the  Constitution  forbids  the  delegation  of 
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article  III  judicial  power  to  persons  who  are  not  life  tenured  judges 
of  article  III  created  courts.  The  minority  reports  conclusion  was 
that  this  bill,  which  has  magistrates  exercising  certain  powers,  is  there- 
fore unconstitutionaL  T-  4.1  ■    ^    i.^     ^-   c-n.n^« 

Judge  Skopil.  I  know  that  has  been  a  concern.  I  think  that  same 
question  was  at  least  discussed  at  the  last  heariiig-.  I  think  since  this 
time  or  maybe  even  prior  to  that  time  the  Justice  Department  has  done 
a  great  deal  of  research  and  has  presented  a  very  worthwhile  paper  m 
that  reo-ard.  See  Appendix.  The  constitutionality  has  never  bothered 
me.  I  think  the  case  decisions,  at  least  up  until  now,  would  indicate 
that  it  has  not  been  that  great  a  concern  to  the  courts.  I  thmk  they  are 
concerned  aJbout  the  statutory  authority  given  to  the  magistrates,  but 
I  don't  think  I  have  seen  any  cases  where  they  said  this  was  an  un- 
constitutional delegation  of  judicial  power.  If  we  had  done  that,  we 
did  that  lons"  ago  because  as  I  reca:ll  back  in  1894  we  established  the 
U.S.  Commi'ssioner  for  Yellowstone  Park  to  try  petty  offenses.  So 
that  has  not  given  me  anv  concern.  _  •    v     .   j 

I  think  the  DeCosta  case,  which  was  the  first  circuit  case,  indicated 
there  was  no  problem  constitutionally.  I  think  they  did  question  the 
authority  of  an  appeal  to  be  based  upon  a  final  order  signed  by  a  magis- 
trate. Your  amendments  will  clarify  that  very  thing,  and  I  thmk  that 
is  one  reason  why  we  are  so  interested  in  it.  If  we  do  have  a  constitu- 
tional problem— and  I  guess  I  can't  see  it— we  every  day  inform  de- 
fendants in  criminal  cases  of  their  constitutional  rights.  Tliey  have  a 
rio-ht  to  waive  them.  And  I  can  reallv  see  no  constitutional  problem.  I 
realize  that  is  a  question  that  has  been  raised.  I  think  there  is  a  recent 
case  out  of  the  first  circuit  which  perhaps  may  have  given  us  some  con- 
cern, but  I  don't  believe  that  case  actually  involves  a  constitutional 
question.  It  appears  again  to  me  that  that  case  is  determined  upon  the 
fact  that  the  appeal  was  based  upon  a  final  order  entered  by  a  magis- 
trate rather  than  a  district  judge.  So  that  does  not  give  me  all  that 
much  concern. 

INIr.  Kastenmeier.  I  would  like  to  yield  first  to  the  gentleman  from 

Michigan. 

INIr.  Sawyer.  I  have  nothing,  thank  you. 

Mr.  Kastenmeier.  And  I  yield  to  the  gentleman  from  California, 

Mr.  Matstjt.  No  questions. 

Mr.  Ivastenmeter.  If  not,  I  wish  to 

Mr.  Sawyer.  May  I  address  a  question  to  Judge  Hunter  ? 

Mr.  Kastenmeier.  You  certainly  may. 

Mr.  Sawyer.  I  recoffnize  the  validity  of  some  of  the  responses.  I 
think  there  is  some  validity  to  the  point  of  my  concern  about  this  aboli- 
tion of  diversity  and  my  concern  does  not  stem  from  the  historical 
basis  of  one  State  resident  vis-a-vis  another  State.  It's  more  a  very 
small  county  situation  vis-a-vis  somebody  from  either  another  State 
or  another  area,  or  maybe  even  somebody  in  the  county.  What  would 
be  the  practicality  of  the  availability  of  filing  a  petition  in  the  Fed- 
eral court,  as  vou  might  in  a  State  coiirt,  all e.^ring  bias,  wliere  you  can't 
get  a  fair  trial.  You'  are  giving  the  Federal  judge  the  right  to  decide 
whether  justice  would  require,  regardless  of  diversity,  removal  of  the 
case  to  the  Federal  court.  I  was  thinking  of  this  after  I  listened  to  some 
of  your  answers.  Is  there  any  practicality  to  that  or  are  there  insur- 
mountable problems  ? 

Judge  Hunter.  I  appreciate  the  problems  you  have  expressed  be- 
cause admittedly  there  are  these  little  pockets  around  the  United  States 
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where  there  is  some  kind  of  prejudice,  not  prejudice  based  on  the  differ- 
ences of  State  citizenship,  and,  obviously,  each  of  those  is  somewhat  of 
an  ad  hoc  situation,  each  has  to  be  examined  on  its  own  peculiar  facts 
because  they  are  local  problems,  and  as  I  said  earlier,  I  don't  think 
those  little  pockets  should  control  the  much  larger  question  of  where 
litigation  should  be  placed  nationwide  and  I  don't  want  to  in  answer 
to  your  question  say  anything  that  makes  you  think  I  am  speaking  for 
the  Judicial  Conference  on  this  subject,  but  on  a  personal  basis  I  am 
afraid  that  you  have  come  to  the  bottom  line,  that  it  would  be  difficult 
to  get  a  rule  that  would  apply  nationwide  to  solve  the  problems  of 
these  little  pockets  around  the  Nation  where  prejudice  exists  for  the 
simple  reason  that  this  would  put  the  Federal  courts  back  into  the 
business  of  having  to  hear  those  motions  and  to  determine  whether 
there  was  some  sort  of  discrimination  existing  or  some  form  of  preju- 
dice existing  in  order  to  determine  whether  that  particular  Federal 
court  had  jurisdiction  of  that  particular  matter  and  I  fear  that  this 
would  cause  far  more  problems  than  it  would  cure ;  it  would  take  an 
inordinate  amount  of  time  to  do  it  that  way. 

I  think  the  answer  has  to  be  that  you  have  to  do  it  on  an  ad  hoc  basis 
locally — you  have  to  clear  up  your  own  problems,  locally,  with  a  local 
answer.  That  is  my  offhand  reaction,  and  if  I  can  take  advantage  of 
this  situation  to  bring  in  another  answer,  I  notice  that  this  past  year, 
the  increase  in  Federal  civil  filings  was  a  6.8  increase  over  the  year 
before,  and  I  think  if  you  look  at  your  statistics  that  has  been  some- 
where in  the  ballpark  of  the  increase  each  year,  so  if  we  don't  get 
Federal  judges  and  get  our  backlogs  knocked  down  to  zero,  3i/^  years, 
you  will  multiply  out  3i/>  by  6.8,  and  you  will  see  that  it  exceeds  24 
percent,  in  other  words  by  314  years  from  now  the  increase  in  the 
Federal  caseload  will  exceed  the  number  of  cases  that  would  leave  the 
system  of  diversity  jurisdiction  is  totally  abolished. 

But  back  to  your  other  question,  no,  sir,  I  just  think  it's  a  local  prob- 
lem, and  that  means  local  remedies  and  I  don't  think  you  can  solve  the 
problem  by  broad  national  Federal  rule. 

Mr.  Sawyer.  Thank  you. 

Mr.  Kastenmeier.  I  have  just  one  other  question  for  both  of  you  in 
terms  of  the  legislation  that  you  have  endorsed  today.  Notwithstanding 
the  fact  that  you  both  continue  to  base  part  of  your  argument  on  the 
court  congestion  theory,  if  that  were  not  a  factor  at  all,  would  not  each 
of  these  pieces  of  legislation  nonetheless  be  desirable  for  other 
reasons — for  the  purpose  of  flexibility  in  the  Federal  system  as  con- 
cerns magistrates  and  for  a  number  of  other  reasons  as  concerns  aboli- 
tion of  diversity  jursidiction.  Let's  assume  for  purposes  of  argument 
that  we  have  all  the  Federal  judges  in  the  world  to  handle  existing 
caseloads. 

Judge  Skopil.  Responding  as  far  as  magistrates'  amendments  are 
concerned,  I  think  the  initial  judgment  that  we  have  all  the  Federal 
judges  we  need,  is  a  mistake.  And  I  realize  that  is  not  the  point  you  are 
making.  "VYe  have  been  operating  with  a  five-judge — we  are  going  be- 
hind even  in  this  stage,  I  believe  regardless  of  whether  you  are  going 
to  have  117  more  district  judges,  35  more  circuit  judges,  I  think  we  are 
obligated,  and  I  think  particularly  we  or  members  of  the  legal  pro- 
fession, whether  it  be  you  as  an  attorney  and  part  of  the  legislative 
branch  or  myself  as  an  attorney  and  having  the  responsibilities  of  the 
judge,  or  the  legal  profession  generally,  I  think  the  citizens  of  our 
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country  have  entrusted  their  legal  system  to  us;  I  think  we  have  a  re- 
sponsibility in  terms  of  seeing  that  they  receive  consideration  of  their 
matters  promptly,  that  disposition  be  made  promptly.  I  think  the 
Magistrates  Act  and  the  amendments  to  it  are  an  absolute  necessity, 
not  only  that  the  system  requires  it  but  it  further  demands  it. 

[Judge  Hunter  did  not  understand  that  this  question  was  directed 
at  both  witnesses,  and  later  submitted  the  following  written  response.] 

Mr.  Chairman,  assuming  with  difficulty  the  nearly  incredible  hypothetical  that 
there  is  no  case  load  congestion  in  the  Federal  courts,  nor  any  need  for  additional 
judges  in  the  foreseeable  future  to  keep  the  Federal  dockets  current,  there  are 
still  several  fundamental  reasons  why  diversity  jurisdiction  should  be  abohshed. 
I  will  quicklv  mention  three  of  them. 

Fi  rst,  is  the  need  to  honor  the  concept  of  federalism  which  is  premised  on  the 
State  courts  ))eing  allowed  to  do  those  things  which  are  State  matters  involving 
purely  State  law  and  to  leave  it  to  the  Federal  courts  to  handle  Federal  matters. 
To  do  otherwise  in  modern  times  results  in  a  needless  and  unjustifiable  interfer- 
ence with  the  sovereignty  concept  of  our  States.  The  only  premise  for  such  inter- 
ference is  that  the  State  tribunals  cannot  be  trusted  to  render  justice  in  situations 
where  by  happenchance  either  the  plaintiff  or  the  defendant  is  from  a  different 
State,  and  the  amount  claimed  exceeds  $10,000.  In  effect,  those  advocating  that 
diversitv  continue  to  be  a  ba.sis  for  Federal  jurisdiction  are  saying,  "You,  Mr. 
State  Court,  are  not  established  on  a  sufficiently  good  footing  with  a  sufficient 
ethical  basis  to  adjudicate  justly  State  litigation  that  arises  between  citizens 
of  different  States  including  artificial  citizens,  even  though  you  are  the  only  re- 
sort to  a  much  larger  volume  of  the  very  same  kind  of  litigation  where  diversity 
is  nonexistent  or  not  claimed." 

Second,  by  continuing  diversity  jurisdiction  you  are  providing  a  realistic  dis- 
enchantment to  the  States  to  reform  purely  local  problems,  including  diversity,  if 
indeed  any  local  problems  are  based  on  diversity  situations.  By  permitting  resort 
to  the  Federal  courts  to  avoid  local  problems,  you  are  permitting  the  local  problem 
to  be  swept  under  the  rug  and  thereby  making  it  unnecessary  for  the  local  bar 
and  public  to  address  the  problem  and  solve  it.  This  prolongs  the  existence  of  the 
local  problem  that  should  and  can  be  quickly  cured  by  appropriate  local  action, 
and  results  in  a  continued   and  unecessary  debasement  of  the  State  court  system. 

Third,  to  continue  diversity  jurisdiction  forces  Federal  judges  in  a  wasteful 
manner  to  "guess"  and  to  "speculate"  as  to  what  the  State  law  is  or  may  be, 
resulting  in  Federal  judges  guessing  wrong  and  further  resulting  in  public  con- 
fusion a"s  to  what  the  State  law  is.  The  exercise  of  diversity  jurisdiction  defers 
an  authoritative  decision  by  a  state  court  as  to  what  the  applicable  state  law  is 
until  the  state  court  at  some  unknown  later  time  has  the  opportunity  to  decide 
the  question.  This  deters  the  natural  development  of  state  law  and  results  in  con- 
fusion in  the  marketplace.  It  is  counterproductive  to  the  improvement  of  our 
state  court  systems. 

Mr.  Chairman,  I  .simply  state  these  three  reasons  with  the  note  that  other 
sound  reasons  for  abolition  of  diA-ersity  are  contained  elsewhere  in  this  testimony 
and  that  of  others  who  have  appeared  before  you. 

Mr.  Kastenmeier.  Thank  you.  Well,  in  any  event,  on  behalf  of  the 
committee  we  thank  you  both  for  your  appearance  this  morning.  Time 
is  drawing  late,  but  I  do  want  to  call  the  next  witnesses  up  and  we 
note  their  patience.  Our  next  panel  of  witnesses  represents  the  Amer- 
ican Bar  Association.  We  are  honored  this  morning  to  have  the  pres- 
ence of  John  C.  Shepherd,  chairman  of  the  association's  house  of 
delegates,  and  a  practicing  lawyer  from  Missouri.  With  Mr.  Shepherd 
is  Edward  W.  Mullinix,,  a  member  of  the  council  of  the  litigation  sec- 
tion and  a  practicing  lawyer  from  Philadelphia,  They  will  both  testify 
on  diversity  jurisdiction;  also  on  the  panel  with  them  is  Magistrate 
Lawrence  S.  ]\Iargolis  who  testified  before  us  during  the  95th  Congress. 
He  is  the  immediate  past  chairman  of  the  ABA  National  Conference 
of  Special  Court  Judges,  and  is  now  vice  chairman  of  the  Judicial 
Administration  Division  of  the  ABA.  In  addition  t-o  all  this, 
Mr.  Margolis  is  a  magistrate  in  the  District  Court  for  the  District  of 
Columbia.  I  cordially  welcome  all  three. 

Mr.  Mullinix,  would  you  like  to  proceed  ? 
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TESTIMONY  OF  EDWAUD  W.  MTJILINIX,  AND  JOHN  C.  SHEPHERD 
FOR  THE  AMERICAN  BAR  ASSOCIATION 

Mr.  MuLUNix.  Mr.  Chairman,  Congressman  Sawyer,  I  am  Edward 
Mullinix  of  Philadelphia  and  a  member  of  the  council  of  the  section 
of  litigation  of  the  American  Bar  Association.  With  me  is  John  C. 
Shepherd  of  St.  Louis,  chairman  of  the  House  of  Delegates  of  the 
association.  We  have  each  been  practicing  law,  specializing  in  litiga- 
tion, for  about  30  years. 

By  designation  of  the  president  of  the  ABA,  we  appear  before  you 
to  express  the  opposition  of  the  association  to  the  enactment  of  H.R. 
2202  or  any  other  legislation  that  would  abolish  or  curtail  the  diversity 
jurisdiction  of  the  Federal  courts. 

We  believe  that  diversity  jurisdiction  has  served  the  ends  of  justice 
well,  it  has  done  so  for  nearly  200  years  and  the  Congress  should  not 
alter  that  jurisdiction  in  the  absence  of  a  compelling  showing  of  need 
/or  change.  We  do  not  believe  the  proponents  of  change  have  made  a 
sufficient  showing. 

The  proponents  argue  that  the  Federal  courts  are  overburdened  and 
that  abolishing  diversity  jurisdiction  would,  of  course,  reduce  their 
caseloads.  We  do  not  believe  that  the  cure  for  any  overburdened  justice 
system  is  to  limit  the  public's  access  to  the  system  by  reducing  the  scope 
of  its  jurisdiction  when  that  jurisdiction  is  serving  a  useful  purpose  in 
our  society.  The  most  obvious  solution  I  suggest  is  to  increase  the 
capacity  of  the  system,  as  the  95th  Congress  did,  with  our  support,  in 
authorizing  additional  court  of  appeals  and  district  court  judgeships. 
Another  possibility  is  to  improve  the  efficiency  of  the  system.  An  effort 
in  this  direction  is  the  current  experimentation  with  compulsory  arbi- 
tration for  certain  kinds  of  cases  in  the  Federal  district  courts._  An- 
other is  the  magistrates  legislation,  also  before  this  subcommittee, 
which  we  support  and  which  would  have  been  enacted  in  the  95th 
Congress  if  the  House  of  Representatives  has  not  attempted  to  tie  it 
together  with  abolition  of  diversity  jurisdiction. 

We  believe  that  the  argument  that  diversity  cases  should  be  shifted 
from  the  Federal  courts,^which  are  overburdened,  to  the  State  courts, 
which  can  easily  absorb  them  because  of  the  State  systems'  collective 
larger  capacity,  is  an  inaccurate  oversimplification.  Some  Federal  dis- 
trict courts  are  not  overburdened  at  all.  Some  State  courts  are  so  over- 
burdened that  it  takes  years  to  get  a  case  to  trial. 

We  do  not  accept  the  contention  that  diversity  jurisdiction  has  out- 
lived its  usefulness  because  there  is  no  longer  any  significant  prejudice 
in  State  courts  against  out-of-State  litigants.  There  is  local  prejudice. 
Nearly  every  lawyer  who  has  significant  trial  experience  has  encount- 
ered local  prejudice,  not  just  in  State  courts  but  sometimes  in  Federal 
courts  as  well.  I  suggest  that  there  is  no  way  to  stamp  out  prejudice, 
but  the  availability  o^f  the  Federal  forum  for  some  cases  gives  litigants 
a  choice  that  can  sometimes  be  used  to  avoid  or  minimize  prejudice  in 
those  cases  where  it  is  most  likely  to  occur. 

Some  people  have  advocated  curtailing  diversity  jurisdiction  hj 
legislation  that  would  deny  a  plaintiff  access  to  any  Federal  district 
court  in  the  State  of  which  he  is  a  citizen.  They  argue  that  a  plaintiff 
suing  in  his  own  State  cannot  be  said  to  need  a  Federal  court  for  the 
purpose  of  avoiding  local  prejudice,  so  there  is  no  reason  for  diversity 
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jurisdiction  in  that  situation.  But  the  avoidance-of-prejudice  factor  is 
by  no  means  the  only  justification  for  diversity  jurisdiction,  as  we 
shall  discuss  in  a  few  minutes.  Furthermore,  this  kind  of  change  would 
have  some  highly  imdesirable  consequences. 

Its  practical  effect  would  be  to  deprive  the  injured  individual  who 
has  a  claim  against  a  national  corporation,  incorporated  and  having 
its  principal  place  of  business  in  another  State,  of  access  to  the  Fed- 
eral court  in  his  home  State  even  though  he  may  prefer  that  court 
because  he  can  get  his  case  to  trial  there  in  6  months  or  a  year  rather 
than  the  5  years  it  will  take  in  his  State  court.  His  alternative,  if  he  can 
afford  it,  would  be  to  start  his  suit  in  a  Federal  court  in  another  State. 
Some  litigants  would  be  able  to  do  that.  In  those  cases  the  only  accom- 
plishment will  have  been  to  increase  the  cost  of  litigation.  That  is 
something  we  deplore.  Therefore,  Mr.  Chairman,  the  American  Bar 
Association  opposes  the  enactment  of  any  legislation  that  would  elim- 
inate the  right  of  a  resident  plaintiff  to  bring  a  diversity  action. 

Next,  we  do  not  agree  with  the  contention  that  State  courts,  rather 
than  Federal,  should  be  deciding  questions  of  State  law.  The  plausi- 
bility of  that  contention,  I  submit,  is  only  superficial.  There  are  ac- 
tually- many  benefits  inherent  in  our  present  system  of  Federal  courts 
as  working  partners  with  the  State  courts  in  the  enforcement  of  rights 
arising  under  State  law,  just  as  the  State  courts  are  working  partners 
with  the  Federal  courts  in  the  enforcement  of  many  rights  arising 
under  Federal  law.  The  coordinate  jurisdictions  of  the  State  and  Fed- 
eral courts  have  permitted  the  migration  of  ideas  between  the  two 
s;rstems.  Each  has  learned  from  the  other. 

This  interaction  has  contributed  materially  to  constant  improvement 
in  civil  and  criminal  procedural  rules,  rules  of  evidence,  and  court 
administration  techniques.  We  would  ine\'itably  impede  this  useful 
process  if  we  were  to  isolate  the  Federal  courts  from  the  State  courts 
in  terms  of  the  kinds  of  cases  each  can  hear.  Without  diversity  cases, 
many  lawyers  who  now  practice  in  both  Federa^l  and  State  courts  would 
have  much  less  occasion  to  be  in  l^oth,  and  the  flow  of  ideas  in  each 
direction  would  materially  diminish. 

I  have  to  disagree  with  Judge  Hunter's  view  because  I  feel  there 
would  also  be  a  reduction  in  tlie  relative  numbers  of  lawyers  practicing 
in  the  Federal  courts.  If  Federal  courts  were  limited  to  cases  arising 
under  Federal  laws,  the  lawyers  trying  cases  in  the  Federal  courts 
would  tend  to  be  limited  to  specialists — in  such  fields  as  antitrust, 
securities,  and  Federal  employers'  liability.  We  would  no  longer  have 
lawyers  trying  negligence  and  commercial  cases  in  both  State  and 
Federal  courts,  and  to  that  extent  we  would  reduce  the  number  of 
lawyers  familiar  with  practice  in  any  particular  Federal  court.  This, 
I  submit,  would  have  the  undesirable  consequences  of  limiting  the 
public's  choice  of  lawyers  and  increasing  the  cost  of  legal  service  to 
the  public. 

There  is  another  serious  disadvantage  that  would  result  from  either 
abolishing  or  curtailing  diversity  jurisdiction.  We  would  lose  the  ma- 
chinery now  available,  under  section  1407  of  the  Judicial  Code,  for  pre- 
trial consolidation  in  one  district  of  multidistrict  litigation  involving 
such  things  as  mass-disaster — airline  cra-^hes  and  the  like — when 
diversity  is  the  only  basis  for  Federal  jurisdiction. 
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The  legal  profession  is  almost  unanimous  in  opposing  the  abolition' 
of  diversity  jurisdiction.  Last  year  the  American  Bar  Association 
solicited  the  views  of  State  bar  associations  on  this  issue;  31  State  bar 
associations  responded.  One  took  no  position ;  30  opposed  abolition.  Of 
the  30,  1  supported  curtailment. 

Opposition  is  not  limited  to  the  organized  bar.  I  was  talking  just 
yesterday  with  a  Federal  district  judge  in  Philadelphia  who  said  that 
I  could  repeat  to  this  subcommittee  his  statement  to  me,  which  was  to 
the  effect  that  the  elimination  of  the  diversity  jurisdicion  of  Federal 
district  courts  would  be  a  disaster.  There  are  other  Federal  district 
judges  of  the  same  view.  I  was  told  not  long  ago  by  a  district  judge  in 
Maryland  that  the  district  judges  in  the  fourth  circuit  are  about  evenly 
divided  on  the  issue,  so  there  is  a  substantial  group  of  Federal  judges 
who,  with  all  due  respect  to  Judge  Hunter's  opinion,  disagree  with  it. 

Turning  to  the  academic  world.  Professor  Moore,  the  dean  of  au- 
thorities in  the  United  States  on  Federal  courts,  procedure  and  juris- 
diction, has  long  opposed  suggestions  for  the  abolition  of  diversity 
jurisdiction.  He  has  written  on  the  subject  in  his  widely  respected 
treatise : 

The  Constittition  envisages  a  working  partnership  between  the  State  and 
Federal  courts  under  which  each  forum  may  enforce  the  law  of  the  othor 
sovereign  whenever  it  is  deemed  appropriate.  *  *  *  The  whittling  away  or  sur- 
render of  diversity  .iurisdiction.  or  of  any  other  part  of  the  Federal  jurisdiction 
which  serves  a  legitimate  function  under  the  Constitution,  only  wealiens  the 
federal  system  under  which  we  have  long  prospered  and,  with  fair  success,  have 
done  justice  between  disputants. 

Another  great  academic  authority  is  from  Congressman  Sawyer's 
State,  a  member  of  the  faculty  of  the  jNIichigan  Law  School,  John 
Reed,  who  serves  with  Mr.  Shepherd  and  me  on  the  council  of  the 
section  of  litigation  of  the  American  Bar  Association,  fully  supports 
our  views  and  as  a  matter  of  fact  was  good  enough  to  review  the  state- 
ment that  we  are  submitting  this  morning.  He  gave  it  his  approval. 

Mr,  Kastenmeier.  "Who  is  that  ? 

Mr.  MuLLixix.  Prof.  John  Eeed  of  the  University  of  ^lichigan  Law 
School,  who  is  one  of  tlie  country's  outstanding  authorities  in  the 
practice  and  procedure  field. 

In  conclusion,  let  me  say  that  the  present  system  of  coordinate 
Federal  and  State  jurisdictions  has  been  an  important  part  of  our 
federalism  that  we  should  not  lightly  abandon.  No  one  has  yet  come 
forAvard  even  to  assert,  much  less  demonstrate,  that  diversity  jurisdic- 
tion, which  had  its  genesis  in  the  Constitution  and  has  been  with  us 
since  the  first  Judiciary  Act  in  1789,  has  ever  resulted  in  any  injustice 
to  any  litigant.  For  the  reasons  we  have  discussed,  we  are  concerned 
that  abolishing  that  jurisdiction  would  have  a  serious  adverse  effect 
on  tlie  administration  of  justice  in  the  United  States. 

Mr.  Chairman,  this  completes  our  formal  statement.  Mr.  Shepherd 
and  I  will  l)e  pleased  to  respond  to  any  questions  vou  mav  have. 

[The  statement  of  EdAvard  AV.  Mullinix  and  John'C.  Shepherd 
follows :] 

Statement  of  Edward  W.  Mullinix  and  John  C.  Shepherd  for  American  Bab 

Association 

Mr.  Chairman  and  members  of  the  subcommittee.  I  am  Edward  TV.  Mullinix 
of  Philadelphia,  and  a  member  of  the  Council  of  the  Litigation  Section  of  the 
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American  Bar  Association.  With  me  is  John  C.  Shepherd  of  St.  Louis.  Chairman 
of  the  Association's  House  of  Delegates.  Each  of  us  has  been  practicing  law, 
specializing  in  litigation  for  about  30  years. 

By  designation  of  the  President  of  the  ABA,  we  appear  before  you  to  voice  the 
opposition  of  the  Association  to  the  enactment  of  H.R.  2202  or  any  other  legisla- 
tion which  would  abolish  the  diversity  jurisdiction  of  the  federal  courts. 

Diversity  jurisdiction  has  served  the  ends  of  justice  well  for  nearly  200  years 
and  the  Congress  should  not  alter  that  jurisdiction  in  the  absence  of  a  com- 
pelling showing  of  need  for  change.  We  do  not  believe  the  proponents  of  change 
ha\e  made  a  suftiLient  showing. 

The  proponents  argue  that  the  federal  courts  are  overburdened  and  that  abolish- 
ing diversity  jurisdiction  would,  of  course,  reduce  their  caseloads.  We  do  not 
believe  that  the  cure  for  any  overburdened  justice  system  is  to  limit  the  public's 
access  to  the  system  by  reducing  the  scope  of  its  jurisdiction  when  that  jurisdic- 
tion is  serving  a  useful  purpose  in  our  society.  The  most  obvious  solution  is  to 
increase  the  capacity  of  the  system  as  the  95th  Congress  did,  with  our  support,  in 
authorizing  additional  court  of  appeals  and  district  court  judgeships  (Act  of  Oct. 
20.  1^78,  Pub.  L.  No.  95-486.  92  Stat.  1629).  Another  possibility  is  to  improve  the 
efficiency  of  the  system.  An  effort  in  this  direction  is  the  current  experimentation 
with  compulsory  arbitration  for  certain  kinds  of  cases  in  the  federal  district 
courts.  Another  is  the  magistrates  lev,islation.  wiiich  we  support  and  which  would 
have  been  enacted  in  the  95th  C: ingress  (  S.  1613)  if  the  House  of  Representatives 
had  not  attenuitv^d  to  tie  it  together  with  abolition  of  diversity  jurisdiction. 

The  argument  that  diversity  cases  should  be  shifted  from  ithe  federal  courts 
which  are  overburdened,  to  state  courts  which  can  easily  absorb  them  because  of 
the  state  systems'  collective  larger  capacity,  is  an  inaccurate  over-simplification. 
Some  fedei'al  district  courts  are  not  overburdened  at  all.  Some  state  courts  are 
so  overburdened  that  it  takes  years  to  get  a  case  to  trial. 

We  do  not  accept  the  contention  that  diversity  jurisdiction  has  outlived  its 
usefulness  because  there  is  no  longer  any  significant  prejudice  in  state  courts 
against  out-of-state  litigants.  There  is  local  prejudice.  Nearly  every  lawyer  who 
has  significant  trial  experience  has  encountered  local  prejudice,  not  just  in  state 
-courts  but  sometimes  in  federal  courts  as  well.  There  is  no  way  to  stamp  out 
prejudice,  but  the  availability  of  the  federal  forum  for  some  cases  gives  litigants 
a  choice  that  can  sometimes  be  used  to  avoid  or  minimize  prejudice  in  those  cases 
where  it  is  most  likely  to  occur. 

Some  people  have  advocated  curtailing  diversity  jurisdiction  by  legislation  that 
would  deny  a  plaintiff  access  to  any  federal  district  court  in  the  state  of  which 
he  is  a  citizen.  They  argue  that  a  plaintiff  suing  in  his  own  state  cannot  he  said 
to  need  a  federal  court  for  the  purpose  of  avoiding  local  prejudice,  so  there  is 
no  reason  for  diversity  jurisdiction.  But  the  avoidance-of-prejudice  factor  is  by 
no  means  the  only  justification  for  diversity  jurisdiction,  as  we  shall  discuss  in 
a  few  minutes.  Furthermore,  this  kind  of  change  would  have  some  highly  undesir- 
able consequences.  Its  practical  effect  would  be  to  deprive  the  injured  individual 
who  has  a  claim  against  a  national  corporation  (incorporated  and  having  its 
principal  place  of  business  in  another  state)  of  access  to  the  federal  court  in  his 
home  state  even  though  he  may  prefer  that  court  because  he  can  get  his  case 
to  trial  there  in  six  months  or  a  year  rather  than  the  five  years  it  will  take  in 
his  state  court.  His  alternative,  if  he  can  afford  it.  would  be  to  start  his  suit  in 
a  federal  court  in  another  state.  Some  litigants  would  be  able  to  do  that.  In  those 
cases  the  only  accomplishment  will  have  been  to  increase  the  cost  of  litigation. 
That  is  something  we  deplore.  Therefore,  the  American  Bar  Association  opposes 
the  enactment  of  any  legislation  that  would  eliminate  the  right  of  a  resident 
plaintiff  to  bring  a  diversity  action. 

We  do  not  aeree  with  the  contention  that  state  courts,  rather  than  federal, 
should  be  deciding  questions  of  state  law.  The  plausibility  of  that  contention  is 
only  superficial.  There  are  actually  many  benefits  inherent  in  our  present  system 
of  federal  courts  as  working  partners  with  the  state  courts  in  the  enforcement 
of  rights  arising  under  state  law  just  as  the  state  courts  are  working  partners 
with  the  federal  courts  in  the  enforcement  of  many  rights  arising  under  federal 
law.  The  coordinate  jurisdictions  of  the  state  and  federal  courts  have  permittpd 
the  mieration  of  ideas  between  the  two  systems.  Each  has  learned  from  the 
othpr.  This  interaction  has  contributed  materially  to  constant  improvement  in 
civil  and  criminal  procedural  rules,  rules  of  evidence  and  court-administration 
techninues.  We  would  inevitably  impede  this  useful  process  if  we  isolate  the 
fp(leral  courts  from  the  state  courts  in  terms  of  the  kinds  of  cases  each  can  hear, 
vitbout  diversity  cases  many  lawyers  who  now  practice  in  both  federal  and  state 
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courts  would  have  much  less  occasion  to  be  in  both,  and  the  flow  of  ideas  in  each- 
direction  would  materially  diminish. 

There  would  also  be  a  reduction  in  the  relative  number  of  lawyers  practicing 
in  the  federal  courts.  If  federal  courts  were  limited  to  cases  arising  under  federal 
laws,  the  lawyers  trying  cases  in  the  federal  courts  would  tend  to  be  limited  to- 
specialists — in  such  fields  as  antitrust,  securities,  and  federal  employers'  liability. 
We  would  no  longer  have  lawyers  trying  negUgence  and  commercial  cases  in  both 
state  and  federal  courts,  and  to  that  extent  we  would  reduce  the  number  of 
lawyers  familiar  with  practice  in  any  particular  federal  court.  This  would  have 
the  undesirable  consequences  of  limiting  the  public's  choice  of  lawyers  and  in- 
creasing the  cost  of  legal  service  to  the  public. 

There  is  another  serious  disadvantage  that  would  result  from  either  abolishing 
or  curtailing  diversity  jurisdiction.  We  would  lose  the  machinery  now  available, 
under  section  1407  of  the  Judicial  Code  (28  USC  Sec.  1407),  for  pretrial  con- 
solidation in  one  district  court  of  multidistrict  litigation  involving  mass  disasters, 
such  as  airline  crashes,  when  diversity  is  the  only  basis  for  federal  jurisdiction. 
The  legal  profession  is  almost  unanimous  in  opposing  the  abolition  of  diversity 
jurisdiction.  Last  year  the  American  Bar  Association  solicited  the  views  of  state 
bar  associations  on  this  issue.  Thirty-one  responded.  One  took  no  position.  Thirty 
opposed  abolition.  One  of  the  30  supported  curtailment. 

Opposition  is  not  limited  to  the  organized  bar.  Professor  James  William  Moore, 
the  dean  of  authorities  in  the  United  States  on  federal  courts,  procedure  and 
jurisdiction,  has  long  opposed  suggestions  for  the  abolition  of  diversity  juris- 
diction. He  has  written  on  the  subject  in  his  widely  respected  treatise  (1  J.  Moore, 
Federal  Practice  Para.  0.71  (3.-27)   (rev.  ed.  1964) )  : 

"The  Constitution  envisages  a  working  partnership  between  the  state  and 
federal  courts  under  which  each  forum  may  enforce  the  law  of  the  other  sovereign 
whenever  it  is  deemed  appropriate.  .  .  .  The  whittling  away  or  surrender  of 
diversity  jurisdiction,  or  of  any  other  part  of  the  federal  jurisdiction  which  serves 
a  legitimate  function  under  the  Constitution,  only  weakens  the  federal  system 
under  which  we  have  long  prospered  and,  with  fair  success,  have  done  justice 
between  disputants." 

The  present  system  of  coordinate  federal  and  state  jurisdictions  has  been  an 
important  part  of  our  federalism  that  we  should  not  lightly  abandon.  No  one  has 
yet  come  forward  even  to  assert,  much  less  demonstrate,  that  diversity  jurisdic- 
tion, which  had  its  genesis  in  the  Constitution  and  has  been  with  us  since  the 
first  Judiciary  Act  in  1789  (1  Stat.  73),  has  ever  resulted  in  any  injustice  to  any 
litigant.  For  the  reasons  we  have  discussed,  we  are  concerned  that  abolishing  that 
jurisdiction  would  have  a  serious,  adverse  effect  on  the  administration  of  justice 
in  the  United  States. 

This  completes  our  formal  statement.  Mr.  Shepherd  and  I  will  be  pleased  to 
respond  to  any  questions  yon  may  have. 

Mr.  Kastenmeier.  Mr.  Shepherd,  do  you  have  any  statement  to 
add? 

Mr.  Shepherd.  I  would  like  to  supplement  that  if  I  may,  Mr.  Choir- 
man.  First,  and  aware  of  the  time  that  we  have  here,  let  me  take  just 
a  minute  to  tell  vou  how  pleased  I  am  to  ho  here.  I  am  a  trial  lawyer, 
and  this  is  my  first  occasion  to  ever  be  in  Washington  on  such  an  im- 
portant issue,  and  I  appreciate  the  time  that  you  are  givinsf  me. 

T  would  like  to  supplement  jnst  briefly  what  Mr.  Mullinix  has  said 
with  reference  to  some  of  the  judges'  feelings.  I  tallved  with  Jud.ee 
Donald  Lay  yesterday,  who  is  soon  to  be  the  next  chief  judge  of  the 
eipjhth  circuit,  which  covers  both  Judge  Hunters  jurisdiction  as  a  dis- 
trict judffe  and  mine  as  a  practicing  lawyer  in  ]Missouri.  And  here  is 
what  Judrre  Lay  had  to  say  in  response  to  the  position  taken  by  the 
Judicial  Conference: 

There  are  many  reasons  why  I  do  not  share  the  enthusiasm  of  my  judi^inl 
brethern  for  this  measure.  First.  I  do  not  believe  the  State  systems  can  effec- 
tively absorb  this  increased  workload  :  as  a  result,  the  delay  in  processing  a  case 
that  a  citizen  now  experiences  will  increase  multifold. 

Second,  the  lawyer  will  find  that  the  logistical  problems  of  trying  complex 
and  sophisticated  civil  cases  will  multiply ;  county  courthonses  hundreds  of 
miles  removed  from  air  terminals  will  not  provide  the  most  facile  forum. 
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Third,  the  difficulty  of  selecting  a  fair  jury  for  an  out-of-State  citizen  in  rural 
communities  will  present  an  intangible  but  real  burden  on  the  ability  to  achieve 

justice.  .  .  ..  , 

Fourth,  in  many  cases  the  cost  of  litigation  will  increase;  in  most  rural  or 
out-of-state  areas  where  trials  will  be  held,  it  will  be  incumbent  to  hire  local  law- 
yers to  assist  in  processing  the  case  with  the  local  court,  and  few  of  these  lawyers 
will  possess  the  sophisticated  trial  experience  now  available  in  the  metropolitan 
bar. 

Fifth,  notwithstanding  the  fact  that  a  Federal  court  must  apply  State  common 
law  as  would  the  highest  court  of  the  State,  Federal  district  court  and  appellate 
decisions  have  long  provided  a  substantial  contribution  in  analytical  decisions 
to  State  common  law. 

Lastly,  a  personal  note  of  disappointment.  I  am  confident  that  the  quality 
of  advocacy  in  the  Federal  courts  will  see  a  marked  decrease  due  to  the  absence 
of  the  highly  trained  and  experienced  trial  bar,  who  often  specialize  in  civil 
cases. 

That  is  the  end  of  that  quote.  That  appeared  in  a  journal  entitled 
the  International  Society  of  Barristers  Quarterly  volume  No.  2,  under 
the  date  of  April  1978. 

I  called  Judge  Lay  to  be  certain  that  his  position  had  not  changed 
in  the  interim.  He  told  me  that,  if  anything,  his  position  had  become 
even  more  sincere,  and  he  urged  me  to  express  this  attitude  to  the 
subcommittee. 

Now,  to  many  trial  lawyers  it  strikes  us  as  being  unusual  that  the 
Congress  at  this  critical  time  in  history  would  be  saying  to  the  manu- 
facturers of  this  counrry  that  the  Federal  courts  in  diversity  cases 
shall  be  closed  to  you  but  remain  open  to  your  foreign  competitors 
under  alienage  jurisdiction.  It  strikes  us  as  being  quite  unusual  that, 
at  this  time  in  history,  the  Congress  of  the  United  States  shall  say 
that  the  Federal  courts  shall  be  closed  to  the  worl^ing  man  in  his  own 
State,  and  open  only  to  those  cases  that  do  not  involve  tort  damages 
or  personal  injury,  and  that  they  will  be  closed  to  the  citizens  of 
this  country  who  become  injured.  We  say  that  the  trial  lawyers  of 
this  country  have — by  the  very  figures  that  Judge  Hunter  men- 
tioned— ^proved  that  prejudice  does  still  exist:  30,000  times  within 
the  last  year,  according  to  these  figures,  experienced  people  felt  that 
their  rights  could  be  best  served  in  the  U.S.  district  courts.  So  we 
suggest  to  you  that  the  burden  of  proof  rests  heavily  upon  those  who 
want  the  Congress  to  deprive  our  citizens  of  the  use  of  the  Federal 
courts  ajid  that  they  ha^•e  not  sustained  that  burden  of  proof. 

Now,  it's  a  difficult  spot  for  any  lawyer  to  be  in,  where  the  Presi- 
dent of  the  United  States  as  recently  as  yesterday  said  this  would  be 
an  improvement  in  the  administration  of  justice.  The  Chief  Justice 
of  the  United  States  has  said  he  wants  to  abolish  diversity  jurisdic- 
tion. The  Attorney  General,  a  former  judge  himself,  says  he  wants 
to  abolish  diversity  jurisdiction. 

We  say  that  they're  wrong.  We  say  that  the  j^eople  of  this  country 
have — by  their  filings  and  by  using  these  courts — demonstrated  that 
these  people  in  high  office  are  mistaken.  And  we  believe  that  it's  the 
Congress  of  the  United  States  that  will  express  that  view  of  the 
people. 

Now,  of  course,  one  might  say,  well,  it's  only  human  that  judges 
having  received  an  increase  in  compensation  so  recently,  which  the 
ABA  strongly  supported,  and  having  received  additional  help  in 
handling  the  cases,  the  only  thing  left,  I  guess,  would  be  to  also  say 
we  want  to  cut  our  workload.  We  suggest  that  the  time  is  not  ripe 
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for  abolishing  diversity  jurisdictions,  that  the  case  has  not  been  sus- 
tained, and  that  Congress  would  be  making  a  serious  mistake — not 
just  for  lawyers  but  a  serious  public  mistake — to  take  the  Federal 
courts  away  from  the  people  under  these  circumstances. 

Mr.  Kastekmeier.  Mr.  Shepherd,  if  I  understand  your  argument, 
it's  that  diversity  alone  should  not  be  in  excess  for  jurisdiction  in  the 
Federal  courts,  that  the  working  man  should  have  free  access  of 
Federal  courts  for  all  questions.  Why  do  you  make  the  distinction  ? 

Mr.  Shepherd.  I  believe  the  thing  we  are  addressing  here  this 
morning  is  the  question  of  our  existing  diversity  jurisdiction,  not 
whether  there  should  be  broader  use  of  the  Federal  courts.  The  Con- 
gress has  already  expressed  itself  considerably  on  that.  Many  of  the 
acts  that  have  been  passed  in  recent  years  have  provided  a  new  and 
exclusive  remedy  in  the  Federal  courts.  But  with  reference  to  diver- 
sity, we  believe  it  is  a  very  important  element  in  every  citizen's  right 
that,  under  the  circumstances  whicli  have  been  outlined  for  diversity 
jurisdiction,  the  plaintiff  may  choose  to  go  to  the  Federal  court  or 
the  defendant  may  choose  to  remove  the  case  to  the  Federal  court. 

Now,  the  suggestion  that  has  been  made  here  this  morning  is  that 
if  this  resolution  becomes  law  the  Federal  employers'  liability  cases 
will  be  tried  in  the  Federal  courts — and  I  assume  you  would  include 
in  tliat  the  seamen's  cases — moving  those  over  into  Federal  courts 
would  represent  quite  a  change  in  the  law.  In  many  areas  of  this  coun- 
try— and  certainly  out  in  the  Midwest  where  I  am  from — the  railroad 
workers  file  their  suits  in  the  State  courts  even  thoug'h  it's  the  Fed- 
eral Employers'  Liability  Act.  The  seamen  file  their  injury  cases 
in  the  State  court.  The  statute  makes  tliose  cases  nonremovable,  but 
I  gather  from  what  we  are  saying  here  that  Congress  has  some 
thoughts  about  making  railroad  workers'  cases  go  entirely  in  Federal 
court.  I  don't  believe  the  representatives  of  the  unions  of  either  the 
railroads  or  the  seamen  have  been  confronted  with  that  suggestion. 
I  am  just  not  aware  of  that  having  been  discussed  with  them. 

Mr.  Kastenmeier.  Mr.  Margolis,  do  you  want  to  give  your 
statement? 

TESTIMONY  OF  LAWRENCE  S.  MAEGOIIS,  MAGISTRATE,  DISTRICT 
COURT  FOR  THE  DISTRICT  OP  COLUMBIA 

Mr.  Margolis.  Mr.  Chairman  and  members  of  the  subcommittee. 
I  am  Lawrence  S.  Margolis.  I  would  like  to  integrate  my  prepared 
statement  into  the  record. 

Mr.  Kastenmeier.  Without  objection,  your  statement  will  be  re- 
ceived in  the  record. 

[The  statement  of  Lawrence  S.  Margolis  follows:] 

Statement  of  Magistkate  Lawrence  S.  Makgolis  fok  American  Bar 

Association 

Mr.  Chairman  and  Members  of  the  Subcommittee :  I  am  Lawrence  S.  Margolis 
and  appear  before  you  on  behalf  of  the  American  Bar  Association  by  designation 
of  its  President,  S.  Shepherd  Tate. 

It  is  an  honor  and  a  pleasure  to  speak  to  this  Committee  again  on  the  "Mag- 
istrate Act  of  1979,"  H.R.  1040.  I  had  the  privilege  of  testifying  with  former 
Senator  Joseph  D.  Tydings  on  September  27,  1977,  when  he  appeared  on  behalf 
of  the  American  Bar  Association  in  support  of  this  legislation. 

I  am  the  Vice-Chairman  of  the  American  Bar  Association  Judicial  Adminis- 
tration Division  and  am  the  Immediate  past  Chairman  of  the  American  Bar 
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Association  National  Conference  of  Special  Court  Judges.  I  liave  been  a  United 
States  Magistrate  for  the  District  of  Columbia  since  January  1971  and,  this 
past  month,  was  reappointed  to  a  second  eight-year  term. 

With  the  Subcommittee  Chairman's  consent,  I  would  lilje  to  incorporate  by 
reference  my  September  27,  1977  testimony  and  that  of  former  Senator  Tycimgs 
into  the  record  of  this  hearing.  That  testimony  appears  on  pages  85  through  127 
of  the  Hearings  before  the  Subcommittee  on  Courts,  Civil  Liberties,  and  the 
Administration  of  Justice  of  the  Committee  on  the  Judiciary,  House  of  Repre- 
sentatives, 95th  Congress,  First  Session,  September  27, 1977.  ^  ^^„„   ,^, 

At  the  annual  meeting  of  the  American  Bar  Association  m  August  1977,  the 
House  of  Delegates  approved  the  following  resolution  :  ,     .  ,  ^. 

"That  the  American  Bar  Association  recommends  enactment  of  legislation 
such  as  S.  1613,  95th  Congress,  the  proposed  'Magistrate  Act  of  1977,'  as  that  bill 
was  approved  by  the  U.S.  Senate  on  July  22, 1977." 

Presently,  U.S.  Magistrate  misdemeanor  jurisdiction  is  limited  to  non-jury 
trials  with  possible  penalties  of  up  to  one  year  in  prison  or  up  to  a  $1,000  fine, 
or  both.  Consent  of  the  defendant  to  magistrate  jurisdiction  is  currently  required 
in  any  misdemeanor  case.  H.R.  1046  would  remove  the  fine  limitation  and  permit 
the  U.S.  Magistrate  to  try  misdemeanor  jury  trials.  Thus,  U.S.  Magistrates 
would  be  able  to  try  thousands  of  additional  misdemeanor  cases  permitting  the 
District  Court  Judges  to  turn  their  attention  to  more  serious  felony  cases  and 
complv  with  the  Speedy  Trial  Act. 

Civilly,  the  bill  would  permit  U.S.  Magistrates,  with  the  consent  of  the  parties, 
to  try  any  jury  or  non-jury  case  regardless  of  the  issue  or  amount  of  money  or 
property  involved.  This  provision  will  give  greater  access  to  the  courts,  to  the 
poor,  to  the  disadvantaged,  and  to  persons  whose  cases  involve  relatively  small 
amounts  of  money  and  property,  which  are  presently  caught  in  the  large  backlog 
of  pending  civil  cases.  The  bill  provides  that  no  District  Court  Judge  shall 
attempt  to  persuade  or  induce  any  party  to  consent  to  civil  trial  by  a  magistrate. 

A  vital  part  of  the  bill  concerns  appeals  from  the  judgment  of  the  U.S.  Mag- 
istrate. The  appeal  may  be  fallen  to  a  District  Judge,  and  then  to  the  U.S.  Court 
of  Appeals.  However,  the  parties  may  stipulate  that  an  appeal  from  the  judg- 
ment of  the  U.S.  Magistrate  may  be  tal<en  directly  to  the  Court  of  Appeals.  The 
latter  provision  eliminates  the  extra  tier  of  review.  Without  the  option  of  such 
a  direct  appeal  to  the  Court  of  Appeals,  many  attorneys  will  not  consent  to  a 
magistrate  trial. 

The  bill  also  upgrades  the  quality  and  selection  standards  for  appointment  of 
U.S.  Magistrates  and  provides  for  Magistrate  Selection  Panels  to  malie  recom- 
mendations to  the  District  Court  Judges,  who  make  the  appointment  of  U.S. 
Magistrates  in  their  judicial  districts. 

Nearly  all  witnesses  who  have  previously  testified  with  regard  to  the  con- 
stitutionality of  this  bill  aie  agreed  that  it  is  constitutional.  That  view  has  been 
voiced  by,  among  others,  Attorney  General  Griffin  B.  Bell. 

Tliis  bill  will  provide  flexibility  to  the  Federal  courts  to  meet  changes  in  docket 
pressures  brought  on  by  fluctuations  in  civil  and  criminal  caseloads  throughout 
the  various  judicial  districts. 

Hearings  of  this  Subcommittee  have  highlighted  the  need  to  take  some  bold 
steps  to  streamline  the  administration  of  justice  in  the  Federal  courts.  This  leg- 
islation, originally  drafted  by  the  Department  of  Justice,  and  supported  by 
nearly  all  organizations  and  persons  who  have  previously  testified,  is  a  good 
step  in  that  direction.  The  American  Bar  Association  strongly  recommends  the 
prompt  passage  of  this  biU. 

Mr.  Margolis.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Lawrence  S.  Margolis  and  appear  before  you  on  behalf  of  the 
American  Bar  Association  by  designation  of  its  president,  S.  Shep- 
herd Tate. 

It  is  an  honor  and  a  pleasure  to  speak  to  this  committee  again  on 
the  JNIagistrate  Act  of  1979,  H.R.  1046.  I  had  the  privilege  of  testify- 
ing with  former  Senator  Joseph  D.  Tydings  on  September  27,  1977, 
when  he  appeared  on  behalf  of  the  American  Bar  Association  in  sup- 
port of  this  legislation. 

I  am  the  vice  chairinan  of  the  American  Bar  Association  Judicial 
Administration  Division  and  am  the  immediate  past  chairman  of  the 
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American  Bar  Association  National  Conference  of  Special  Court 
Judges.  I  have  been  a  U.S.  magistrate  for  the  District  of  Columbia 
since  January  1971  and,  this  past  month,  was  reappointed  to  a  second 
8-year  term. 

With  the  subcommittee  chairman's  consent.  I  would  like  to  in- 
corporate by  reference  my  September  27,  1977  testimony  and  that  of 
former  Senator  Tydings  into  the  record  of  this  hearing.  That  testi- 
mony appears  on  pages  85  through  127  of  the  Hearings  before  the 
Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration  of 
Justice  of  the  Committee  on  the  Judiciary,  House  of  Representatives, 
95th  Congress,  First  Session,  September  27, 1977. 

At  the  annual  meeting  of  the  American  Bar  Association  in  Au- 
gust 1977,  the  house  of  delegates  approved  in  principle  the  bill  now 
before  you. 

H.R.  1046  would  remove  the  fine  limitation  in  misdemeanor  cases 
and  would  allow  the  magistrate  to  try  misdemeanor  jury  trials. 

Civilly,  the  bill  would  permit  U.S.  magistrates,  with  the  consent 
of  the  parties,  to  try  any  jury  or  noiijury  case  regardless  of  the  issue 
or  amount  of  money  or  property  involved. 

A  vital  part  of  the  bill  concerns  appeals  from  the  judgment  of  the 
U.S.  magistrate.  The  appeal  may  be  taken  to  a  district  judge,  and 
then  to  the  appropriate  U.S.  court  of  appeals.  However,  the  parties 
may  stipulate  that  an  appeal  from  the  judgment  of  the  U.S.  magistrate 
may  be  taken  directly  to  the  appropriate  court  of  appeals.  The  latter 
provision  eliminates  the  extra  tier  of  review.  Without  the  option  of 
such  a  direct  appeal  to  the  court  of  appeals,  many  attorneys  will  not 
consent  to  a  magistrate  trial. 

The  bill  also  upgrades  the  quality  and  selection  standards  for  ap- 
pointment of  U.S.  magistrates  and  provides  for  magistrate  selection 
panels  to  make  recommendations  to  the  district  court  judges,  who 
make  the  appointment  of  U.S.  magistrates  in  their  judicial  districts. 

Nearly  all  witnesses  who  have  previously  testified  with  regard  to 
the  constitutionality  of  this  bill,  are  agreed  that  it  is  constitutional. 
That  view  has  been  voiced  by,  among  others.  Attorney  General  Griffin 
B.  Bell. 

This  bill  will  provide  flexibility  to  the  Federal  courts  to  meet 
changes  in  docket  pressures  brought  on  by  fluctuations  in  civil  and 
criminal  caseloads  throughout  the  various  judicial  districts. 

In  conclusion,  Mr.  Chairman,  the  American  Bar  Association 
strongly  recommends  the  prompt  passage  of  this  bill. 

I  would  be  happy  to  answer  any  questions  the  chairman  or  the 
committee  members  may  have, 

Mr.  Kastenmeier.  Thank  you,  jSIr.  Margolis.  If  there  are  no  further 
questions,  does  anvone  have  any  further  thoughts  on  diversity.  The 
gentleman  from  Michigan. 

Mr.  Sawyer.  I  am  sympathetic.  I  also  spent  30  years  as  a  trial 
lawyer.  I  happen  to  know  Judge  Lay  also,  and,  incidentally,  he  was 
a  fine  trial  lawyer  before  he  ascended  the  bench.  I  have  to  say  that 
although  my  position  in  the  last  Congress,  primarily  because  I  was 
so  devastated  with  the  problem  of  overloading  in  the  Federal  courts, 
was  for  the  abolition  of  diversity  jurisdiction.  Having  fought  this 
fight  with  the  committee,  I  think,  I  tend  to  agree  that  the  diversity 
jurisdiction  has  served  its  purpose,  and  that  it  seems  to  me  with  the 
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addition  of  somewhere  from  135  to  155  new  Federal  judges,  the  im- 
plementation of  the  magistrate  system,  which  I  am  supportive  of,  the 
improvement  in  the  Bankruptcy  Act,  which  should  relieve  the  Fed- 
eral court  of  some  considerable  work,  that  we  ought  to  at  least  see 
what  these  improvements  do  for  the  load  of  the  Federal  courts  before 
we  start  taking  away  such  a  long-established  institution  as  diversity. 
So,  I  now  have — because  of  the  things  that  have  happened— changed 
my  views.  And  I  appreciate  listening  to  you. 

Mr.  Shepherd.  Thank  you. 

Mr.  Kastexmeier.  I  ani  of  course  dismayed  to  learn  my  colleag-ue 
has  changed  his  views;  I  turn  to  the  gentleman  from  California. 

Mr.  Matsui.  I  think,  if  I  were  sitting  at  the  chair  where  you  are  sit- 
ting, I  also  would  probably  take  the  very  same  posture  you  are,  because 
I  really  feci  seriously  that  the  more  forums  you  have  the  better  off  you 
are.  My  position  is  not  locked  in  concrete,  but  I  am  inclined  to  support 
the  bill  that  would  eliminate  diversity  jurisdiction.  At  the  same  time 
I  do — I  think  it  was  the  gentleman  on  the  far  side  over  there  made  a 
rather  interesting  comment  that  I  think  is  something  I  have  to  look 
into — and  that  is  the  fact  that  there  may  be  an  additional  burden  on  the 
State  courts  initially  and  I  certainly  would  want  to  look  into  that  be- 
fore formulating  a  final  position.  I  would  like  to  get  some  infor- 
mation from  the  staff  on  that.  But  my  inclination  is  to  support  the  bill. 

Mr.  Kastexmeier.  All  right.  The  Chair  would  like  to  announce  that 
our  next  witness  originally  scheduled  to  follow  the  American  Bar  As- 
sociation witnesses  will  be  postponed  until  another  day.  Since  we  have 
already  reached  the  hour  of  12 :15,  Mr.  Daniel  Meador  will  be  asked 
to  return  at  a  future  time  to  present  his  testimony  on  both  magistrates 
and  diversity.  This  will  conclude  the  testimony  this  morning.  We  ap- 
preciate the  appearance  this  morning  of  representatives  of  the  Ameri- 
can Bar  Association  and  the  Judicial  Conference  of  the  United  States. 
So,  until  9 :30  tomorrow  morning,  the  committee  stands  adjourned. 

[Whereupon  at  12 :15  p.m.,  the  hearing  was  adjourned.] 
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THURSDAY,  MARCH  1,  1979 

U.S.  House  of  Kepresentatives, 
Subcommittee  on  Courts,  Civil  Liberties, 

AND  the  Administration  of  Justice 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C 

The  subcommittee  met  at  9 :30  a.m.  in  room  2226,  Kaybum  House 
Office  Building,  the  Honorable  Kobert  W.  Kastenmeier  (chairman  of 
the  subcommittee)  presiding. 

Present :  Eepresentatives^Kastenmeier,  Danielson,  Gudger,  Matsui, 
Eailsback,  ]Moorhead,  and  Sawyer. 

Also  present:  Michael  J.  Kemington,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order.  We  are  con- 
tinuing our  hearings  of  two  important  bills  which  reform  the  Federal 
judicial  system— H.R..  1046,  Magistrates  Reform,  and  H.R.  2202,  Di- 
versity of  Citizenship  Jurisdiction. 

Our  first  witness  this  morning  is  our  colleague,  the  Honorable  Dan^ 
Glickman,  JMember  of  Congress  from  the  State  of  Kansas,  now  in  hia 
second  term. 

We  are  very  pleased  to  have  Congressman  Glickman  here,  and  you 
may  proceed  as  you  wish. 

TESTIMONY  OF  THE  EONOEABLE  DAN  GLICKMAN,  REPRESENTA- 
TIVE IN  CONGRESS  OE  THE  UNITED  STATES  FROM  THE  FOURTH 
DISTRICT  OF  THE  STATE  OF  KANSAS 

Mr.  Glickman.  Thank  you,  Mr.  Chairman,  for  permitting  me  the 
opportunity  to  testify.  I  would  ask  unanimous  consent  my  entire  state- 
ment appear  in  the  record,  so  I  do  not  have  to  read  it  in  its  entirety. 

Mr.  Kastenmeier.  Without  objection,  it  will  be  part  of  the  record. 

[The  statement  of  Hon.  Dan  Glickman  follows :] 

Statement  by  Representative  Dan  Glickman   (D.-Kans.) 

Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate  the  fact  that 
you  arranged  for  me  to  have  a  few  minutes  this  morning  to  have  my  say  about 
your  proposed  legislation  to  abolish  diversity  of  citizenship  as  a  basis  for  juris- 
diction of  federal  courts.  As  I  am  sure  you  all  recall,  I  opposed  legislation  to 
achieve  this  end  when  it  was  considered  on  the  floor  a  year  ago  yesterday.  I 
still  oppose  this  idea  in  principle  and  wanted  to  come  to  your  subcommittee,  as 
you  are  working  on  the  legislation,  to  outline  my  concerns. 

In  reviewing  the  discussions  in  your  subcommittee  during  the  last  Congress, 
there  was  a  considerable  amount  of  reference  to  the  federal  court  jurisdiction 
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in  cases  based  on  diversity  of  citizenship  as  a  "luxury."  I  hate  to  disagree  with 
those  who  feel  that  way — I  can  assure  you  I  respect  the  work  of  this  subcom- 
mittee ;  however,  in  this  instance,  I  must.  Admittedly,  Aricle  III,  Section  2  of 
the  Constitution  gives  the  authority  to  the  federal  judiciary  to  cases  "between 
Citizens  of  different  States"  without  mandating  that  such  authority  must  be 
implemented.  But  I  doubt  that  any  of  you  would  argue  with  my  view  that  when 
the  Constitution  was  drafted  it  was  carefully  refined ;  it  seldom,  if  ever,  in- 
cluded "luxuries." 

I  have  seen  arguments  that  conditions  have  changed  sufficiently  in  this  country 
that  the  need  for  preserving  federal  jurisdiction  in  cases  based  on  diversity  no 
longer  exists.  My  feeling  has  been  that  reasons  do  still  exi.st  for  providing  the 
option  of  federal  court  jurisdiction  in  these  cases.  And  that  view  was  shared 
by  a  large  number  of  Kansas  attorneys  who  contacted  me  on  this  question  last 
year.  One  attorney  summed  it  up  quite  well : 

"One  of  the  original  reasons  for  creating  federal  courts  was  to  give  out-of- 
state  parties  an  impartial  forum  in  which  to  proceed.  My  experience  with  some 
state  courts,  both  in  this  state  and  others,  leads  me  to  believe  that  the  prior 
ju.stification  is  still  sound." 

Others  noted  particular  concerns  which  have  developed  as  a  result  of  growth 
of  corporate  cases,  for  example  involving  product  liability.  According  to  one 
attorney  experienced  in  handling  cases  for  a  large  Wichita -based  firm.  "There 
are  a  number  of  these  jurisdictions  in  which,  in  my  opinion,  which  is  shared  by 
other  experienced  trial  lawyers,  a  defendant-manufacturer  simply  cannot  get  a 
fair  trial." 

Statements  like  those  and  the  fact  that  we  are  living  in  an  increasingly  mobile 
society  and  an  increasingly  complex  one,  convince  m^  that  there  is  today  as  much 
reason  to  preserve  this  basis  for  federal  court  jurisdiction  as  when  the  Congress 
decided,  nearly  two  hundred  years  ago,  to  provide  the  authority  available  under 
Article  III. 

A  related  point  was  raised  by  another  Congressional  oflBce  last  year  in  a  call 
to  my  office  which  was  reiterated  in  letters  from  attorneys  in  my  State.  That  is 
that  in  many  states,  state  trial  court  judges  are  elected  officials.  As  all  of  us,  our- 
selves elected  officials,  realize,  elected  we  have  a  tendency  to  look  out  for  the 
interests  of  their  constituencies.  And  I  must  say  that  I  agree  with  the  view  ex- 
pressed in  one  of  the  letters  I  received  on  this  matter  that  even  state  trial  court 
judges,  when  elected,  "tend,  at  least  subconsciously,  to  favor  citizens  of  their  own 
community  and  state."  I  am  not  implying  that  elected  state  judges  are  unethical ; 
I  have  the  highest  respect  for  them.  But  in  any  elected  official  there  is  an  un- 
deniable interest  in  seeing  the  best  for  his  or  her  constituents.  And  I  think  yet 
another  of  the  Kansas  attorneys  who  had  written  me  had  a  particularly  good 
point  when  he  commented  : 

"I  think  that  to  a  greater  extent  than  is  generally  recognized,  the  presence  of 
federal  courts  as  a  resort  to  the  out-of-state  plaintiff  or  defendant  tends  to  keep 
state  courts,  bar  associations  and  the  impact  of  local  prejudice  on  the  judicial 
process  considerably  more  in  line  than  otherwise  they  would  be." 

Beyond  the  philosophical  reasons,  there  are  some  practical  reasons  wh.y  I  don't 
feel  that  forcing  these  cases  to  the  state  courts  is  a  wise  idea.  In  letters  T  received, 
my  concern  about  the  state  courts  also  bein-r  congested  was  obviously  shared  by 
attorneys  in  my  home  State.  One  agreed  with  my  assumption  when  he  noted, 
"Many  state  courts  are  immensely  more  congested  than  the  federal  courts."  In 
Kansas,  attorneys  with  trial  experience  indicate  that  congestion  has  in  fact 
settled  in  the  state  courts  rather  than  in  the  federal  court,  and  the  problem  ap- 
pears to  be  particularly  severe  in  the  courts  of  urban  areas  like  "Wichita  and 
Kansas  City. 

Testimony  last  year  and  related  Subcommittee  discussion  focused  considerable 
attention  on  the  fact  that  some  24,000  cases  would  be  removed  from  the  federal 
courts  by  eliminating  diversity  cases  of  citizenship  as  a  jurisdictional  basis.  It 
is  argued  that  when  distributed  among  the  comparatively  large  number  of  state 
judges  as  contrasted  to  federal  judges,  the  burden  of  those  cases  would  be  reduced. 
But  T  feel  that  the  Subcommittee  should  srive  further  attention  to  the  likelihood 
that  these  diversity  cases  develop  probably  at  lenst  as  rapidly  as  other  cases  in 
the  very  areas  where  state  court  backlogs  are  the  heaviest. 

T  know  it  was  pointed  out  to  the  Subcommittee  last  year  that  thp  median  time 
between  filing  and  trial  of  jury  cases  was  considerably  shorter  in  federal  conrts 
than  in  state  courts  in  a  number  of  municipalities  in  recent  years.  I  think  the 
fact  is  significant  that  a  case  can  be  taken  up  in  11  months  in  state  court  in 
Chicago  while  the  time  lag  is  37  months  in  a  Chicago  federal  ccart.  In  Brooklyn, 
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the  fiiiaires  are  35  months  for  state  courts  and  18  for  federal ;  in  Philadelphia  47 
months  in  state  courts  and  27  in  the  federal ;  and  in  Boston,  42  months  m  state 
courts  and  34  in  the  federal  system. 

So  what  we  are  doing  at  least  in  those  areas  where  there  are  high  concentra- 
tions of  cases  is  telling  a  significant  number  of  people  that  they  are  now  going  to 
have  to  wait  longer  if  this  legislation  is  enacted.  It  just  doesn't  seem  to  me  that 
this  fits  in  with  the  whole  effort  to  reduce  delays  in  getting  cases  handled. 

And  there  are  some  institutional  prohlems  that  need  to  be  caretully  considered. 
A  former  President  of  the  Kansas  Bar  Association  pointed  out  that  "the  machin- 
ery of  our  State  Court  system  is  simply  not  adequate  to  reach  across  state_  lines 
to  influence  procedures  in  the  ever  growing  complex  litigation  regarding  inter- 
state operations."  And  another  attorney  noted  that  "The  federal  system  is  ideally 
set  up  to  handle  these  matters."  When  you  consider  the  fact  that  state  O^clges 
usually  lack  the  kind  of  support  services  including  law  clerks  to  assist  them  that 
are  available  to  members  of  the  federal  bench  and  the  fact  that  state  legislatures 
in  this  era  of  fiscal  austerity  are  unlikely  to  provide  the  significant  increases  m 
funding  necessary  to  provide  the  kind  of  support  needed,  I  find  it  highly  unhkely 
that  the  situation  is  going  to  improve  markedly  in  the  near  future.  Adding  new 
cases,  many  of  which  would  be  increasingly  complex,  to  the  state  court  case- 
loads would  only  worsen  the  problem.  It  could  be  another  factor  which  might 
encourage  less-well-paid  state  judges  to  retire.  I  am  sure  none  of  you  want  to  see 
this  bill  result  in  lowered  quality  on  the  state  judicial  benches. 

Another  indirect  consequence  which  could  result  from  this  legislation  is  an  un- 
intended increase  of  total  cases  needing  attention.  Two  factors  could  contribute 
to  this  problem  as  I  see  it.  First,  elimination  of  diversity  jurisdiction  could 
create  a  roadblock  for  the  practice  of  centralizing  like  cases  for  consideration  by 
multi-district  panels.  And,  second,  there  could  be  a  problem  with  additional  pro- 
ceedings in  effort  to  enforce  state  court  decisions  in  areas  outside  their  jurisdic- 
tions. One  Kansas  attorney  commented  to  me :  ".  .  .  in  many  cases  the  use  of  the 
Federal  courts  assists  in  the  collection  of  judgments  where  judgments  obtained 
in  state  court  would  be  most  diflScult  and  would  require  a  second  or  additional 
amount  of  litigation  at  the  location  where  the  defendant  debtor  could  be  found." 
That  point  was  reinforced  by  the  Kansas  Bar  Association  where  they  said  : 

"State  Courts,  unlike  the  Federal  Courts,  cannot  enforce  their  process  beyond 
their  jurisdictional  boundaries  unless  for  the  most  part,  some  cumbersome  form 
of  ancillary  proceedings  are  initiated,  which  even  then,  due  to  the  time  factor  in- 
volved, do  not  adequately  protect  the  rights  of  the  citizen." 

Before  I  wrap  this  up,  let  me  say  that  I  certainly  appreciate  the  hard  work  of 
this  Subcommittee  in  its  efforts  to  grapple  with  the  problems  created  by  the  back- 
logs in  the  federal  court  system.  You  have  been  very  effective  in  moving  legisla- 
tion through  the  process  and  provided  a  gi-eat  service.  However,  I  think  that  your 
success  to  date  is  one  more  reason  why  this  legislation  should  not  be  rushed 
through.  In  the  last  Congress  we  created  a  large  number  of  new  judgeships ;  the 
appointments  process  is  now  underway.  And  significant  modifications  were  made 
in  the  bankruptcy  law  M-hich  should  alleviate  additional  pressures  on  the  federal 
courts.  Now.  before  we  move  ahead  with  this  idea,  I  would  think  the  Congress 
would  be  wise  to  let  the  changes  we  have  already  approved  go  into  effect  and 
then  look  at  what  still  needs  to  be  done.  Personally,  I  have  no  problem  with  ad- 
justments upward  in  the  limit  on  amount  in  controversy  to  take  into  account 
economic  realities,  but  I  do  think  we  should  not  go  ahead  with  the  abolition  of 
diversity  concept.  It  is  one  that  has  served  our  judicial  system  well  and  which  I 
am  convinced  still  has  a  legitimate  and  important  purpose. 

I  urge  the  Subcommittee  to  reconsider  its  previous  position  and  not  report  this 
measure. 

Thank  you  for  your  attention  and  consideration. 

Mr.  Gltckman.  Mr.  Chairman,  as  you  recall,  I  was  one  of  the  mem- 
bers on  the  floor  last  year  when  the  diversity  bill  was  brought  up.  I 
raised  some  objection  and  indicated  some  of  my  feelings  about  the  con- 
ce}3t  of  eliminating,  that  is,  totally  eliminating  diversity  jurisdiction. 

I  come  here  today  to  amplify  on  those  comments  and  to  outline  my 
objections  to  the  piece  of  legislation  before  you  and,  perhaps,  to  sug- 
gest some  alternatives  to  you. 

I  have  seen  arguments  that  conditions  have  changed  sufficiently  in 
this  country  that  the  need  for  preserving  Federal  jurisdiction  in  cases 
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based  on  diversity  no  longer  exists.  My  feeling  has  been  that  reasons  do 
still  exist  for  providing  the  option  of  Federal  court  jurisdiction  in  these 
cases,  and  that  view  was  shared  by  a  large  number  of  Kansas  attorneys 
who  contacted  me  on  this  question  last  year.  One  attorney  summed  it  up 
quite  well : 

"One  of  the  original  reasons  for  creating  Federal  courts  was  to  give 
out-of-State  parties  an  impartial  forum  in  which  to  proceed.  My  ex- 
perience with  some  State  courts,  both  in  this  State  and  others,  leads  me 
to  believe  that  the  prior  justification  is  still  sound." 

Another  attorney  noted,  as  a  result  of  the  development  of  a  large 
number  of  product  liability  cases,  that  in  a  number  of  jurisdictions  lie 
felt,  and  he  said  that  his  view  was  shared  by  a  large  number  of  experi- 
enced trial  lawyers,  a  defendant  manufacturer  simply  cannot  get  a  fair 
trial  in  certain  State  courts. 

Statements  like  those  and  the  fact  that  we  are  living  in  an  increas- 
ingly mobile  society  and  an  increasingly  complex  one,  convince  me  that 
there  is  today  as  much  reason  to  preserve  this  basis  for  Federal  court 
jurisdiction  as  when  the  Congress  decided,  nearly  200  years  ago,  to 
provide  the  authority  available  under  article  III. 

A  related  point  was  raised  by  another  congressional  office  last  year 
in  a  call  to  my  office,  which  was  reiterated  in  letters  from  attorneys  in 
my  State.  That  is  that  in  many  States,  State  trial  court  judges  are 
elected  officials.  As  all  of  us,  ourselves  elected  officials,  realize,  elected 
officials  have  a  tendency  to  look  out  for  the  interests  of  their  constitu- 
encies. And  I  must  say  that  I  agree  with  the  view  expressed  in  one  of 
the  letters  I  received  on  this  matter  that  even  State  trial  court  judges, 
when  elected,  "tend,  at  least  subconsciously,  to  favor  citizens  of  their 
own  community  and  State."  I  am  not  implying  that  elected  State 
judges  are  unethical;  I  have  the  highest  respect  for  them.  But  in  any 
elected  official,  there  is  an  undeniable  interest  in  seeing  the  best  for  his 
or  her  constituents.  And  I  think  yet  another  of  the  Kansas  attorneys 
who  had  written  me  had  a  particularly  good  point  when  he  commented  : 

I  think  that  to  a  greater  extent  than  is  generally  recognized,  the  presence  of 
Federal  courts  as  a  resort  to  the  out-of-State  plaintiff  or  defendant  tends  to  keep 
State  courts,  bar  associations,  and  the  impact  of  local  prejudice  on  the  judicial 
process  considerably  more  in  line  than  otherwise  they  would  be. 

His  point,  that  the  option  of  the  Federal  court  and  judiciary  acts  as 
a  good  moral  force  on  States'  proceedings,  is  subtle  but  important. 

Beyond  the  philosophical  reasons,  there  are  some  practical  reasons 
why  I  don't  feel  that  forcing  these  cases  to  the  State  courts  is  neces- 
sarily a  wise  idea.  In  letters  I  received,  my  concern  about  the  State 
courts  also  being  congested  was  obviously  shared  by  attorneys  in  my 
home  State.  One  agreed  with  my  assumption  when  he  noted,  "Many 
State  courts  are  immensely  more  congested  than  the  Federal  courts."  In 
Kansas,  attorneys  with  trial  experience  indicate  that  congestion  has  in 
fact  settled  in  the  State  courts  rather  than  in  the  Federal  court,  and 
the  problem  ap]:)ears  to  be  particularly  severe  in  the  courts  of  urban 
areas,  like  Wichita  and  Kansas  City. 

Testimony  last  year  and  related  subcommittee  discussion  focused 
considerable  attention  on  the  fact  that  some  24,000  cases  would  be  re- 
moved from  the  Federal  courts  by  eliminating  diversitv  cases.  It  is 
argued  that  when  distributed  among  the  comparatively  large  number 
of  State  judges  as  contrasted  to  Federal  judges,  the  burden  of  those 
cases  would  be  reduced.  But  I  feel  that  the  subcommittee  should  give 
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further  attention  to  the  likelihood  that  these  diversity  cases  develop 
probably  at  least  as  rapidly  as  other  cases  in  the  very  areas  where 
State  court  backlogs  are  the  heaviest. 

There  was  some  testimony  pointing  out  to  the  subcommittee  the  com- 
parative length  of  delays  in  State  courts  versus  Federal  courts—for 
example,  Chicago,  Brooklyn,  Philadelphia,  Boston.  Those  studies,  I 
admit,  are  not  current,  but  the  most  recent  I  could  get  a  hold  of.  Still, 
they  make  a  valid  point. 

The  study  pointed  out  the  problem  of  Brooklyn.  The  problem  is 
clearly  more  severe  in  urban  State  courts  than  it  is  in  rural  State  courts. 

And  there  are  some  institutional  problems  that  need  to  be  carefully 
considered,  A  former  president  of  the  Kansas  Bar  Association  pointed 
out  that : 

the  machinery  of  our  State  Court  system  is  simply  not  adequate  to  reach  across 
State  lines  to' influence  procedures  in  the  ever-growing  complex  litigation  regard- 
ing interstate  operations. 

And  another  attorney  noted  that,  "the  Federal  system  is  ideally  set 
up  to  handle  these  matters."  When  you  consider  the  fact  that  State 
judges  usually  lack  the  kind  of  support  services,  including  law  clerks 
to  assist  them,  that  are  available  to  members  of  the  Federal  bench,  and 
the  fact  that  State  legislatures  in  this  era  of  fiscal  austerity  are  unlikely 
to  provide  the  significant  increases  in  funding  necessary  to  provide  the 
kind  of  support  needed,  I  find  it  highly  unlikely  that  the  situation  is 
going  to  improve  markedly  in  the  near  future.  Adding  new  cases,  many 
of  which  would  be  increasingly  complex — for  example,  the  multi- 
district product  lialnlity  or  drug  litigation,  medical  malpractice  litiga- 
tion, and  related  things  involving  many  millions  of  dollars  in  many 
States,  but  not  involving  a  Federal  question — ^through  the  State  court 
caseloads  would  only  worsen  the  problem. 

It  could  be  yet  another  factor  which  might  encourage  less- well-paid 
State  judges  to  retire.  I  am  sure  none  of  you  want  to  see  this  bill  result 
in  lowered  quality  on  the  State  judicial  benches. 

Another  indirect  consequence  which  could  result  from  this  legisla- 
tion is  an  unintended  increase  of  total  cases  needing  attention.  Two 
factors  could  contribute  to  this  problem,  as  I  see  it.  First,  elimination 
of  diversity  jurisdiction  could  create  a  roadblock  for  the  practice  of 
centralizing  like  cases  for  consideration  by  multidistrict  panels.  And, 
second,  there  could  be  a  problem  with  additional  proceeclin.is  in  efforts 
to  enforce  State  court  decisions  in  areas  outside  their  jurisdictions.  One 
Kansas  attorney  commented  to  me : 

...  in  many  cases,  the  use  of  the  Federal  courts  assists  in  the  collection  of 
judgments  where  judgments  obtained  in  State  court  would  be  most  diflJcult  and 
would  require  a  second  or  additional  amount  of  litigation  at  the  location  where 
the  defendant  debtor  could  be  found. 

That  point  was  reenf  orcecl  by  the  Kansas  Bar  x\sscciation : 

State  courts,  unlike  the  Federal  courts,  cannot  enforce  their  process  beyond 
their  jurisdictional  boundaries  unless,  for  the  most  part,  some  cumbersome  form 
of  ancillary  proceedings  are  initiated,  which  even  then,  due  to  the  time  factor 
involved,  do  not  adequately  protect  the  rights  of  the  citizen. 

Before  I  end  the  testimony  this  morning,  I  want  to  stress  that  I  ap- 
preciate your  hard  work,  particularly  yours,  Mr.  Chairman,  because 
you  are  known  as  a  person  who  is  working  beyond  the  point  of  dili- 
gence in  trying  to  find  some  answers  to  court  problems  in  this  country, 
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and  you  have  been  very  sensitive  in  moving  legislation  through  the 
process.  You  have  been  providing  a  great  service. 

But  it  seems  to  me  that  on  this  particular  legislation  which  I  know  is 
beine:  pushed  very  hard  by  Chief  Justice  Burger,  we  ought  to  be  care- 
ful before  we  move  headlong  into  such  a  charge;  in  light  of  the  fact 
that  last  year  we  created  152  new  Federal  judgeships.  The  appointment 
process  is  now  underway. 

Significant  modifications  were  made  in  the  bankruptcy  law  which 
would  alleviate  additional  pressures  on  the  Federal  courts.  We  are 
seeing  legislation  proposed  to  change  our  magistrates'  power,  to  give 
them  significant  additional  powers  that  could  again  alleviate  addi- 
tional nitty-gritty  responsibilities  of  your  judges. 

I  am  not  saying  that  they  have  it  too  easy.  Federal  judges  have  a 
very  difficult  burden.  All  I  am  saying  is,  let's  not  make  it  institution- 
ally too  easy  for  them. 

i  would  suggest  a  better  alternative  than  this  measure  would  be  to 
simply  raise  tlie  jurisdictional  amount  in  Federal  diversity  cases  from 
its  present  level  of  $10,000 — which  it  has  been,  as  I  understand,  I  don't 
know  how  many  vears.  but  many — to  a  level  which  more  accurately  re- 
flects the  kind  of  level  which  would  keep  the  simple  automobile  acci- 
dent between  a  Kansas  and  Nebj^sska  resident  out  of  the  Federal 
courts,  perhaps  $100,000,  perhaps  $75,000. 

In  addition,  we  might  provide  a  mechanism  to  assess  costs  or  make 
it  more  difficult  for  people  to  frivolously  file  diversity  cases  alleging 
the  amoimt  in  question  to  be  much  higher  than  it  actually  is. 

^NTow,  I  am  not  sure  whether  that  can  be  done  under  existing  law. 
I  Ivuow  the  amount  in  question  would  have  to  be  changed  by  statute. 
T  don't  know  about  the  assessment  of  costs  for  people  who  frivolously 
file  a  lawsuit  alleging  the  amount  in  controversy  to  be  less  than  it  is. 

But  T  just  suggest  that  as  a  better  alternative  while  still  preserving 
the  Federal  diversity  situation,  which  many  consumers  are  now  find- 
ing it  advisable  because  of  service  of  process,  because  of  enforcement 
remedies. 

Because  of  those  situations,  Mr.  Chairman,  I  would  urge  the  sub- 
committee to  reconsider  its  previous  position  and  not  report  this 
measure,  or  if  the  measure  is  reported,  to  report  it  in  the  manner  that 
I  have  suggested. 

I  thank  the  chairman  and  the  subcommittee  for  listening  to  me  this 
morning,  and  I  would  be  glad  to  answer  any  questions. 

I  rnight  mention  to  you,  while  I  did  practice  law,  I  was  not  an  ac- 
tive litigation  attorney,  but  I  had  enough  experience  in  the  method- 
ology of  choosing  which  court  I  wanted  to  go  into  to  know  that  I 
am  not  sure  that  the  process  is  abused  that  much.  I  don't  believe  it 
is  by  attorneys,  but  I  do  believe  that  some  modification  may  be  neces- 
sary, and  that's  why  I  suggest  raising  the  jurisdictional  amount  and 
making  it  more  difficult  to  frivolously  claim  that  amount. 

Mr.  Kastknmeier.  We  had  testimony  yesterday  from  an  able 
judge,^Judge  Hunter,  whose  jurisdiction,  I  guess,  is  Missouri  rather 
than  Kansas,  that  there  were  many,  many  subterfuges  used  to  exploit 
and  manipulate  getting  diversity  cases  into  Federal  court.  And  he 
cited  quite  a  number  of  them. 

So  I  am  afraid  that  there  has  been  conflicting  testimony. 

IMr.  GiJCKMAN.  Mr.  Gudger  and  I  were  talking  about  this  for  a 
moment  coming  over.  Is  there  some  way  by  court  rule  or  by  statutes 
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to  provide  a  mechanism  or  incentive  to  assure  that  the  amount  in  con- 
troversy as  stated  in  the  complaint  or  the  petition  is  an  accurate  one  ? 
That  is,  is  there  any  way,  for  example,  if  you  and  I  have  a  car  acci- 
dent, and  I  break  my  arm  and  sue  you  for  $250,000,  that  you  could 
manage  to  pay  that  ? 

Mr.  Kastenmeier.  I  doubt  it.  And  as  a  matter  of  fact,  I  think  the 
attorneys  who  are  complaining  about  this  bill  most  bitterly  object  to 
that  more  than  anything  else  because  tactically,  and  essentially  theirs 
is  the  business  of  tactics,  they  do  not  want  to  be  limited  in  that 
connection. 

Do  I  understand  from  your  testimony  that  ^^^ou  think  the  State 
court  judges  of  Kansas  are  incapable  of  handling  400-odd  diversity 
cases  that  are  filed  each  year  in  Kansas  Federal  court  ? 

Mr.  Glickmax.  No.  As  a  matter  of  fact,  in  my  State  we  have  vastly 
expanded  the  number  of  State  court  judges,  t  shouldn't  say  in  my 
State  as  a  whole.  In  my  particular  area  we  have  expanded  the  power. 
Our  judges  are  still  elected,  though,  on  a  partisan  basis. 

I  just  have  a  feeling  that  the  richness  that  the  Federal  court  offers 
should  not  be  limited  only  to  Federal  question  cases.  I  believe  that, 
while  there  may  be  some  abuse,  and  the  court  judge  you  are  talking 
about  may  have  pointed  out  some  abuse,  that  particularly  in  large, 
multidistrict  cases,  diversity  jurisdiction  should  not  be  foreclosed. 

Mr.  Kastexmeier.  At  present,  three-quarters  of  the  cases  filed  in 
Kansas  were  filed  by  in-State  plaintiffs.  What  have  they  to  fear  from 
State  judges  in  Kansas? 

Mr.  Glickman.  Probably  nothing. 

Mr.  Kastexmetek.  There  is  another  proposal  which  raises  the  jur- 
isdictional limit  from  $10,000  to  $25,000  and  bars  in-State  plaintiffs 
from  suing  in  Federal  court.  You  might  be  more  congenial  to  that 
bill. 

Mr.  Glickmax.  Yes ;  is  that  bill  being  considered  by  this  subcommit- 
tee as  an  alternative? 

Mr.  Kastenmeier.  Well,  it  has  been  a  traditional  alternative  for 
changing  diversity  jurisdiction.  I  don't  know  if  it  is  in  bill  form  at  the 
moment  or  not. 

It  isn't,  I  am  informed.  But  it  was  last  year. 

Mr.  Glickman.  OK. 

Mr.  Kastexmeier.  The  gentleman  from  North  Carolina. 

Mv.  Gttdger.  I  would  like  to  ask  of  the  Chair  clarification  about  this 
pending  bill,  and  that  is  this :  AA^iere  the  in-State  plaintiff  is  barred 
from  recourse  on  the  $25,000  or  above  jurisdictional  amount,  is  re- 
moval available  under  this  other  act? 

Mr  Kastexmeier.  As  I  understand  it,  there  are  two  features.  One  is 
the  $25,000  across  the  board,  raising  all  jurisdictional  amounts  to 
$25,000,  and  also  barring  the  in-State  plaintiffs  from  resorting  to 
Federal  court.  Kemoval  for  out-of-State  defendants  would  be 
preserved. 

Mr.  Grudger.  I  would  like  to  ask  Congressman  Glickman  two  very 
brief  questions. 

Congressman,  I  do  notice  that  Kansas  apparently  has  substantially 
more  diversity  actions  initiated  in  its  Federal  courts  than  my  own  State 
of  North  Carolina,  despite  the  fact  that  my  State  has  twice  the  popula- 
tion of  yours.  So  it  does  indicate  that  there  has  been  more  recourse  to 
the  Federal  courts  for  diversity  actions  in  your  State. 
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Can  you  explain  this  differential  ?         ^    ^  •        j.  -.     a 

Mr.  Glickman.  I  would  probably  say  it  is  the  location  of  the  State. 
It  is  a  crossroads  of  America.  That  may  have  something  to  do  with  it. 
That  is,  that  the  country  is  bifurcated  by  Kansas  and  by  many  mter- 
state  highways.  There  are  a  lot  of  distribution  centers  located  m  the 
State  because  of  its  location. 

That  could  be  a  possibility.  I  don't  know  how  many  of  those  cases 
are  what  you  would  call  simple  accident  cases  or  what  the  nature  of 
them  is,  however. 

Mr.  GuDGER.  Do  you  see  any  substantial  difference  in  verdict  experi- 
ence in  your  State  and  Federal  courts  in  personal  injury  litigation  in 
the  State  of  Kansas  ? 

Mr.  Glickman.  My  personal  experience  has  been  no.  But  again,  I 
wasn't  an  active  litigator. 

Mr.  GuDGER.  Therefore,  you  would,  I  presume,  conclude  that  equal 
justice  is  administered  between  the  two  systems  and  the  old  argument, 
that  there  is  a  prejudice  against  the  nonresident,  does  not  reflect  itself 
in  the  verdict  experience. 

Mr.  Glickman.  I  would  hope  so,  but  again  I  come  from  an  urban 
area  of  the  State,  and  my  practice  was  limited  to  that  urban  area. 

I  am  told  by  attorneys  who  practice  in  some  of  the  less  urban  areas 
of  the  State,  where  judges  have  been  there  for  many,  many  years,  that 
the  situation  may  not  be  exactly  that  way. 

Mr.  Gtjdger.  I'did  not  have  opportunity  to  hear  testimony  yesterday 
pertaining  to  jurisdiction  shopping  under  the  diversity  rule,  which  T 
am  sure  is  available  where  you  have,  for  example,  a  railroad  with  linos 
going  through  many  different  States  where  jurisdiction  can  be  sought 
in  a  particular  area  where  the  verdict  experience  is  favorable  to  the 
personal  injury  claimant. 

You  are  familiar  with  the  fact  that  there  is  that  opportunity 
available 

Mr.  Glickmax.  Sure. 

Mr.  Gtjdger.  Under  the  diversity  patterns  which  now  exist  in  our 
law? 

Mr,  GLTrKMAisr,  That  is  correct,  yes. 

Mr.  Gtjdger,  Do  you  pee  anv  alternative  method  of  eliminating  this 
jurisdictional  opportunity,  this  shopping  opportunity  which  is  avail- 
able to  the  personal  injury  claimant? 

Mr.  Gltckman".  To  be  honest  with  you,  because  of  my  limited  experi- 
ence, I  am  not  prepared  to  answer  the  question.  But  obviously,  forum 
shoppinsr  in  diversity  cases  where  a  cause  of  action  may  have  arisen  in 
many  different  States  is  a  nroblem. 

But  T  nm  not  sure  that  that  relates  directly  to  the  issue  about  which 
I  am  talldnfr. 

Mr.  Gttdger.  One  final  question.  I  don't  know  how  much  you  have 
studied  this  problem,  and  the  problem  is  relatively  new  to  me,  but 
you  are  aware  that  there  have  been  a  general  growth  of  burden  upon 
the  Federal  court  svstem  due  to  developing  Federal  legislation. 

IMr,  Gtjckman-,  That's  correct. 

Mr.  Gtjdger.  And  you  realize  that  the  Federal  courts  are  confront- 
ing this  additional  burden  due  to  developing  Federal  legislation? 

^Tr.  Glictcmak.  I  might  add  that  there  has  been  an  increasing 
burden  on  the  State  courts  for  the  exact  same  reasons,  too.  I  am  not 
sure  which  has  grown  faster. 
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Mr.  GuDGER.  Can  you  give  us  any  concept  as  to  what  proportion  of 
your  States  civil  caseload  is  composed  of  the  484  total  diversity  actions 
filed  in  19T5-T6  and  the  545  in  1976-77? 

Mr.  Glickman.  No. 

Mr.  GuDGEK.  Would  you  perceive  that  it  might  be  less  than  5  percent 
of  the  total  civil  litigation  ? 

Mr.  Glickman.  It  could  be,  but  I  don't  know. 

Mr.  GuDGER.  No  further  questions. 

Mr.  Kastenmeier.  Do  you  have  any  questions  ? 

Mr.  Sawyer.  Just  one  or  two,  Congressman.  I  assume  that  Kansas 
has  not  had  anything  near  a  one-third  increase  in  its  total  State 
judiciary  in  the  last  couple  years. 

Mr.  Glickman.  As  a  practical  matter,  there  have  been  substantial 
increases  in  the  judiciary  in  the  last  18  months  in  Kansas  in  terms 
of  personnel,  but  only  in  the  urban  areas. 

Mr.  Sawit-R.  In  the  last  Congress  we  increased  the  Federal  judici- 
ary by  approximately  a  third. 

^Ir.  Glickman.  No,  it  hasn't  increased  a  third.  It  has  not  increased 
a  third,  and  if  I  may  go  back  to  Mr.  Gudger's  question,  it  is  con- 
ceivable that  reserving  Federal  court  with  the  increasing  number  of 
judges  we  created  changes  in  the  bankruptcy  court's  rule  and  perhaps 
changes  in  the  magistrates  rule,  may  be  more  significant  than  anything 
else  in  the  Federal  judges  and  justice  system,  the  Federal  judiciary. 

All  you  have  to  do  now  is  consider  Federal  cases.  It  kind  of  fits  into 
that  whole  cycle  of  creating  more  legislation  to  create  more  Federal 
courses  of  action,  because  they  will  have  more  time  to  handle  those 
kinds  of  cases.  That  is  not  based  in  any  fact.  That  is  just  philosophy. 

Mr.  Sawyer.  I  originally  joined  in  the  cosponsorship  during  the 
last  Congress  of  this  bill  to^  eliminate  diversity.  But  with  an  increase 
of  one-third  in  the  Federal  judiciary,  I  am  coming  to  the  point  of 
view  that  we  ought  to  go  slowly  in  removing  this  alternative  jurisdic- 
tional aspect  until  we  see  how  the  additional  one-third  increase  in  the 
judiciary  take  care  of  the  pro]:)],ems  along  with,  as  you  point  out,  the 
expansion  of  magistrate  jurisdiction  and  the  expansion  of  bankruptcy 
court  procedures  too. 

And  because  of  that  I  have  become  hesitant.  Now,  I  assume  there 
are  very  many  rural  circuits  in  Kansas.  I  am  not  intimately  familiar 
with  Kansas,  but  generally  so.  And  I  presume  that  the  judges  out 
in  those  very  rural  areas  are  not  exposed  much  to  highly  complex 
financial-type  litigation,  dealing  with  major  questions  of  finance  or 
business.  Would  that  be  a  fair  test  ? 

Mr.  Glickman.  I  would  say  that,  as  a  practical  matter,  you  are 
correct.  If  those  cases  need  to  be  filed,  generally  they  will  go  to  Wich- 
ita or  Kansas  City  attorneys  to  have  them  filed,  and  probably,  if  the 
jurisdiction  allows,  will  be  filed  in  Federal  court. 

There  is  just  a  feeling  that  the  U.S.  magistrate,  the  clerks  of  the 
courts  and  judges  themselves  are  far  more  capable  of  handling  some 
of  the  complex,  nonfederal  question  cases. 

Mr.  Sa^vyer.  We  have  also  an  assortment  of  areas  in  Michifran.  In 
my  district  of  western  IVIichigan  we  have  eight  cities  of  over  100,000, 
but  we  have  some  of  the  most  rural  coimties  or  areas  in  the  country 
too :  vacationland,  totally  noninrlustrial  and  that  sort  of  thing. 
Mr.  Glickman.  You  have  Lake  Michigan. 
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Mr.  Sawyer.  Well,  the  western  Federal  district  is  the  entire  western 
half  of  the  State  plus  the  entire  Upper  Peninsula,  and  there  is  great 
diversification,  both  urban  and  extremely  rural. 

And  I  am  aware  that  we  do  have  that  situation  in  Michigan.  I  as- 
sume in  many  of  the  States  that  have  both  cities  and  rural  areas,  and 
your  rural  judges,  while  they  are  totally  competent  people,  really 
have  very  little  or  no  exposure  to  the  more  complex  type  of  State 
litigations  on  non-Federal  question  litigations  that  might  come  up. 
I  think  that  is  one  of  the  reasons  in  Michigan,  for  example,  that 
if  there  is  any  basis  for  it,  usually  that  kind  of  litigation  is  by  option 
put  into  the  Federal  courts.  I  presume  also  from  an  out-of-State  liti- 
gant's point  of  view  that  the  Federal  courts  are  physically  a  lot  more 
accessible  by  air  and  other  things  than  some  of  the  rural  counties. 
Mr.  Gltckman.  That  is  very  true. 

Mr.  Sawyer.  And  I  know  that  would  be  equally  true  in  my  State. 
I  guess  that  is  all  I  have.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Kastemmeier.  Thank  you 

Mr.  Glickivian.  Thank  you,  Bob,  and  members.  I  appreciate  the 
tippearance. 

Mr.  Kastenmeier.  ]\Iay  I  ask  my  friend,  Mr.  Sawyer,  a  question  ?  I 
thought  Phil  Euppe  had  represented  upper  Michigan.  Do  I  have  that 
wrong  ? 

Mr.  Sawyer.  No;  I  was  speaking  of  the  Federal  western  district. 
No;  I  don't  come  anywhere  near  representing  the  whole  Federal  dis- 
trict, but  from  the  court  system  point  of  view,  Ruppe's  district  is  in 
my  bailiwick  as  far  as  the  Federal  court  is  concerned,  the  western 
district  of  Michigan.  It  is  the  biggest,  I  think  physically  the  biggest, 
in  the  country. 

Mr.  IvASTExisrEiER.  Incidentally,  the  Chair  will  state  that  we  are  in 
session  early  today.  Consequently,  we  would  like  to  move  things  along. 
We  will  have  three  further  witnesses.  We  have  just  heard  Congress- 
man Gliclnnan.  Next  we  will  have  Professor  Howe  of  Duke  University 
Law  School,  then  the  Association  of  Trial  Lawyers  of  America,  repre- 
sented by  Mr.  Robert  Begam,  and  the  Conference  of  Chief  Justices, 
with  two  witnesses. 

I  suggest  this  to  members,  so  thev  can  see  what  the  morninor  agenda 
is  and  also  to  suggest  to  witnesses,  if  you  have  rather  long  statements, 
that  you  might  like  to  trj'  to  summarize  your  points  of  view.  However, 
time  permitting,  you  may  proceed  as  you  wish. 

At  this  time  I  woulcl  like  to  invite  most  cordially  Prof.  Thomas 
Rowe  of  the  Duke  University  School  of  Law  to  come  forward  as  a 
witness. 

You  are  not,  as  I  recall,  Professor  Rowe,  new  to  the  Hill.  You  have 
worked,  as  I  understand  it,  for  the  Senate  Judiciary  Committee,  and 
so  we  most  cordially  invite  you  back  to  Congress  again.  You  also  were 
a  law  clerk  to  Supreme  Court  Justice  Potter  Stewart  and  have  had  a 
distinguished  career. 

In  any  event.  Professor  Rowe,  you  may  proceed  as  you  wish,  sir. 

TESTIMONY  OF  PEOF.  THOMAS  D.  EOWE,  JR.,  OF  THE  LAW  SCHOOL 

OF  DUKE  UNIVERSITY 

Mr.  Rowe.  Thank  you  for  your  welcome,  Mr.  Chairman.  As  you 
suggest,  I  plan  not  to  read  my  "^statement  in  its  entirety,  but  if  there  is 
unanimous  consent,  I  understand  it  can  be  entered  into  the  record. 
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IMr.  Kastenmeter.  Without  objection. 
[The  statement  of  Professor  Kowe  follows :] 

Statement  of  Thomas  D.  Howe,  Je.,  Associate  Pbofessob,  Duke  Universitx 

School  of  Law 

My  name  is  Thomas  D.  Rowe,  Jr.,  and  I  am  an  Associate  Professor  of  Law  at 
Duke  University  in  Durham,  North  Carolina.  I  have  received  a  B.A.  in  political 
science  and  economics  from  Yale  University,  a  B.Phil,  in  comparative  literature 
from  Oxford  University,  and  a  J.D.  from  Harvard  Law  School.  I  served  as  a 
law  clerk  to  Associate  Justice  Potter  Stewart  in  1970-71  and  then  was  a  staff 
attorney  for  a  subcommitee  of  the  Senate  Judiciary  Committee.  I  practiced  law 
here  in  Washington  for  two  and  a  half  years  before  going  into  teaching  at  Duke 
in  1975.  My  teaching  and  writing  have  been  in  the  areas  of  civil  procedure  and 
constitutional  law. 

As  this  body  has  been  considering  the  abolition  of  diversity  jurisdiction,  I  have 
tried  to  identify  what  the  effects  of  such  a  step  would  be  beyond  those  usually 
mentioned.  The  Office  for  Improvements  in  the  Administration  of  Justice  of  the 
United  States  Department  of  Justice  has  provided  a  grant  to  support  this  work, 
and  I  have  completed  a  study  entitled  "Significant  Nonobvious  Effects  of  the 
Abolition  of  the  General  Diversity  Jurisdiction"  for  the  Department.  The  views 
I  express  in  the  study  and  today  are,  of  course,  my  own.  I  have  also  completed 
an  article  entitled  "Abolishing  Diversity  Jurisdiction :  Positive  Side  Effects  and 
Potential  for  Further  Reforms,"  which  is  to  appear  in  this  month's  issue  of  the 
Harvard  Law  Review.  [See  Appendix  2(b)  ]. 

The  points  that  tend  to  receive  the  most  attention  in  the  debate  over  abolition 
are  such  matters  as  how  much  prejudice  against  out-of-state  litigants  survives 
in  state  courts,  how  much  reduction  there  would  be  in  federal  court  caseloads, 
and  how  desirable  it  would  be  to  transfer  the  state  law  determinations  involved 
in  diversity  cases  to  the  state  courts.  On  these  issues  my  views  are  generally  in 
accord  with  those  expressed  by  witnesses  you  have  heard  in  the  past  supporting 
abolition,  such  as  Judge  Friendly  and  Professor  Wright. 

On  those  questions,  however,  I  feel  I  have  little  to  add.  What  I  hope  can  be 
useful  to  this  Subcommittee  and  to  the  Congress  in  considering  the  abolition  pro- 
posal is  the  results  of  the  work  I  have  been  doing  on  other  effects  of  the  measure. 
To  summarize  my  conclusions  before  getting  ino  further  explanation,  the  pre- 
viously little-noticed  side  effects  of  abolition  would  be  significant  and,  virtually 
without  exception,  highly  beneficial.  Moreover,  most  of  the  benefits  I  have  been 
able  to  identify  would  not  come  about  from  measures  short  of  abolition,  such  as 
limiting  diversity  jurisdiction  to  out-of-state  plaintiffs  as  the  American  Law 
Institute  proposed  several  years  ago. 

To  talk  about  the  effects  I  have  mentioned,  I  need  to  offer  some  background 
explanation.  You  may  have  memories  from  law  school  or  practice — possibly  un- 
pleasant ones — of  something  called  the  "complete  diversity"  rule.  That  rule, 
established  in  Strawlyridge  v.  Curtiss,  7  U.S.  (3  Cranch)  267  (1806),  requires 
that  for  federal  diversity  jurisdiction  all  plaintiffs  must  be  of  different  state 
citizenship  from  all  defendants.  A  few  diagrams  may  be  useful  to  illustrate  the 
working  of  the  rule  : 

[$10,000  in  controversy  assumed  throughout] 

(1)  No  diversity — no  federal  diversity  jurisdiction  : 

Plaintiff  (Illinois)  v.  Defendant  (Illinois) 

(2)  "Incomplete"  or  "minimal"  diversity — also  no  federal  diversity  jurisdiction  : 

Plaintiff  (Illinois)  v.  Defendant  (Wisconsin) 
and 

Defendant  (Illinois) 

(3)  "Complete"  diversity — federal  diversity  jurisdiction: 

(a)  Plaintiff  (Illinois)  v.  Defendant  (Wisconsin) 
or 

(b)  Plaintiff  (Illinois)  v.  Defendant  (Wisconsin) 
and 

Defendant  (Indiana) 
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That  may  not  look  too  complicated,  and  applying  the  complete  diversity  re- 
quirement to  a  plaintiffs  original  complaint  is  in  fact  not  usually  a  problem.  But 
the  rule  starts  presenting  extraordinarily  difficult  questions  when  it  has  to  be 
applied  to  cases  involving  the  later  joinder  of  additional  parties,  which  the  mod- 
ern approach  of  the  Federal  Rules  of  Civil  Procedure  encourages  through  such 
devices  as  third-party  complaints  and  intervention. 

Many  of  the  benefits  I  foresee  from  abolition  would  come  about  simply  be- 
cause without  diversity  jurisdiction,  courts  and  litigants  would  not  have  to  face 
the  many  complex  problems  that  the  complete  diversity  rule  engenders.  You  may 
wonder  whether  it  would  not  be  more  sensible  simply  to  overrule  the  complete 
diversity  rule,  which  Congress  may  do  by  legislation  since  the  Supreme  Court 
has  made  it  clear  that  the  rule  is  merely  an  interpretation  of  the  diversity  juris- 
diction statute.  But  keeping  diversity  jurisdiction  while  overruling  the  Straw- 
hridge  requirement  would  probably  increase  the  federal  courts'  diversity  case- 
load greatly,  which  would  add  to  a  good  many  other  present  difficulties  rather 
than  reducing  them. 

Moreover,  the  non-obvious  benefits  of  abolition  would  not  be  only  those  of 
getting  rid  of  the  complete  diversity  rule.  In  brief,  the  effects  my  study  has  identi- 
fied are  of  three  main  kinds :  sheer  reduction  in  the  incidence  of  difficult  juris- 
dictional and  procedural  issues  mostly  connected  with,  or  unique  to,  diversity 
jurisdiction  and  the  complete  diversity  requirement;  facilitation  of  judicial  re- 
thinking of  some  areas  of  federal  pendent  and  ancillary  jurisdiction  that  have 
often  been  confined  and  confused  by  diversity  problems ;  and  paving  the  way  for 
some  possible  further  statutory  and  rule  reforms  in  federal  practice  and  proce- 
dure. In  other  vvords,  there  would  be  some  problems  that  courts  and  litigants 
simply  would  not  have  to  face  any  more ;  some  case  law  that  the  courts  might 
profitably  rethink  because  of  the  influence  that  diversity  problems  have  had ; 
and  some  measures  that  the  Congress  or  the  rulemakers  might  like  to  adopt  that 
would  be  easier  after  abolition. 

In  the  first  category  of  problems  that  would  have  to  be  faced  much  less  or 
not  at  all,  an  obvious  example  is  the  determination  of  just  what  state  a  party 
is  a  citizen  of.  Much  of  the  time  that  determination  is  an  easy  one,  but  with 
mobile  people  and  multistate  corporations  it  can  get  quite  complex  and  time- 
consuming  ;  furthermore,  if  it  turns  out  later  to  have  been  mistaken,  it  can  re- 
sult in  an  otherwise  valid  decision's  being  thrown  out  and  sent  to  state  court 
for  an  entire  new  trial.  Another  determination  that  should  much  less  often  be 
seriously  contested  if  diversity  were  abolished  is  that  of  realignment;  presently, 
litigants  sometimes  contest  whether  a  party  should  be  aligned  as  a  plaintiff  or 
a  defendant.  Usually,  the  only  reason  why  alignment  is  worth  caring  about  is 
that  it  would  preserve  or  destroy  federal  jurisdiction  based  on  diversity ;  after 
abolition,  thei'e  would  be  many  fewer  occasions  when  parties  would  have  any 
reason  to  invest  their  own  time  and  that  of  federal  judges  in  this  issue. 

A  somewhat  more  complex  problem  is  that  of  collusion  to  invoke  federal  juris- 
diction, which  is  a  concern  unique  to  diversity  jurisdiction  because  of  the  oppor- 
tunity to  create  diversity  by,  say,  assigning  your  claim  against  your  own  co-citizen 
to  an  out-of-stater.  Congress  has  told  the  federal  courts,  in  section  1359  of  the 
Judicial  Code,  not  to  let  this  happen,  which  is  sensible  enough  given  that  it 
would  otherwise  be  much  too  easy  to  get  into  federal  court ;  but  the  determina- 
tion whether  some  tactic  that  creates  diversity  or  otherwise  seeks  to  evade  re- 
strictions on  federal  diversity  jurisdiction  is  improperly  collusive  is  often  a  diffi- 
cult one,  and  one  that  V\'ould  j)e  unnecessary  after  abolition. 

These  are  not  the  only  examples  of  the  first  general  type  of  beneficial  side 
effect  I  have  mentioned,  reducing  or  eliminating  several  difficult  determinations 
necessary  because  of  the  requirements  for  federal  diversity  jurisdiction.  In  fact, 
the  examples  are  the  less  complicated  ones  among  effects  of  this  type  I  have 
identified.  However  it  may  appear,  I  have  not  been  trying  to  illustrate  confusion 
by  creating  it;  the  point  is  that  diversity  jurisdiction  forces  these  and  much 
more  complex  problems  on  federal  judges  and  practitioners,  and  all  of  them 
have  little  or  nothing  to  do  with  the  merits  of  the  dispute  the  parties  are  trying 
to  have  adjudicated.  Al»olishing  diversity,  finally,  would  not  transfer  these  prob- 
lems to  the  state  courts,  because  the  difficulties  are  all  the  result  of  basing  fed- 
eral jurisdiction  on  the  citizenships  of  the  parties;  since  state  courts  do  not 
usually  have  to  loolv  to  parties'  citizenships  to  determine  whether  they  have  juris- 
diction, they  would  not  inherit  these  difficulties  that  he  federal  courts  face  now. 
The  second  general  type  of  effect  would  be  the  probable  elimination  of  some 
confused  and  restrictive  ease  law  on  procedural  problems  in  the  federal  courts 
that  has  been  influenced  by  diversity  considerations.  The  Federal  Rules  of  Civil 


75 

Procedure,  in  an  effort  to  promote  economy  and  convenience  for  courts  and  liti- 
gants, liave  quite  liberal  provisions  for  adding  related  claims  and  parties  after 
a  dispute  is  already  in  federal  court ;  the  idea  is  to  allow  the  settling  of  related 
matters  in  one  litigation.  One  such  provision  is  "impleader"  under  Rule  14,  which 
lets  a  defendant  join  a  third  party  who  may  be  liable  to  him  for  the  plaintiff's 
claim.  In  other  words,  someone — like  an  insurance  policy  holder— can  bring  in 
a  party  who  may  have  to  indemnify  him — like  his  insurance  company,  in  effect 
saying  that  if  I  owe  the  plaintiff  then  you  owe  me.  The  rule  lets  all  that  be 
settled  in  one  trial  rather  than  two. 

The  rule  also  lets  the  plaintiff  and  the  third-party  defendant  claim  against 
each  other  directly  if  they  have  such  claims,  and  this  is  where  diversity  jurisdic- 
tion has  caused  problems.  To  resort  to  a  diagram  again,  say  that  an  Illinois 
plaintiff  brings  a  proper  diversity  suit  in  federal  court  against  a  Wisconsin 
defendant.  The  Wisconsin  defendant  impleads  a  third-party  defendant  who  may 
be  liable  to  him,  and  that  party  happens  to  be  from  Illinois. 

Plaintiff  (Illinois)  v.  Defendant  (Wisconsin) 

V. 

Third-party  defendant  (Illinois) 

If  the  federal  court  lets  the  plaintiff  do  what  the  rule  permits  and  add  his 
claim  against  the  third-party  defendant,  then  the  plaintiff  has  accomplished 
precisely  what  the  complete  diversity  rule  says  he  may  not  do — bring  a  federal 
diversity  action  against  two  defendants,  one  of  whom  is  from  his  home  state. 
Just  last  year,  the  Supreme  Court  settled  that  such  claims,  when  there  is  no 
other  basis  of  federal  jurisdiction  such  as  a  federal  question,  cannot  be  included 
in  a  diversity  case.  {Owen  Equipment  and  Erection  Co.  v.  Kroger,  437  U.S.  865 
(1978).) 

This  much  does  not  seem  to  be  all  that  problematical.  The  trouble  has  been  that 
the  lower  federal  courts  have  not  always  considered  whether  it  makes  sense  to 
apply  such  restrictions  beyond  the  diversity  situations  in  and  for  which  they 
were  evolved.  And  in  some  cases,  courts  handling  federal  question  cases  have 
relied  uncritically  on  language  from  diversity  actions,  frustrating  efforts  at 
joinder  on  the  basis  of  rules  developed  in  diversity  litigation  to  deal  with  prob- 
lems created  by  the  Strawiridge  complete  diversity  rule.  What  abolition  would 
eliminate  is  the  basis  for  this  sort  of  muddled  carryover  effect,  making  it  easier 
for  the  federal  courts  to  consider  on  its  own  merits  the  question  whether  such 
joinder  should  be  permitted  in  federal  question  cases. 

The  third  type  of  eft'ect  would  be  the  elimination  of  certain  obstacles  diversity 
jurisdiction  now  poses  for  some  possibly  desirable  reforms  in  federal  court  juris- 
diction and  procedure.  To  give  just  one  example,  it  might  be  useful  if  the  federal 
courts  could  have  a  single  uniform  provision  for  nationwide  service  of  process  to 
bring  parties  before  them.  Instead,  what  we  have  is  a  patchwork  of  statutes 
providing  for  nationwide  service  in  particular  types  of  cases,  plus  a  general 
provision  that  for  the  most  part  limits  federal  courts'  process  in  other  cases  to 
the  long-arm  authority  of  the  state  in  which  the  federal  court  is  sitting.  A 
problem  that  arises  mostly  in  diversity  cases  seems  to  be  the  main  reason  for 
this  restriction.  Under  prevailing  rules  for  choice  of  law  by  the  federal  courts,  a 
federal  court  in  a  diversity  case  must  follow  the  conflicts  law  of  the  state  in 
which  it  sits.  Nationwide  service  going  beyond  the  state's  long-arm  provision 
might  bring  before  a  federal  court  a  party  who  could  not  have  been  sued  in  the 
courts  of  the  same  state :  the  conflicts  practice  might  then  subject  that  party  to 
a  rule  of  substantive  law  that  could  otherwise  not  have  governed  his  conduct, 
and  that  is  generally  regarded  as  unfair.  Abolishing  diversity  would  eliminate 
most  of  the  situations  in  which  this  problem  could  arise,  which  might  make  a 
uniform  nationwide  service  provision  much  more  attractive. 

What  all  these  effects  suggest  is  that  there  is  an  additional,  major  set  of 
considerations  in  favor  of  abolishing  diversity  jurisdiction — the  simplification  of 
federal  practice  by  reducing  or  eliminating  some  of  the  thorniest  procedural 
difficulties  that  federal  courts  and  practitioners  in  them  must  face,  plus  the 
creation  of  opportunities  for  further  improvements.  None  of  this  is  to  deny  that 
the  supposed  benefits  of  having  diversity  jurisdiction  are  genuine  ones,  but  any 
such  benefits  do  appear  to  come  at  an  even  higher  cost  than  we  had  realized. 
(The  complete  diversity  rule,  incidentally,  means  that  your  ability  to  take  ad- 
vantage of  the  diversity  jurisdiction  often  depends  on  what  may  be  a  fluke — 
whether  citizens  of  the  same  state  happen  to  get  involved  on  both  sides  of  a 
dispute,  which  may  have  nothing  to  do  with  whether  there  is  local  bias  against 
an  out-of-stater  who  is  also  involved. ) 
44-811—79 6 
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Sometimes  there  is  debate  over  whether  it  is  the  proponents  of  abolishing 
diversity,  or  those  who  would  keep  it,  who  should  have  the  burden  on  the  issue. 
John  Frank  argued  to  you  in  the  last  Congress  that  before  abolishing  diversity, 
we  should  be  able  to  see  "clear-cut  good  in  it."  What  I  think  I  can  fairly  conclude 
from  my  work  is  that  there  is  such  a  good,  and  that  even  if  the  burden  is  on  the 
abolitionists  it  is  one  they  can  satisfy. 

As  the  foregoing  reflects,  in  my  judgment  the  diversity  jurisdiction  should  be 
abolished ;  and  the  bill  reported  out  by  this  Subcommittee  and  passed  by  the 
House  in  the  last  Congress,  H.R.  9622.  is  a  good  bill.  There  is,  however,  one 
change  that  could  make  it  even  better.  H.R.  9622,  while  abolishing  the  "general" 
diversity  jurisdiction  for  cases  between  citizens  of  different  states,  retained  the 
"alienage"  jurisdiction  of  the  federal  courts  over  disputes  between  citizens  and 
aliens.  My  concern  is  not  with  whether  you  should  keep  this  type  of  jurisdiction  ; 
it  is  that  if  you  do  keep  it  while  reporting  out  a  bill  abolishing  general  diversity, 
I  would  strongly  urge  you  to  include  a  provision  overruling  the  complete  diversity 
requirement  for  alienage  cases.  Instead,  it  should  be  enough  for  there  to  be 
"minimal"  diversity — when  of  any  two  adverse  parties  one  is  a  citizen  of  an 
American  state  and  another  is  an  alien,  without  regard  to  other  litigants  and 
their  alignment. 

The  federal  courts  have  held  the  complete  diversity  rule  applicable  to  alienage 
cases  as  well  as  to  those  within  the  general  diversity  jurisdiction ;  but  the 
Supreme  Court  has  made  it  clear  that  the  rule  is  purely  a  matter  of  statutory 
interpretation  and  subject  to  change  by  Congress.  (E.ff.,  Owen  Equipment  and 
Erection  Co.  v.  Kroger,  4.37  U.S.  365,  373  n.l3  (1978).)  As  troublesome  as  the 
complete  diversity  rule  is  in  cases  between  citizens,  its  effects  are  even  worse 
in  tile  alienage  jurisdiction.  To  begin  with,  it  produces  an  irrational  and  com- 
plicated crazy  quilt  pattern  for  cases  involving  citizens  oppnsln'r  alions.  As  the 
rule  is  applied  in  alienasre  cases,  either  state  co-citizens  or  co-aliens  as  adver- 
saries destroy  complete  diversity  and  thus  federal  alienage  jurisdiction.  Thus,  if 
an  alien  or  aliens  oppose  a  citizen  or  citizens,  with  no  other  parties  involved, 
there  is  jurisdiction : 

(1)  Complete  diversity — federal  alienage  jurisdiction: 

Plaintiff  (England)  v.  Defendant  (New  York) 
or 

Plaintiff  (New  York)  v.  Defendant  (England) 

Similarly,  if  citizens  of  completely  diverse  citizenship  oppose  each  other  and 
an  alien  or  aliens  are  also  involved  on  just  one  side,  the  federal  courts  have 
jurisdiction : 

(2)  Complete  diversity — federal  jurisdiction: 

Plaintiff  (New  Jersey)  v.  Defendant  (Nev«r  York) 
and 

Plaintiff  (England) 

But  because  of  the  complete  diversity  rule,  if  there  are  aliens  on  both  sides 
and  citizens  on  only  one,  there  is  no  federal  alienage  jurisdiction  : 

(3)  Incomplete  diversity — no  federal  alienage  jurisdiction: 

Plaintiff  (Massachusetts)  t\  Defendant  (England) 
and 

Plaintiff  (Ireland) 

Also,  if  there  are  aliens  on  one  side  but  incomplete  diversity  between  citizen 
adversaries  who  are  also  involved,  there  is  no  federal  alienage  or  diversity 
jurisdiction : 

(4)  Incomplete  diversity — no  federal  alienage  or  diversity  jurisdiction : 

Plaintiff  (Massachusetts)  v.  Defendant  (Connecticut) 
and  and 

Plaintiff  (Ireland)  Defendant  (Massachusetts) 

Just  by  itself,  this  pattern  is  confusing  and  arbitrary  enough.  What  is  worse 
is  that  it  excludes  from  federal  cc,v,rt  cases  that  should  be  there  according  to 
what  are  commonly  accepted  as  tlie  reasons  for  having  the  alienage  jurisdiction. 
There  seem  to  be  two  such  reasons ;  th^  concern  about  state  court  bias  against 
outsiders  that  also  applies  to  gf»')ernl  diversity  jurisdiction,  and  the  possibility 
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■of  affecting  United  States  foreign  relations  by  the  treatment  of  aliens  in  our 
courts.  Under  tlie  crazy  quilt  pattern  outlined  above,  the  complete  diversity 
rule  excludes  from  federal  court  some  cases  that  might  aflfect  our  foreign  rela- 
tions just  as  much  as  cases  allowed  in.  Moreover,  the  rule  gives  a  citizen  plaintiff 
the  ability  to  manipulate  his  suit  to  block  an  alien  defendant  from  all  access  to 
the  federal  courts,  whatever  the  possible  bias  against  the  alien  or  the  foreign 
relations  repercussions,  if  the  plaintiff  can  find  a  citizen  of  his  own  state  who 
would  be  a  proper  co-defendant.  Finally,  keeping  the  complete  diversity  rule  for 
.  alienage  cases  would  preserve  in  miniature  the  many  complex  and  difficult 
problems  that  it  raises  now.  The  rule,  in  sum,  is  an  egregiously  bad  one  for 
alienage  cases. 

If  the  Subcommittee  decides  to  report  out  a  bill  abolishing  general  diversity 
but  keeping  the  alienage  jurisdiction,  it  could  make  that  jurisdiction  fulfill  its 
purposes  and  eliminate  many  of  the  present  problems  by  overruling  the  complete 
diversity  requirement.  Such  a  measure  should  not  threaten  any  large  increase 
in  federal  dockets  because  the  alienage  caseload  is  small.  If  the  Subcommittee 
is  inclined  to  adopt  this  suggestion,  one  way  of  drafting  such  a  provision  would 
be  to  replace  the  present  28  U.S.C.  §  1332(a)  (1976)  with  the  following : 

The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions  in  which 
the  matter  in  controversy  exceeds  the  sum  or  value  of  x  dollars,  exclusive  of 
interest  and  costs,  and — 

(1)  one  of  any  two  adverse  parties  is  a  citizen  of  a  State  and  the  other  is  a 
citizen  or  subject  of  a  foreign  state ;  or 

(2)  is  between  a  foreign  state,  as  defined  in  section  1603(a)  of  this  title,  as 
plaintiff  and  citizens  of  a  State  or  of  different  States. 

(Subsection  (2)  is  to  preserve  the  present  28  U.S.C.  §  1332(a)  (4)  (1976), 
recently  enacted  to  provide  jurisdiction  in  cases  involving  foreign  states  as 
plaintiffs  in  American  courts.) 

There  may  be  good  reasons  for  not  proceeding  with  this  amendment  at  the 
moment,  and  I  definitely  am  not  implying  that  there  should  be  no  abolition  of 
-general  diversity  jurisdiction  if  you  do  not  also  overrule  the  complete  diversity 
requirement  for  alienage  cases.  Very  much  to  the  contrary,  I  think  H.R.  9622 
as  passed  by  the  House  in  the  last  Congress  was  a  good  bill  and  endorse  it 
wholeheartedly.  This  suggestion  is  simply  to  propose  a  modest  way  in  which 
good  legislation  might  be  made  significantly  better. 

Professor  Rowe.  Something  that  yon  may  hear  mention  of  occasion- 

.  ally  from  people  watching  the  legislative  process  is  what  I  have  heard 

.referred  to  as  the  law  of  the  unintended  consequences — the  idea  being 

that  you  always  seem  to  accomplish  something  different  from,  or  at 

least  in  addition  to,  what  you  set  out  to  do,  perhaps  sometimes  even 

defeating  your  original  purpose. 

What  I  have  been  doing,  as  this  subcommittee  and  the  Congress 
.  generally  have  been  considering  whether  diversity  jurisdiction  should 
be  abolished,  is  trying  to  figure  out  what  would  be  the  generally  un- 
anticipated consequences  of  abolishing  the  diversity  jurisdiction. 
Subject  to  the  usual  limitations  on  human  foresight,  I  am  in  the 
happy  position  of  being  able  to  tell  you  that  my  conclusion  is  that  the 
effects  of  abolishing  diversity  would  be  far  better  than  most  people 
had  been  aware  of. 

I  have  been  looking  into  several  different  kinds  of  side  effects,  if 
you  will,  of  abolishing  diversity  that  I  want  to  try  to  give  some  ex- 
amples of. 

The  usual  kinds  of  effects  that  people  talk  about  are  such  problems 
as  how  much  prejudice  remains  against  out-of-Staters  in  State  courts, 
how  much  of  a  reduction  there  would  be  in  Federal  court  caseloads, 
how  much  the  States  could  absorb  the  addition,  how  important  it  is 
or  isn't  to  reduce  Federal  court  caseloads  now,  and  the  desirability  of 
moving  State  law  determinations  to  the  State  courts.  On  these  points 
my  views  are  generally  in  accord  with  those  expressed  by  witnesses 
-  that  you  have  heard  who  have  supported  abolition  in  the  past,  such 


as  Judge  Friendly  and  Professor  Wright.  But  these  are  questions  on 
which  I  don't  f  eell  have  all  that  much  to  add. 

Wliat  I  want  to  try  to  offer  is  something  that  I  hope  can  help  the 
subcommittee  a  little  bit— more  on  the  side  effects  of  abolishing  di- 
versity. To  summarize  my  conclusions  before  getting  into  them  in  more 
detail,  I  think  that  these  relatively  little-noticed  side  effects  would  be 
significant  and,  virtually  without  exception,  very  highly  beneficial. 
Also  important,  I  think,'  is  that  nearly  all  of  these  benefits  would  not 
come  about  from  measures  that  stop  short  of  full  abolition,  such  as  the 
possibility  of  just  limiting  the  diversity  jurisdiction  to  out-of-State 
plaintiffs. 

To  talk  about  these  effects  that  I  have  mentioned,  I  have  to  offer 
some  background  explanation.  All  of  you  being  lawyers,  you  may  have 
some  memories  from  law  school  or  ]^ractice,  and  maybe  they  are  un- 
pleasant ones,  of  something  called  the  complete  diversity  rule.  It  vras 
established  in  a  case  decided  by  Chief  Justice  Marshall  in  1806  called 
Strmohrklge  v.  Curtiss.  It  is  reported  that  in  fact  Chief  INIarshall  later 
expressed  regret  the  Strawhidge  case  had  been  decided  the  v/ay  it  had. 

But  what  it  requires,  and  it  is  still  very  much  a  part  of  the  interpre- 
tation of  the  diversity  statutes,  is  that  for  Federal  diversity  jurisdic- 
tion all  plaintiffs  must  be  of  different  State  citizenship  from  all  de- 
fendants. In  my  statement  on  pages  2  and  3  I  have  some  diagrams  to 
try  to  illustrate  how  it  works  when  you  have  plaintiffs  and  defendants 
whether  a  claim  can  be  added,  or  whether  a  party  can  be  added  once 
you  have  had  a  case  already  in  the  court.  Then  people  who  are  from 
the  same  State  involved  in  the  case  start  trying  to  add  claims  against 
each  other,  and  there  is  no  simple  resolution  of  it  either  way. 

And  the  rule  is  very  well  established — the  Supreme  Court  has  re- 
cently reaffirmed  it — as  a  matter  of  statutory  interpretation  under  the 
diversity  statutes.  Applying  it  to  people's  original  complaints  is  not  all 
that  difficult,  but  it  does  start  presenting  the  courts  with  extraordinar- 
ily difficult  problems  of  whether  a  case  can  remain  before  them, 
whether  a  claim  can  be  added,  or  whether  a  party  can  be  added  once 
you  have  a  case  already  in  the  court.  Then  people  who  are  from  the 
same  State  involved  in  the  case  start  trying  to  add  claims  against  each 
other,  and  tliere  is  no  simple  resolution  of  it  either  way. 

Sometimes  the  courts  have  allowed  certain  kinds  of  claims  between 
parties  from  the  same  State  which  they  couldn't  bring  under  the  di- 
versity jurisdiction  as  an  original  matter.  In  other  types  of  situations 
they  have  decided  they  can't  allow  this  kind  of  thing,  so  there  is  a 
rather  confusing  patchwork  as  a  result  of  the  working  of  the  complete 
diversity  rule  here. 

There  is  a  question  that  you  might  ask  yourself.  Would  we  be  throw- 
ing the  baby  out  with  the  bath  water  if  we  get  rid  of  the  diversity 
jurisdiction  ?  To  get  rid  of  these  problems  with  the  complete  diversity 
rule,  shouldn't  we  just  overrule  the  complete  diversity  rule? 

The  trouble  is,  that  would  make  a  good  many  other  cases  subject 
to  Federal  jurisdiction.  And  I  have  the  impression  that  is  not  the  sort 
of  thing  this  subcommittee  or  the  Congress  in  general  is  inclined  to  do. 
It  would  get  rid  of  a  good  many  of  these  kinds  of  problems  that  I  am 
talking  about,  but  not  all  of  them,  because  I  am  also  talking  about 
some  other  problems  related  to  the  diversity  jurisdiction  other  than 
those  that  have  to  do  with  the  complete  diversity  rule.  But  in  any^ 
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•event,  it  would  probably  considerably  increase  the  Federal  diversity 
caseload. 

The  kinds  of  effects  that  I  am  talking  about  are  three  main  kinds. 
One  is,  as  I  have  mentioned,  some  difficult  jurisdictional  and  pro- 
cedural issues  that  the  Federal  courts  have  to  face  mainly  because  of 
the  existence  of  the  complete  diversity  rule.  If  you  don't  have  the 
diversity  jurisdiction,  then  these  kinds  of  issues  are  simply  not  going 
to  come  before  the  Federal  courts.  They  are  also  not  going  to  come 
before  the  State  courts  either,  because  they  are  the  result  of  the  fact 
that  diversity  jurisdiction  rests  on  the  citizenship  of  the  parties,  and 
State  courts'  subject  matter  jurisdiction  does  not  rest  there.  They  are 
courts  of  general  jurisdiction.  So  abolishing  diversity  would  not  trans- 
fer these  knotty  procedural  points  to  the  State  courts.  They  would 
disappear;  to  the  extent  that  Federal  diversity  jurisdiction  was 
abolished,  these  problems  would  simply  disappear  entirely  because 
they  are  unique  to  the  diversity  jurisdiction. 

That  is  the  first  kind,  these' difficult  procedural  problems.  Then,  the 
second  kind  is  that  some  of  these  diversity  issues  have  caused  what 
strikes  me  as  muddled  judicial  thinking.  The  Federal  courts  have 
evolved  rules  in  diversity  cases  to  deal  with  diversity  problems,  and 
they  have  not  always  considered  related  problems  in  Federal  question 
cases  independently.  They  have  sometimes  evolved  a  rule  in  diversity 
cases  for  some  type  of  situation  because  of  diversity  problems  and 
then  just  uncritically  applied  it  to  Federal  question  cases. 

And  again,  abolishing  diversity,  it  seems  to  me,  would  make  it 
easier  for  the  Federal  courts  to  approach  those  problems  without  the 
kind  of  confusing  influence  that  diversity  now  overexerts  in  Federal 
question  cases. 

The  third  kind  of  effect  that  I  am  talking  about  is  some  statutory 
or  rule  reforms  that  diversity  now  in  one  way  or  another  presents  an 
obstacle  to.  Of  course,  such  reforms  would  have  to  be  considered  on 
their  individual  merits,  but  there  are  certain  kinds  of  measures  that 
might  be  desirable  ones  for  the  Federal  judicial  system,  such  as  uni- 
form nationwide  service  of  process,  and  diversity  poses  some  rather 
complex  obstacles  to  these. 

In  the  research  that  I  have  been  doing,  going  back  in  the  materials 
on  why  the  rulemakers  adopted  certain  rules,  you  can  see  that  they 
felt  they  couldn't  do  certain  things  because  of  the  effects  that  their  rule 
might  have  if  it  were  applied  in  diversity  cases,  and  getting  rid  of  the 
diversity  jurisdiction  would  eliminate  this  kind  of  problem  and  make 
it  possible  to  consider  these  kinds  of  reforms  without  worrying  about 
these  sorts  of  effects  that  would  come  up  in  di^^ersity  cases. 

Let  me  then  try  to  give  a  few  examples  of  the  kinds  of  effects  that  I 
am  talking  about  in  these  three  main  categories.  The  first  is  some  juris- 
dictional and  procedural  problems  that  would  have  to  be  faced  much 
less  or  not  at  all.  Prof.  David  Currie  of  the  University  of  Chicago,  who 
has  also  done  work  in  this  area,  has  referred  to  the  "enormous  infra- 
structure that  has  grown  up  to  support  and  define  the  diversity  juris- 
diction," and  these  are  examples  of  tliis  kind  of  infrastructure. 

A  first  very  basic  example  is  the  determination  of  what  State  a  party 
is  a  citizen  of.  A  lot  of  tim^es  that  isn't  a  problem,  but  when  you  are 
dealing  with  mobile  people  or  multi-State  corporations,  it  often  pre- 
sents a  good  deal  of  difficulty.  The  Federal  rule  on  the  citizenship  of  a 
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corporation,  for  example,  is  that  it  is  a  citizen  of  the  State  in  ^vhich  it  is- 
incorporated,  but  also  of  the  State  where  it  has  its  principal  place  of  | 
business.  The  Federal  courts  have  different  tests  for  that.  Some  say  it  is 
where  you  have  your  largest  operation.  Others  say  it  is  where  you  have  j 
your  headquarters.  Well,  a  lot  of  corporations  have  their  headquarters  | 
in  New  York  and  their  largest  operation  in  Ohio  or  somethino-  like 
that,  and  the  courts  are  just  plain  split  on  how  to  handle  that.  The  re- 
sult is  both  inconsistency,  as  the  difference  in  rules  indicates,  and  in 
some  cases  a  good  deal  of  complexity.  This  is  the  type  of  thing  the 
Federal  courts  would  have  to  face  much  less  or  not  at  all  if  the  diversity 
jurisdiction  were  abolished. 

There  is  another  kind  of  determination,  to  give  one  other  example 
here — that  of  the  alignment  of  parties,  whether  somebody  should  be 
treated  in  a  case  as  a  plaintiff  or  a  defendant.  A  lot  of  the  time  it  just 
doesn't  make  any  difference;  it  is  merely  a  formal  label,  and  it  doesn't 
really  make  all  that  much  difference  for  purposes  of  the  litigation,  so 
people  often  don't  have  any  reason  to  invest  their  resources  in  contest- 
ing the  issue.  But  with  the  complete  diversity  rule,  if  you  have,  say, 
a  diversity  case  in  Federal  court  with  two  parties  from  Wisconsin  on 
one  side  of  the  case,  then  there  can  be  an  argument  that  one  of  them 
should  be  moved  over  to  the  other  side ;  and  if  he  does  get  moved  over,^ 
the  case  has  to  be  thrown  out  of  Federal  court  because  of  incomplete 
diversity.  That  can  happen  even  after  the  parties  have  been  litigating 
for  a  while,  since  the  realinement  determination  can  be  made  on  what 
comes  out  in  the  litigation  of  the  case.  So  the  ra'=e  can  then  have 
to  be  thrown  out  because  of  this  realinement,  which  can  have  very 
wasteful  effects.  If  you  didn't  have  a  jurisdiction  resting  on  the  citizen- 
ships of  the  parties  this  way,  you  wouldn't  have  people  witli  much 
reason  to  fight  over  this  kind  of  thine:. 

Another  example  of  this  type  of  effect  is  that  of  collusion  to  invoke 
Federal  jurisdiction.  Because  of  the  attractiveness  to  many  people  of 
the  Federal  forum,  people  will  often  do  various  things  to  take  advan- 
tage of  it.  Some  people  have  been  known  even  to  move  across  a  State 
border  to  change  their  residence  to  get  Federal  lurisdiction.  Another 
thing"  that  the  Federal  courts  have  encountered  is  people  trving  to 
assign  a  claim  to  someone  from  out  of  State  in  order  to  create  diversity 
jurisdiction. 

Congress  has  sensiblv  tried  to  crack  down  on  this  kind  of  thing,  be- 
cause it  is  somethin.nr  of  an  abuse  if  you  have  basically  a  one-State  liti- 
gation and  somebody,  by  assigning  a  claim  to  another  party,  can  get 
it  in  the  Federal  court.  Though  Congress  has  tried  to  crack  down  on 
it,  you  still  have  the  problem  of  facing  the  efforts,  having  to  make  the 
determination  whether  a  particular  kind  of  collusion  is  one  that  is  ^o 
bad  that  the  Federal  courts  should  throw  the  case  out  because  of  it, 
or  whether  it  is  something  that  should  be  permissible. 

An  aside  here,  inspired  by  something  that  Congressman  Glickman 
mentioned:  He  was  talking  about  the  possibility  of  measures  to  sanc- 
tion people  who  inflate  the  jurisdictional  amount  in  diversitv  cases. 
There  are  such  provisions  alreadv  in  the  general  Federal  oue<5tion  and 
diversity  iurisdiction  statutes:  if  it  turns  out  at  the  end  of  the  litiga- 
tion that  the  recoA'ery  is  less  than  the  iurisdictional  amount,  there  can 
be  cost  shifting  to  the  defendants.  Even  though  the  plaintiff  wins^ 
the  costs  could  be  imposed  on  him.  My  impression  is  that  these  provi- 
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sions  have  simply  been  used  very,  very  little.  In  other  words,  there 
has  been  an  effort  in  that  direction,  but  not  much  seems  to  have  come 

of  it.  .... 

There  was  one  other  thing  I  had  wanted  to  mention  here,  also  m- 
spired  by  Congressman  Glickman's  remarks.  He  mentioned  problems 
of  judgment  collection  between  courts  of  different  States.  A  fair  ques- 
tion, when  I  am  going  through  what  strikes  me  as  considerable  benefits 
from  abolishing  diversity,  is:  Would  abolition  come  at  unacceptable 
costs?  Increased  difficulties  with  things  like  judgment  collection  could 
be  that  sort  of  cost,  if  it  is  in  fact  there. 

But  there  is  a  uniform  State  statute  that  is  adopted  in  many  States 
providing  for  innerstate  collection  of  judgments.  The  Federal  courts 
have  a  statute  that  permits  someone  to  take  a  Federal  court  judgment 
from  one  district  into  a  Federal  court  in  another  district,  simply 
register  it  there  and  collect  on  it.  Several  States  have  a  similar  statute 
for  judgments  of  courts  of  other  States.  The  others  could  easily  adopt 
statutes  that  provide  for  the  fairly  automatic,  easy  procedure  that 
many  States  do  have  already.  In  other  words,  this  kind  of  cost  that 
diversity  might  have  is  often  not  the  sort  of  thing  that  would  neces- 
sarily be  incurred,  or  at  least  it  could  be  handled  by  improvements  in^ 
State  courts'  procedure. 

The  second  type  of  effect  that  I  have  mentioned  is  the  elimination 
of  some  confusion  in  procedural  case  law  in  the  Federal  courts  that 
results  from  having  the  diversity  jurisdiction.  The  kinds  of  situations 
in  which  this  problem  tends  to  arise  most  are  those  involving  one  form 
or  another  of  effort  to  add  parties  after  the  litigation  has  begun.  A 
good  example  of  that  comes  up  under  the  rule  on  third-party  defend- 
ants. If  a  plaintiff  sues  a  defendant,  and  there  is  someone  like  an  in- 
surer who  may  be  liable  to  the  defendant,  and  the  insurer  is  not  already 
in  the  case,  then  the  defendant  can  simply  implead  the  third  party, 
bring  him  into  the  litigation. 

The  idea  of  having  rules  like  this  is  to  let  the  whole  dispute^  2:et 
settled  in  one  round  rather  than  two,  and  when  it  works,  when  it  is 
permissible,  it  is  a  very  sensible  and  helpful  kind  of  procedure. 

The  same  rule  that  provides  for  impleader  like  that  also  provides  for 
the  plaintiff  and  the  third-party  defendant  to  state  claims  against  each 
other  if  they  have  them.  And  in  that  situation,  you  can  end  up  with 
problems  with  the  complete  diversity  rule. 

Suppose  that  the  plaintiff  sues  an  out-of-stater.  The  out-of-stater 
brings  in  someone  who  happens  to  be  from  the  same  State  as  the  plain- 
tiff, and  then  the  plaintiff  and  the  out-of-stater  want  to  claim  against 
each  other.  This  kind  of  thing  often  happens  in  construction  litiga- 
tion, say,  when  you  have  subcontractors.  What  the  Federal  courts  have 
ended  up  holdins:  is  that  the  plaintiff  in  that  situation  cannot  claim 
against  the  third-party  defendant  because  it  is  the  kind  of  case  that 
the  plaintiff  couldn't  have  brought  as  an  original  matter  if  he  started' 
out  in  diversity.  He  couldn't  have  sued,  because  of  the  complete  di- 
versity rule,  someone  from  his  State  and  someone  from  another  State. 

The  trouble  is  that  some  Federal  courts  have  been  taking  that  rule 
and  applying  it  unthinkingly  in  Federal  question  cases  to  which  di- 
versity or  a  lack  of  diversity  is  simply  irrelevant.  But  there  often  seems 
to  be  something  of  a  fog  that  sweeps  in  because  of  diversity  problems, 
and  courts  extend  diversity  rules  to  situations  they  don't  necessarily 
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have  any  relation  to.  "Wliat  abolition  of  diversity  would  allow  is  for 
the  coiu'ts  to  consider,  independently  of  possible  conf iisino-  factors  from 
diversity,  whether  addition  of  claims  in  situations  like  that  should  be 
permitted  in  Federal  question  cases.  That  is  just  one  example  of  this 
second  kind  of  effect  I  am  talkinir  about,  of  confusing  effects  on  pro- 
cedural case  law  from  diversity  rules. 

The  final  kind  of  affect  that  I  want  to  mention  is  the  elimination  of 
some  obstacles  that  diversity  jurisdiction  now  poses  for  what  might 
strike  a  good  many  people  as  desirable  reforms.  One  example  of  this  is 
the  possibility  of  nationwide  service  of  process  for  the  Federal  courts. 

What  we  now  have  is  something  of  a  patchwork.  We  have  several 
statutes  for  particular  types  of  Federal  question  cases,  providing  for 
nationwide  service.  If  the  case  is  properly  before  a  Federal  court  any- 
where, and  it  can  find  the  parties  that  ought  to  be  part  of  the  case,  it 
can  serve  them  with  process  under  these  special  statutes.  But  the  gen- 
eral rule,  when  you  don't  have  one  of  those  special  statutes,  is  that  the 
Federal  court  is  confined  to  the  service  of  process  rule  of  the  State  in 
which  it  is  sitting. 

The  reason  for  confirming  Federal  courts'  process  this  way  has  to 
do,  in  large  part  anyway,  with  some  fairly  complex  problems  relating 
to  choice  of  law  that  I  spell  out  in  my  statement  and  don't  plan  to  go 
into  in  detail  unless  someone  is  interested.  Those  problems  come  up 
mainly  in  diversity  cases,  so  if  you  didn't  have  the  diversity  cases  that 
raised  that  problem  most,  it  might  be  a  lot  easier,  if  people  thought  it 
was  a  good  idea  generally,  to  go  ahead  and  enact  a  uniform  provision. 

There  is  one  other  thing  I  wanted  to  mention  in  this  connection,  again 
inspired  by  some  of  the  remarks  of  Congressman  Glickman.  He  talked 
about  the  utility  of  the  diversity  jurisdiction  in  complicated  interstate 
cases,  when  you  have  interstate  operations,  and  the  abilitv  to  consoli- 
date proceedings,  which  is  certainlv  something  that  the  State  courts 
didn't  have.  The  problem  is  that  diversity  jurisdiction  often  doesn't 
respond  to  that  problem  at  all  well.  What  diversity  often  does,  in  fact, 
is  split  litig;ation.  You  have,  say,  a  defendant,  the  airline  or  something 
like  that,  from  one  State,  and  you  have  plaintiffs  from  many  States, 
that  defendant's  own  State  and  many  other  States.  Well,  tliose  who 
are  from  the  defendant's  own  State  are  confined  to  the  State  courts 
of  their  own  State,  because  they  are  not  eligible  for  the  diversity 
jurisdiction,  but  those  who  are  from  a  different  State  from  the  defend- 
ant can  take  advantage  of  the  Federal  diversity  jurisdiction.  So  you 
end  up,  in  fact,  with  the  existence  of  the  diversity  jurisdiction  causing 
the  litigation  to  be  split  because  some  of  the  plaintiffs  are  eligible  for 
diversity  jurisdiction,  and  some  are  not,  and  those  who  are  usually  are 
going  to  take  advantage  of  it. 

So  in  some  senses  the  diversity  jurisdiction  actually  poses  problems 
for  this  kind  of  multistate  litigation.  "What  T  try  to  suggest  in  my 
article — I  have  an  article  coming  out  in  this  month's  issue  of  the  Har- 
vard Law  Review,  going  into  a]l  of  this  in  considerablv  greater  detail — 
is  that,  if  we  abolish  diversity  jurisdiction,  it  might  then  become  easier 
to  engage  in  some  more  focused  thinkiTig  on  just  what  is  the  type  of 
interstate  dispute  for  which  the  Federal  courts  would  afford  an  appro- 
priate forum.  We  could  go  ahead  and  create  a  special  jurisdiction  for 
that,  something  that  would  respond  to  the  legitimate  problem  tli at 
'Congressman  Glickman  raises,  but  that  I  suggest,  the  diversity  juris- 


83 

diction  is  a  fairly  random  response  to.  Sometimes,  if  you  happen  to 
have  everybody  being  diverse,  diversity  jurisdiction  does  solve  the 
problem,  but  that  is  often  not  the  case. 

Mr,  Kastenmeier.  On  that  point,  I  think  Congressman  Danielson 
raised  that  in  the  last  Congress.  And  there  is  some  interest  in  the  so- 
called  airline  crash  case,  and  in  similar  circumstances. 
]Mr.  Danielson.  Would  the  chairman  yield  briefly  ? 
Mr.  Ivastenmeier.  Yes. 

Mr.  Danielson.  I  am  going  to  send  you.  Professor  Rowe,  a  copy  of 
the  bill  which  I  reintroduced  this  year.  It  is  not  my  work  product.  It 
is  maybe  my  legislative  effort  for  the  year.  But  Judge  Pearson  Hall 
in  Los  Angeles,  who  has  handled  many  of  the  major  air  crash  cases,  put 
together  an  ad  hoc  committee  of  judges,  lawyers,  professors,  plaintiffs, 
defendants.  He  has  tried  to  cover  the  entire  discipline  pretty  well,  ancl 
they  have  worked  for  7  or  8  years  constructing  the  bill  which  is  directed 
toward  establishing  a  Federal  jurisdiction  on  aircraft  disaster  to  try  to 
go  a  step  beyond  the  multidistrict  litigation  situation. 

I  will  send  you  a  copy  for  whatever  comments  you  might  like  to  have. 
^  Professor  Ro^\rE.  I  would  appreciate  that.  And  it  strikes  me,  that  the 
aircraft  situations  are  not  necessarily  the  only  ones  to  which  it  would 
be  applicable.  This  is  the  kind  of  situation  for  which  we  could  use  an 
action-consolidating  device  generally.  In  drug  company  mass  claim 
litigation,  for  example,  it  could  also  be  a  very  valuable  idea. 

Mr.  Danielson.  I  am  trying  to  collect  opinions  of  people  who  are- 
interested.  So  I  am  going  to  send  you  an  invitation. 
Professor  Rowe.  Thank  you. 

Mr.  Danielson.  The  Paris  air  crash  case,  a  DC-10,  about  4  or  5  years 
ago  resulted  in  more  than  250  separate  lawsuits.  It  gives  you  an  idea 
of  the  magnitude  of  the  thing. 

Professor  Rowe.  Just  a  few  things  in  wrapping  up.  One  is  that  the 
effects  that  T  am  talking  about,  of  course,  are  effects  that  are  very 
much  apart  from  caseload  reduction  matters.  These  are  problems  that 
exist  in  the  Federal  courts  whether  the  diversity  caseload  is  fairly 
large  or  fairly  small,  and  what  lam  suggesting  is  that  there  is  a  sig- 
nificant benefit  from  abolishing  diversity,  even  apart  from  things  like 
reducing  the  caseload. 

One  other  thing  you  often  hear  in  hearings  like  this — in  fact,  there 
is  an  example  of  it  in  the  statement  that  you  will  hear  from  the  trial 
lawyers  later  today — is  argument  over  whether  it  is  the  proponents 
of  abolisliing  diversity  or  those  who  would  keep  it  who  should  have 
the  burden  on  the  issue.  John  Frank  argued  in  the  last  Congress  that, 
before  abolishing  diversity,  we  should  be  able  to  see  "clear-cut  good' 
in  it."  The  trial  lawyers  say  there  are  no  substantial  reasons,  apart 
from  reducing  caseload,  for  abolishing  diversity. 

What  I  think  I  can  fairly  conclude  from  my  work  is  that  there  are 
substantial  reasons.  There  would  he  substantial  independent  good  in 
aboUshino-  diversity;  and  even  if  the  burden  is  on  the  abolitionists,  it 
is  one  that  thoy  can  satisfy. 

There  is  just  one  footnote  I  would  like  to  add.  If  the  committee  pro- 
ceeds with  an  abolition  bill,  it  may  retain  the  alienaafp  jurisdiction,  a 
separate,  smaller  jurisdiction,  for  disputes  between  citizens  and  aliens, 
as  opposed  to  disputes  between  citizens  of  different  States.  I  have  no 
particular  views  whether  it  should  be  retained  or  not,  but  if  it  is 
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retained,  what  I  would  urge  you  to  do  is  to  include  a  provision  over- 
ruling the  Strawbridge  requirement,  the  complete  diversity  rule,  for 
alienage  cases. 

The  courts  have  interpreted  the  complete  diversity  requirement  to 
apply  to  alienage  cases  as  well  as  to  the  general  diversity  of  citizen- 
ship cases.  The  Supreme  Court  has  made  it  very  clear  that  it  is  only 
a  requirement  of  statutory  construction  that  Congress  is  free  to  over- 
rule. And  without  going  into  detail,  which  I  do  spell  out  in  my  state- 
ment, the  application  of  the  complete  diversity  rule  in  alienage  cases 
creates  even  a  worse  mess  than  some  of  the  problems  that  it  creates  in 
general  diversity  cases.  On  pages  10  and  11  I  have  an  illustration  of 
a  crazy  quilt  of  situations  involving  cases  with  citizens  opposing 
aliens.  Some  of  them  come  within  the  diversity  jurisdiction.  Some  of 
them  don't,  and  there  is  no  particular  rhyme  or  reason  to  it.  It  is  just 
the  way  the  courts  have  interpreted  how  the  diversity  rule  applies. 

It  is  a  crazy  quilt  that  is  by  itself  confusing,  arbitrary,  and  compli- 
cated. Even  worse,  I  suggest  that  it  is  something  that  runs  very  much 
against  the  purposes  of  having  the  alienage  jurisdiction.  Part  of  the 
reason  for  having  alienage  jurisdiction  is  concern  for  bias  against 
aliens,  but  there  is  an  independent  jurisdiction  for  it  which  is  simply 
concern  for  the  quality  of  justice  that  aliens  receive  in  our  courts  and 
the  possible  foreign  relations  implications  of  the  treatment  that  aliens 
receive  in  our  courts. 

The  trouble  is  that  the  application  of  the  complete  diversity  rule 
in  alienage  cases  keeps  out  of  Federal  courts  a  good  many  cases  that 
could  raise  that  concern  just  as  much  as  the  alienage  cases  that  the 
•  complete  diversity  rule  allows  in. 

So  I  would  urg-e  the  subcommittee,  if  it  does  report  ou  a  bill  abolish- 
ing diversity  but  retaining  the  alienage  jurisdiction,  to  include  a  pro- 
vision overruling  the  complete  diversity  requirement  in  alienage  cases. 
Toward  the  end  of  my  statement,  at  the  bottom  of  page  12,  I  include 
suggested  language  by  which  the  committee  might  be  able  to  accom- 
I)],ish  it.  Thank  you  very  much,  Mr,  Chairman, 

Mr.  Kastenmeier,  Thank  you.  Professor  Eowe.  On  the  last  point 
you  mean  to  say,  if  a  party  from  Massachusetts  sues  a  party  from  New 
"York  and  a  party  from  England,  that  would  be  excluded  under  the 
present  application? 

Professor  Rowe,  That  particular  one  would  be  included.  There  are 
about  four  basic  situations. 

Mr.  Kastexiheier.  You  state  that  those  are  incomplete  diversity, 
or  Federal  alienage,  I  should  say. 

Professor  Rowe.  Right.  If  you  have  citizens  of  different  States  op- 
posing each  other  and  aliens  on  one  side  only,  that  case  is  within  the 
Federal  alienage  jurisdiction.  But  if  you  have,  say,  aliens  on  both  sides 
and  a  citizen  opposing  an  alien,  that  destroys  Federal  jurisdiction.  The 
case  cannot  be  before  a  Federal  court.  Or  if  you  have  citizens  from 
the  same  State  and  an  alien  also  involved  in  the  case,  that  destroys 
Federal  jurisdiction. 

It's  a  crazy  quilt.  And  it  doesn't  have  anything  to  do  with  what  the 
alienage  jurisdiction  is  supposed  to  accomplish. 

Mr.  Kastenmeier.  Thank  you. 

I  first  would  like  to  yield  to  the  gentleman  from  Illinois. 

Mr.  Railsback,  Thank  you,  Mr.  Chairman.  I  will  be  very  brief. 

I  take  it  from  your  statement  that  you  believe  the  benefits  to  be 
derived  from  abolishing  diversity,  talking  about  the  ancillary,  the  less 
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considered  benefits  that  you  perceive,  that  they  are  only  going  to  be 
realized  if  you  totally  abolish  diversity.  Is  that  right?  Rather  than 
just  abolishing  the  in-State  plaintiff. 

Professor  Rg^ve.  Some  of  them  would  be  achieved  in  part.  If  you 
have  fewer  diversitv  cases,  you  would  have,  say,  fewer  citizenship 
determination  problems.  So  some  of  the  benefits  would  be  achieved  m 
part.  Others,  where  you  are  talking  about,  say,  the  confusing  effect  of 
having  the  diversity  jurisdiction  and  its  overlap,  or  reforms  that  the 
diversity  jurisdiction  bars  now,  I  have  a  hard  time  seeing  how  those 
effects  would  be  achieved  without  complete  abolition. 

Mr.  Railsback.  And  yet,  I  take  it  that  given  your  choice,  if  you  were 
not  able  to  get  total  abolition,  that  you  would  support  a  limited  aboh- 
tion ;  is  that  correct  ? 

Professor  Rowe.  Oh,  yes. 

One  or  tAvo  points  on  the  reduction  approach.  It  certainly  would  re- 
duce the  Federal  caseload  some. 

But  if  you  say  no  home  State  plaintiffs,  then  what  is  often  going  to 
happen  is  that  they  won't  sue  in  their  home  State.  If  they  really  want 
to  be  in  Federal  court,  they  will  sue  in  the  defendant's  home  State  so 
that  they  can  qualify  for  Federal  jurisdiction  there.  Or  if  they  sue  in 
their  home  State,  the  defendant  would  still  be  able  to  remove.  So  you 
would  have  a  lot  of  these  cases  ending  up  in  the  Federal  courts  anyway, 
only  after  some  more  shuffle  than  otherwise  would  have  taken  place. 

And  so  I  think  that  the  Congress  shouldn't  expect  too  much  of  the 
no  home  State  plaintiff  approach. 

]Mr.  Railsback.  That  is  all  I  have,  Mr.  Chairman. 

^Ir.  Kastexmeier.  It  is  interesting. 

The  gentleman  from  California,  Mr.  Danielson. 

:Mr.  Danielson.  I  will  pass,  ]Mr.  Chairman.  We  have  had  what  little 
colloquy  we  need  here,  and  I  thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  California,  Mr.  Moorhead. 

Mr.  Moorhead.  I  have  had  considerable  correspondence  from  mem- 
bers of  the  bar  in  my  State.  And  I  guess  they  have  taken  a  stand 
against  this  legislation,  a  strong  stand  against  it.  They  believe  that 
having  the  option  of  using  the  Federal  courts  under  certain  circum- 
stanced eliminates  to  at  least  a  certain  extent  the  hometown-type  deci- 
sion that  you  can  get  many  times.  And  also,  it  eliminates  to  a  certain 
extent  tlie  possibility  you  get  trapped  in  a  jurisdiction  where  the  out- 
come is  fairly  mucli  a  foregone  conclusion. 

Case  after  case  has  been  decided  in  one  direction,  and  they  feel  there 
is  not  an  adequate  jurisdiction  under  those  circumstances. 

How  do  you  get  around  that  kind  of  objection? 

Professor  Rowe.  The  kinds  of  points  that  I  have  been  coming  across 
in  the  work  that  I  have  been  doing  really  don't  address  that  problem. 
There  are  many  pros  and  cons  to  the  abolition  of  the  diversity  jurisdic- 
tion that  stand^  on  their  own,  and  have  to  be  weighed  on  their  own.  If 
the  Congress  believes  that  there  remains  a  substantial  problem  of  bias 
against  out-of-Staters  that  the  diversity  jurisdiction  was  created  at 
le^ast  in  part  to  try  to  handle,  then  that  could  be  the  kind  of  reason  that 
might  properly  still  be  persuasive  in  retaining  the  diversity  juris- 
diction. 

2^Iy  point  is  essentially  that  if  there  are  benefits  like  that,  they  come 
at  a  "hio-her  cost  than  we  had  realized.  I  haven't  tried  to  look  into  the 


86 

question  of  whether  there  does  survive  this  kind  of  bias.  And  I  don't 
feel  qualified  to  speak  on  it. 

My  point  is  that  the  work  that  I  have  done,  I  think,  provides  an- 
other weight  for  the  balance  on  one  side  without  saying  that  the 
weights  on  the  other  side  aren't  there. 

Mr.  MooRHEAD.  There  is  one  other  consideration  that  comes  up  m 
things  of  this  kind  also.  And  that  is  that  many  times,  a  superior  court 
judge  in  a  smaller  jurisdiction  has  never  seen  the  kind  of  case  that  per- 
haps could  be  involved  and  have  potential  Federal  jurisdiction.  And 
you  get  a  much  better  adjudication  of  litigation  where  you  have  con- 
siderable experience  in  that  kind  of  work.  And  you  quite  often  lose  the 
quality  of  justice  that  you  would  have. 

Professor  Rowe.  One  of  the  things  about  the  working  of  the  com- 
plete diversity  rule  is  that  it  means  that  very  often  people  are  able  to 
prevent  litigants  from  taking  advantage  of  the  Federal  forum.  The 
kinds  of  cases  that  you  speak  of  might  remain  before  a  State  court  and 
get  inferior  consideration  if  the  State  court  did  in  fact  happen  to  be 
inferior. 

But  the  way  that  the  diversity  jurisdiction  is  set  up  right  now,  people 
can  often  manipulate  it  if  they  want  to  stay  in  State  court  and  take  ad- 
vantage of  the  very  bias  that  the  diversity  jurisdiction  was  meant  to 
protect  against.  Wliat  you  do  is,  if  you  can  find  an  in-Stater,  someone 
of  your  own  State,  who  is  a  proper  codefendant,  you  simply  add  that 
person  and  that  case  is  stuck  in  the  State  court  under  the  way  the  di- 
versity jurisdiction  works  right  now. 

So  that  the  benefits  of  diversity,  such  as  they  are,  are  often  conferred 
on  a  rather  fluky  basis.  And  there  are  even  ways  in  which  people  can 
so  structure  their  lawsuits  as  to  try  and  make  sure  that  the  out-of- 
Staters  can't  take  advantage  of  the  benfits  of  diversity. 

Mr.  MooRHEAD.  I  think  there  is  still  one  more  argument.  That  is  why 
I  am  concerned. 

There  is  a  tremendous  diversity  in  qualifications  and  standards 
among  the  various  State  courts.  And  a  certain  amount  of  diversity, 
of  course,  of  the  qualifications  of  Federal  judges.  But  it  generally  has 
been  assumed  that  they  probably  have  more  experience  than  the  aver- 
age State  judge  would.  And,  for  that  reason,  that  expertise  should  he 
available  under  these  more  difficult  cases.  And  we  will  lose  that  oppor- 
tunity if  we  make  this  change. 

Professor  Rowe.  To  the  extent  that  there  are  benefits  of  the  diversity 
jurisdiction  and  people  are  able  to  take  advantage  of  them,  I  do  not 
mean  to  deny  they  would  be  lost.  Of  course  there  would  be  some  costs 
in  abolishing  the  diversity  jurisdiction.  But  the  benefits  diversity  af- 
fords now  are  available  on  a  somewhat  fluky  and  manipulable  basis. 

And  the  main  point  of  the  work  I  have  been  doing  is  that  they  come 
at  a  higher  cost  than  we  had  realized.  To  the  extent  that  there  are  real 
benefits  to  it,  Congress  has  to  decide  whether  they  are  great  enough. 

Mr.  MooRHEAD.  I  suppose  we  have  one  other  thing  that  we  should 
consider  in  this  respect.  And  that  is,  in  many  areas  the  State  courts 
are  so  impacted  that  justice  is  delayed  for  many  years. 

I  know  at  one  time,  if  you  wanted  a  case  tried  in  Los  Angeles 
municipal  court,  you  could  forget  it,  unless  it  was  a  criminal  case, 
because  only  very  few  and  selected  cases  were  going  to  come  to  trial. 
You  had  to  settle  out  of  court. 
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I  suppose  that  is  true  in  many  parts  of  the  country.  The  Federal 
courts  are  less  impacted,  and  you  can  file  much,  much  more  rapidly 
in  many  cases. 

Professor  Rowe.  I  think  that  actually  varies  a  good  deal  from 
district  to  district.  I  have  the  impression  that  because  of  the  Federal 
Speedy  Trial  Act  for  criminal  cases,  at  least  until  we  get  the  new 
judges  in  place  and  working  in  the  Federal  system 

Mr.  MooRHEAD.  They  are  coming. 

Professor  Rowe.  Right. 

That  in  many  Federal  courts,  the  delay  now  for  a  civil  trial  is 
enormous  because  of  the  backlog  and  priority  of  criminal  cases.  This 
relative  degree  of  congestion  is  something  that  varies  from  time  to 
time  and  place  to  place.  But  I  have  the  impression  that  in  many  parts 
of  the  Federal  system  right  now  in  civil  cases,  it  is  a  very  serious  prob- 
lem indeed,  and  that  you  might  even  be  able  to  get  to  trial  faster  in 
State  court  in  some  places. 

Mr.  MooRHEAD.  I  hope  that  will  be  taken  care  of  by  the  100-odd 
new  Federal  judges  that  we  have. 

But  I  think  the  thing  we  have  to  be  very  careful  of  is  that  we  not 
in  any  way  reduce  the  overall  quality  of  justice  available. 

Thank  you  very  much. 

Mr.  Kastenmeier.  I  have  a  question  on  that  point,  as  long  as  it 
is  raised. 

Wouldn't  you  agree  that  the  better  way  to  approach  such  problems 
for  the  States  would  be  for  each  jurisdiction  to  improve  its  own  State 
system  with  reference  to  access  to  justice  and  speedy  disposition  of 
cases,  and  not  to  artifically  contrive  to  divert  them  to  other  forums'^ 

For  example,  the  Federal  court  system  is  congested.  It  might  make 
as  much  sense  to  say,  "Let's  get  them  to  the  International  Court  of 
Justice.  They  are  not  so  busy  right  now."  But  that  isn't  the  answer. 

The  answer  is  to  improve  that  particular  court  system. 

Professor  Rowe.  I  would  agree  with  you.  Congressman.  And  also, 
it  seems  to  me  that  the  argument  that  we  should  retain  diversity  be- 
cause the  Federal  courts  are  somewhat  better  could  be  even  an  argu- 
ment for  expanding  diversity,  for  lowering  the  jurisdictional  amoimt, 
for  overruling  the  complete  diversity  rule.  If  the  reason  we  should 
keep  diversity  is  that  Federal  courts  are  better  and  people  should  be 
able  to  get  into  them,  why  shouldn't  we  expand  diversity  jurisdic- 
tion so  even  more  people  can  get  into  Federal  court?  Yet  I  have  the 
impression  that  Congress  is  not  inclined  to  do  that. 

Also,  one  of  the  things  that  a  good  many  people  think  would  hap- 
pen is  that  with  the  diversion  of  these  cases  to  the  State  courts,  more 
of  the  energies  of  the  bar  would  be  directed  to  improvements  in  the 
State  courts.  I  have  seen  some  research  lately  that  indicates  that 
there  has  been  such  an  effect  with  regard  to  class  actions.  There  were 
some  very  restrictive  Supreme  Court  decisions  on  class  actions  in  the 
Federal  courts.  And  apparently,  as  a  result  there  has  been  consider- 
able improvement  in  State  class  action  rules  and  practices. 

People  aften  think  it  is  a  wishful  response  to  say,  "Well,  if  you 
send  the  cases  to  the  State  courts,  they  will  get  better."  There  is  some 
indication  that  in  fact  they  would.  And  of  course,  there  has  been  a 
good  deal  of  improvement  in  them  already. 

Mr.  K14STENMEIER.  I  yield  to  the  gentleman  from  North  Carolina. 
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Mr.  GuDGER.  Mr.  Chairman,  I  will  ask  only  one  question  of  ISIr. 
Rowe.  Of  course,  he  is  familiar  with  the  single  court  of  justice  sys- 
tem in  the  State  of  North  Carolina  where  he  teaches,  and  the  fact  that 
North  Carolina  fairly  recently  has  adopted  the  Federal  Code  of  Civil 
Procedure. 

.  Now,  in  those  States  which  have  not  adopted  the  code,  the  long- 
arm  processes  to  bring  in  nonresidents  can  sometimes  present  a  prob- 
lem as  they  did  in  North  Carolina  before  we  moved  in  the  direction 
of  the  Federal  Code. 

Would  you  speak  to  this  momentarily  ?  I  think  it  is  a  further  expan- 
sion of  the  obsen-ations  of  the  chairman  that  the  States  themselves 
in  some  instances  need  to  make  available  to  their  own  courts  processes 
that  are  authorized  now  by  court  decisions,  provided  their  rules  of 
practice  and  their  statutes  where  rules  of  practice  are  not  established 
by  their  court  system  authorize  the  processes  for  bringing  in  nonresi- 
dents so  there  can  be  a  total  State  disposition  of  a  case  which  perhaps 
under  old  practice  would  have  been  submitted  to  the  Federal  courts 
because  of  the  further  reach  of  the  civil  processes  under  the  Federal 
system. 

Professor  Rowe.  Actually,  Congressman,  as  I  understand  the  set- 
up, the  Federal  courts,  at  least  in  diversity  cases,  have  for  the  most 
part,  with  some  very  limited  exceptions,  no  greater  process  than  do 
the  State  courts  in  their  own  State,  because  the  authority  of  the  Fed- 
eral courts  to  serve  process  out  of  State  is  borrowed  from  the  long- 
arm  provisions  of  the  State  in  which  they  sit. 

Mr.  Gtjdger.  You  have  missed  my  point.  ISIy  point  is  this:  That 
when  Federal  impleader  statutes  were  available  to  get  a  total  disposi- 
tion not  in  a  diversity  situation.  States  now,  if  they  will  exercise  that 
authority,  can  adopt  either  the  Federal  rules  or  statute  authority  to 
bring  in  nonresidents  and  make  a  total  disposition  of  a  case. 

Professor  Rowe.  Right.  The  State  courts  do  have  now  constitu- 
tional authority  to  exercise  very  broad  long-arm  process.  Nearly  all 
of  the  States  have  enacted  quite  comprehensive  long-arm  statutes.  And 
I  think  it  is  now  on  the  order  of  two-thirds  to  three-fourths  of  the 
States  that  have  adopted  rules  of  civil  procedure  based  on  the  Fed- 
Rules  of  Civil  Procedure,  which  have  these  kinds  of  multiple  devices 
that  you  were  referring  to.  And  that  means  that  the  State  courts  can 
handle  those  kinds  of  disputes  with  rules  that  are  familiar  to  lawyers 
from  all  over  the  country. 

Mr.  GuDGER.  And  does  not  this  speak  favorably  in  reducing  Fed- 
eral jurisdiction  and  granting  and  recognizing  the  ability  of  the  States 
now  to  make  full  disposition  of  complex  litigation? 

Professor  Rowe.  Yes ;  I  tliink  it  does.  They  have  responded  to  this 
kind  of  problem  by  adopting  the  sorts  of  rules  that  are  well  adapted 
to  deal  with  it. 

Mr.  GuDGER.  Thank  you  very  much. 

Mr.  Kastenmeier,  The  gentleman  from  Michigan,  Mr.  Sawyer. 

Mr.  Sawyer.  Thank  you,  Mr.  Chairman. 

Just  let  me  ask  an  initial  question.  I  listened  to  the  chairman  recite 
your  very  distinguished  career.  Have  you  engaged  actively  in  the 
practice  of  law  as  such  ? 

Professor  Rowe.  Yes,  I  have.  I  practiced  law  in  the  District  of  Co- 
lumbia for  214  years  before  going  into  teaching. 

Mr.  Sawyer.  Did  you  do  any  litigation  work  ? 
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Professor  Kowe.  Yes.  The  firm  I  was  with  was  mainly  a  litigation 
firm. 
Mr.  Sx\wTER.  Did  you  do  litigation. 
Professor  Eo"\ve.  Yes,  I  did. 

Mr.  Sawyer.  Did  you  have  principal  charge  of  litigation  ? 
Professor  Kowe.  No,  I  did  not.  I  was  a  junior  associate. 
Mr.  Sawyer.  Well,  the  thing  that  kind  of  interests  me  here  is  that 
as  I  perceive  it,  the  practice  in  bar  is  almost  universal.  At  least,  as 
near  as  I  can  see,  of  course,  certainly  as  groups  against  the  abolition. 
And  the  Federal  judiciary  is  somewhat  split,  but  naturally  probably 
predominant  toward  getting  rid  of  the  caseload. 

While  I  haven't  at  length  interrogated  any  State  judiciary,  I  would 
guess  they  are  probably,  for  the  same  reasons,  on  the  other  side  of  the 
Federal  judiciary  on  the  abrogation. 

Mr.  Ivastenmeier.  Would  the  gentleman  yield  on  that  point  ? 
Mr.  Sawyer.  Yes,  sure. 

Mr.  Kastenmeier.  We  will  have  witnesses  here  representing  the 
State  judiciary.  I  think  they  can  speak  for  themselves. 
Mr.  Sawyer.  I  know  that,  Mr.  Chairman.  I  was  just  making  a  point. 
Mr.  Kastenmeier.  In  terms  of  characterizing  people's  stands,  I 
am  not  sure  that  you  are  being  exactly  accurate. 

Mr.  Sawyer.  Well,  it  may  not  be,  except  I  have  talked  with  the 
judiciary  in  my  State,  and  I  presumed  they  would  feel  the  same. 

But  tile  fact  that  the  organized  bar,  the  practicing  bar  as  such,  is 
so  strongly  against  it  would  indicate  to  me  that  they  are  concerned 
that  a  substantial  benefit  to  a  large  number  of  people  is  being  threat- 
ened by  the  elimination. 
Do  you  put  the  same  weight  on  that  ? 
Professor  Eowe.  Well,  two  things : 

One  is,  I  think  that  lawyers  have  to  be  expected  to  like  forum 
choices.  I  have  talked  with  a  friend  of  mine  who  does  a  lot  of  litigat- 
ing in  Chicago,  and  I  told  him  some  of  the  work  that  I  was  doing. 
And  he  said,  "Oh,  gee,  I  hope  they  don't  abolish  diversity." 
And  I  said,  "Why  not?'; 

He  was  very  frank.  "I  just  like  having  the  forum  choice  for  tactical 
reasons." 

I  don't  mean  to  say  that  is  the  only  reason  for  concern,  but  it  is  part 
of  it. 

The  other  thing  is  that  the  work  that  I  have  done  suggests  to  me 
that  there  would  be  considerable  benefits  to  the  practicing  bar  that 
may  not  have  been  adequately  perceived.  Lawyers  and  judges  in  this 
country  have  gotten  used  to  working  with  all  of  the  complications  of 
the  complete  diversity  rule.  It  is  something  that  we  learn  in  law 
school.  We  kind  of  accept  it  as  part  of  the  system.  And  we  don't  often 
spend  much  time  thinking  about  how  much  difficulty  and  purely  pro- 
cedural litigation  apart  from  the  merits  the  diversity  jurisdiction 
[  causes. 

"What  the  effects  that  I  have  been  talking  about  indicate  to  me  is 
that  there  are  some  substantial  benefits  that  I  am  trying  to  point  out 
that  would  be  benefits  for  the  bar  and  for  their  clients.  They  wouldn't 
have  to  pay  their  lawyers  to  spend  all  the  time  litigating  these  pro- 
cedural questions;  the  lawyers  and  judges  wouldn't  have  to  end  up 
in  these  complex  tangles. 
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Mr.  Sawter.  I  am  sure  there  are  complexities  to  the  procedural  as- 
pects of  diversity,  but  really  they  impact  an  exceedingly  small  per-  | 
centage  of  diversity  cases.  Wouldn't  you  agree  with  that  ?  j 

Professor  Kowe.  Probably  a  fairly  small  percentage,  yes.  I  couldn't  i 
say  for  sure.  But  particularly  when  you  get  into  multiparty  litigation,  j 
I  should  think  that  the  problems  would  rise.  And  that  is  the  kind  of  | 
situation  in  which  the  Federal  forum  might  be  most  desirable,  and 
yet  because  of  the  tangles  of  the  diversity  practice,  the  problems  tend 
to  come  up  the  most. 

Mr.  Sawyer.  But  I  am  certain  that,  for  example,  you  see  a  lot  more 
cf  that  problem  in  numbers  of  appellate  decisions  than  you  ever  hit 
down  at  the  trial  court  level. 

Professor  Rowe.  Oh,  agreed. 

Mr.  Sawter.  And  it  was  represented  to  us  yesterday,  that  Professor 
jSIoore  who  is  short  of  the  Federal  practice  oracle,  is  against  the  elimi- 
nation of  diversity. 

Professor  Eo^ve.  So  I  understand. 

I  think  there  are  two  oracles,  actually.  The  other  is  Prof.  Charles 
Alan  Wright  of  Texas,  who  originally  alined  himself  with  those  op- 
posing abolition  back  in  the  early  sixties.  Then  in  the  late  sixties,  he 
came  to  the  American  Law  Institute  position  for  no  home  State  plain- 
tiff and  increased  jurisdictional  amount.  And  he  now  is  among  those 
supporting  outright  abolition  and  has  so  testified  before  this  subcom- 
mittee in  the  last  Congress. 

Mr.  Sawyer.  You  did  make  allusion  to  the  attractiveness  of  Federal 
jurisdication.  And  I  assume  you  recognize  that  under  many  circum- 
stances where  it  is  available,  it  is  attractive — not  always,  but  generally 
speaking. 

Professor  Rowe.  Certainly.  The  efforts  of  people  to  collude  and  en- 
gage in  various  tactics  to  try  to  take  advantage  of  it  are  very  much  in- 
dications of  that. 

Mr.  Sawyer.  And  the  thing  that  is  disturbing  to  me  is  why  now  that 
we  have  gone  to  the  public  expense  of  adding  some  maybe  50  judge- 
ships— I  haven't  counted  the  total  number,  but  well  over  100  in  the 
trial  area — and  are  considering  now  the  expansion  of  magistrate  juris- 
diction to  further  relieve  the  caseload  in  the  Federal  courts,  and  have 
expanded  the  bankruptcy  procedures  to  take  the  loads  off — we  should 
now  remove  or  prohibit  something  that  from  a  justice  point  of  view 
obviously  is  attractive  to  the  American  public. 

Professor  Rowe.  Well,  one  of  the  points  that  I  think  emerges  from 
the  work  that  I  have  done  is  that  even  apart  from  caseload  reduction, 
these  various  difficulties  which  can  sound  nitpicking,  but  are,  I  think, 
quite  significant  when  litigants  run  into  them,  indicate  that  the  federal 
system  of  justice  could  work  rather  better  it  if  did  not  have  to  face 
these  difficulties  created  by  the  diversity  jurisdiction.  There  are  also 
other  kinds  of  reforms  that  would  further  improve  the  Federal  judicial 
system  that  are  now  stymied  by  the  existence  of  the  diversity 
jurisdiction. 

Mr.  Sawyer.  Let  me  discuss  just  a  couple  of  those. 

I  am  very  aware  that  the  Federal  court  process  server  is  governed 
by  the  laws  of  the  State  in  which  it  sits,  such  as  the  utility  or  the  long- 
arm  statutes  and  so  forth.  But  what  would  prevent  leaving  State 
service  process  limitations  in  place  as  far  as  diversity  goes,  and  go  to 
a  national  servicer  process?  What  is  the  problem ? 
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Professor  Rowe.  With  regard  to  national  servicer  of  process,  noth- 
ing. And  I  think  it  is  indeed  questionable  why  the  rulemakei-s  didn't 
do^'it  that  way  when  they  rewrote  the  processor  rule  in  the  early  sixties. 
There  are  some  other  kinds  of  reforms  that  I  have  discussed  in  my 
article,  things  that  would  be  blocked,  I  think,  by  the  retention  of 
diversity  jurisdiction. 

Mr.  Sawyer.  Let's  hold  it  to  the  national  service  of  process.  That 
isn't  in  anv  way  impeded  by  the  fact  that  diversity  cases  may  be  under 
the  State  processor.  You  can  still  go  ahead  and  have  a  national  servicer 
process  for  Federal  national  jurisdictional-type  cases. 

Professor  Rowe.  Yes ;  and  the  Congress  has  so  provided  in  a  good 
many  individual  types  of  cases.  What  I  have  not  meant  to  suggest  is 
that'the  existence  of  diversity  makes  it  impossible  to  adopt  uniform 
national  service  for  other  cases. 

Historically,  though,  it  was  diversity  that  did  prompt  the  rule- 
makers  not  to  do  it.  And  my  suggestion  was  simply  that  one  of  the 
things  that  could  happen  as  a  result  of  abolition  would  be  that  it  wouki 
facilitate  things  for  reconsideration  of  the  question.  You  don't  abso- 
lutely have  to  have  abolition. 

Mr.  Sawyer.  As  a  matter  of  fact,  the  abolition  of  diversity  jurisdic- 
tion itself  would  in  no  way  make  it  easier  to  adopt  a  Federal  servicer 
process  for  all  Federal  questions.  You  can  do  that  with  or  without 
diversity  existing. 

Professor  Rowe.  For  all  Federal  question  cases.  Congress  could  do 
that  right  now  if  it  wanted  to.  What  I  have  been  pointing  out  was 
simply  that  when  the  rulemakers  wrote  the  present  rule,  they  did  feel 
constrained,  perhaps  wrongly  so,  but  that  was  an  example  of  an  effect 
that  diversity  did  have  on  their  thinking. 

Mr.  Sawyer.  Now,  it  was  also  suggested  yesterday,  that  Federal 
courts  should  be  relieved  of  this  necessity  of  staying  conversant  with 
changing  State  decisional  law  and  statutory  law.  But  they  still  would 
have  to  do  that  because  of  pending  jurisdiction  anyway,  wouldn't 
they  ? 

Professor  Rowe.  They  would  have  to  do  it  some.  They  would  have 
to  do  it  a  good  deal  less,  because  there  would  simply  be  many  fewer 
cases  in  which  the  Federal  courts  would  be  called  on  to  interpret  and 
apply  State  law.  Of  course,  when  a  State  law  question  comes  up  in  a 
case  before  a  Federal  court  within  a  Federal  question  jurisdiction,  the 
Federal  courts  have  authority  to  go  ahead  and  decide  it  and  often  must 
do  so. 

The  point  is  not  that  all  State  law  determinations  would  be  removed 
from  the  Federal  courts,  but  rather  that  there  would  be  many  fewer 
situations  in  which  the  Federal  courts  would  be  called  on  to  make  those 
determinations,  and  that  that  is  a  positive  thing,  because  the  Federal 
courts  do  not  have  the  real  authority  to  say  what  the  State  law  is. 
There  is  a  nice  quotation  from  JudgeFriendly,  who  also  supports  the 
abolition  of  diversity,  on  some  of  the  problems  that  the  Federal  courts 
face.  They  are  kind  of  like  ventriloquists'  dummies  for  the  State 
courts.  He  once  said  in  some  complicated  case,  "Our  principal  task  in 
this  diversity  of  citizenship  case,  is  to  determine  what  the  New  York 
courts  would  think  the  California  courts  would  think  on  an  issue  about 
which  neither  has  thought."  That  is  the  kind  of  situation  that  the  Fed- 
eral courts  now  get  into  with  some  frequency  because  of  the  existence 
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of  diversity  questions  and  the  State  law  determinations  involved  in 
them  Of  course,  they  would  not  all  disappear.  It  is  ]ust  that  there 
would  be  rather  less.  And  the  State  courts  do  have  the  proper  au- 
thoritv  to  determine  authoritatively  what  the  State  law  is.^ 

Mr.  Sawyer.  They  still  have  to  do  that  in  the  pending  jurisdiction 

case ' 

Professor  Rowe.  Yes,  it  would  still  arise,  but  much  less. 

Mr  Sawyer.  In  the  airlines  cases  you  point  out  its  true  diversity 
doesn^t  completely  eliminate  multiplicity  of  suits  because  of  identity 
of  citizenship  in  some  of  the  potential  plaintiffs  with  a  potential  de- 
fendant, but  it  does  reduce  it.  It  doesn't  increase  it. 

Professor  Rowe.  There  are  some  situations,  perhaps  not  the  airline 

cases,  in  which . 

Mv  Sawyer.  I  mean  you  used  the  airline  cases  as  an  example,  and  m 
those  cases  it  would  tend  to  decrease  the  multiplicity  as  opposed  to 

multiplying.  .  ..-,-,  .-,      -,  j-         ^ 

Professor  Eowe.  Well,  what  it  does  is  it  adds  another  layer  ot  courts, 
the  Federal  courts,  in  which  these  suits  can  be  brought.  Those  that  are 
bvouoht  in  Federal  court  can  be  consolidated  for  pretrial  proceedings, 
but  under  present  law  often  not  for  trial.  What  quite  often  does 
happen  in  these  multistate  situations  is  that  the  existence  of  diversity 
jurisdiction  sends  into  the  Federal  system  part  of  the  case  that  would 
otherwise  have  been  tried  entirely  in  the  State  system. 

Mr.  Sawyer.  I  wonder  if  I  could  just  take  another  minute  or  two. 
Is  that  permissible,  Mr.  Chairman  ? 

Mr.  Kastenmeier.  Yes. 

ISIr.  Sav/yer.  a  couple  of  things  really  are  bothering  me  about  elim- 
ination of  diversity.  One  is  the  problem  in  most,  if  not  all,  States  of 
areas  wherein  you  get  exceedingly  rural  juries  in  a  particular  jurisdic- 
tion, which,  while'it  may  not  be  so  in  all  cases  in  general,  behave 
somewhat  differently  than  urban  or  more  iirban  juries  as  such. 

Do  you  see  that  as  a  problem  if  we  eliminate  diversity  ? 

Professor  Rowe.  To  the  extent  that  problem  exists,  yes,  there  would 
be  somewhat  more  of  it  as  a  result  of  the  abolition  of  diversity.  One 
thing  is,  of  course,  that  today  that  problem  often  is  not  so  much  a  prob- 
lem of  interstate  prejudice,  iDut  simply  of  prejudice  against  urban  folk 
if  you  get  into  a  rural  situation.  The  person  from  Atlanta  may  have 
to  worry  as  much  in  front  of  a  jury  in  rural  Georgia  as  does  the  person 
from  New  York. 

Mr.  Kastexmeier.  If  the  gentleman  would  yield  on  that  question : 
To  use  a  hypothetical  my  friend  from  Michigan  used  yesterday,  the 
plaintiff  is  suing  the  Gerber  Company  in  a  small,  relatively  rural 
county  in  Michigan,  and  that  plaintiff  comes  from  Detroit.  That  plain- 
tiff is  not  better  off  than  the  plaintiff  who  comes  from  Toledo,  yet  ap- 
parently the  plaintiff  who  comes  from  Toledo  can  seek  a  Federal  forum, 
but  the  plaintiff  from  Detroit  cannot.  The  plaintiff  from  Detroit  still 
has  to  go  sue  the  Gerber  Company  in  your  county. 

And  to  this  extent  justice  apparently  is  not  done. 

]Mr.  Sawyer.  It  isn't  a  cure-all.  but  I  don't  think  you  cure  a  problem 
by  adding  to  it,  and  you  wouldn't  just  put  the  people  in  Detroit  in  that 
situation.  You  put  the  people  in  the  other  49  States  in  the  same 
situation. 
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Mr.  Ratlsback.  Harold,  would  you  yield  ? 

Mr.  Sawyer.  Yes. 

Mr.  Eailsback.  I  guess  in  raising  your  concern,  what  bothers  me 
is  that  in  a  rural  area,  if  you  do  not  have  diversity  of  citizenship,  then 
in  that  case,  say,  you  have  a  plaintiff  suing  a  corporation,  then  you 
really  don't  have  the  luxurv  of  going  into  the  additional  forum.  So 
in  other  words,  it  seems  to  rne  in  that^iarticuiar  case,  that  diversity  is 
providing  a  luxury  where  you  happen  to  have  the  circumstance  of 
somebody  from  out  of  State. 

Mr.  Sativyer.  I  don't  know  whether  I  would  agree  it  is  a  luxury.  It 
is  a  question  of  it  might  also  be  a  necessity.  But  because  it  doesn't  solve 
all  problems,  you  are  throwing  everybody  else  into  the  same  problem,^ 
which  is  hardly  the  way  to  cure  a  problem. 

And  I  really— unfairly  really,  and  only  by  way  of  example— pick 
that  Gerber  Products  Co",  case  because  my  firm  happened  to  be  counsel 
for  them,  and  they  are  very  nice  people. 

But  on  the  other  hand— and  I  am  sure  this  is  very  true  around  the 
country — that  whole  county  is  substantially  a  one-industry  county.  It 
is  an  exceedingly  rural  county.  The  little  city  of  Fremont,  which  may 
be  a  10,000  population  city  and  a  very  nice  city,  is  supported  both  di- 
rectly and  indirectly  by  Gerber. 

You  have  Gerber  IMemorial  Products  and  whatnot,  and  it  is  the  only 
industry.  They  aren't  really  in  that.  There  are  literally  hundreds  and 
himdreds  of  counties  around  the  country  that  that  is  true. 

WivAe  I  would  doubt  that,  if  you  sued  Gerber  for  an  automobile 
accident  in  Baraga  County  in  ^Michigan,  you  wouldn't  get  decent  jus- 
tice from  an  Iowa  jury ;  that  is,  if  you  were  an  Iowa  corporation  bring- 
ing a  contract  action.  That  might  actually  be  of  severity  enough  to 
severely  damage  or  prejudice  Gerber.  You  would  not  want  to  be  in  a 
Baraga  County  jury  situation. 

And  those,  I'm  sure,  are  problems.  And  I  just  wonder  what  your 
view  of  those  would  be. 

Professor  Ro\ve.  There  are  some  such  problems.  I  am  not  sure  how 
extensive  they  are.  The  Congress  would  have  to  decide  that  that  price 
was  worth  paying  if  it  were  to  abolish  diversity.  The  problems  already 
do  arise,  though,  in  situations  in  which  the  plaintiff  simply  happens  to 
be  a  Detroit  corporation  rather  than  a  Toledo  corporation. 

Also,  one  of  the  things  that  I  think  I  pointed  out  a  bit  earlier  is  that 
the  availability  of  the  diversity  jurisdiction  can  be  subject  to  manip- 
ulation. For  example,  I  think  it  was  back  in  the  sixties  when  there 
were  some  famous  libel  suits  against  the  New  York  Times  in  Alabama 
or  some  other  Southern  States  for  reporting  on  some  civil  rights  ac- 
tivities. The  local  plaintiffs  would  join  a  local  distributor,  or  something 
like  that,  of  the  New  York  Times  to  make  sure  that  the  case  stayed  in 
the  State  court.  In  other  words,  the  diversity  jurisdiction,  because  of 
the  complete  diversity  rule,  is  subject  to  manipulation. 

Mr.  Saw^ter.  I  understand  that.  I  appreciate  it  is  not  a  cure-all,  and 
it  has  its  faults.  The  problem  I'm  concerned  about  is  are  we  adding  to 
a  problem  by  abolishing  it,  as  opposed  to  it  being  a  cure-all  ? 

But  just  one  or  two  other  things.  There  are  some  States,  and  I  realize 
here  now  a  minority,  that  don't  have  modern  procedural  codes  in  the 
sense  that  they  have  virtually  unlimited  discovery  availability  and 
pretrial,  and  various  things  at  least  are  perceived  as  an  improvement, 
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and  in  those  States,  of  course,  you  are  depriving  out-of-staters  coming 
in  from  access  to,  let's  say,  modern,  what  are  considered  to  be,  good 
procedural  rules. 

Professor  Rowe.  Yes.  They  do  need  to  have  those  kinds  of  procedural 
facilities,  general  discovery,  interstate  discovery  and  so  on.  But  a 
party's  need  for  those  facilities  doesn't  necessarily  have  anything  to 
do  with  whether  the  party  happens  to  be  able  to  take  advantage  of 
Federal  diversity  jurisdiction.  The  reasons  wliy  people  are  excluded 
from  Federal  diversity  jurisdiction  certainly  don't  mean  that  they 
don't  need  the  same  sort  of  procedural  devices. 

I  think  that  we  do  have  some  examples  of  how  the  exclusion  of  these 
cases  from  the  Federal  system  would  likely  contribute  to  some  reform 
in ■ 

Mr.  Sawyer.  For  your  information,  that  is  a  beeper  to  tell  us  there 
is  a  vote. 

Mr.  Kastenmeier.  There  is  a  quorum  call  on  presently.  You  may 
continue. 

Professor  Rowe.  TJie  abolition  of  diversity  might  well  contribute  to 
reform,  so  that  everybody,  not  just  those  now  able  to  take  advantage 
of  Federal  jurisdictions,  would  have  access  to  those  facilities. 

Mr.  Sawyer.  Except  I  think  maybe  it  is  going  a  little  far  to  think 
that  the  State  people  don't  do  it  for  themselves.  They  are  likely  now 
to  suddenly  do  it  because  some  outsiders  are  involved. 

But  just  one  other  thing,  and  that  is  the  general  accessibility,  just 
from  an  out-of-State  person's  point  of  view,  most  Federal  courts  are 
located  in  pretty  accessible  places  of  most  all  States.  So  you  can  fly  in 
to  see  to  the  court  formality,  where  that  purely  isn't  true  if  you  are 
relegated  to  State  courts  in  general,  particularly  out  of  the  main  urban 
areas. 

Professor  Rowe.  Since  State  courts  do  exist  in  every  county,  there 
would  be  some  cases  brought  in  out-of-the-way  places,  certainly. 

The  point  that  I  have  been  trying  to  make  is  not  to  deny  the  reality 
of  any  present  benefits  of  diversity,  not  to  deny  that  there  would  be 
costs  associated  with  abolishing  diversity.  There  is  room  for  debate 
about  how  great  they  are,  whether  they  would  be  worth  incurring. 

The  main  point  that  emerges  from  what  I  have  done  is,  I  think,  that 
the  benefits  we  now  enjoy  from  diversity  are  benefits  that  come  at  an 
even  greater  cost  in  other  ways  than  had  been  generally  realized.  T  am 
not  at  all  trying  to  deny  the  reality  of  the  kinds  of  present  benefits  that 
you  are  rightly  concerned  with.  A^^iat  I  am  trying  to  suggest  is  that 
there  is  an  additional  major  set  of  considerations  tliat  does  weigh  on 
the  other  side.  How  much  it  should  weigh  is,  of  course,  a  matter  for 
your  judgment. 

Mr.  Sawyer.  Thank  you. 

Thank  you,  Mr.  Chairman.  That's  all  I  have. 

Mr.  Kastenmeier.  The  gentleman  from  California. 

Mr.  Matsui.  I  have  no  questions,  Mr.  Chairman. 

INIr.  Kastenmeier.  Fine.  I  must  say  the  gentleman  from  California, 
Mr.  Matsui,  has  been  very  patient.  We  will  start  with  him  on  question- 
ing on  the  next  round,  if  we  have  the  opportunity. 

I  want  to  thank  you  for  your  contribution  this  morning.  Professor 
Rowe.  Obviously,  you  have  introduced  some  matters  which  have  not 
been  introduced  into  the  debate  before.  And  it  has  been  very,  very 
helpful. 
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I  will  say  this  for  the  committee.  There  is  a  quorum  call  on.  We  will 
proceed  through  quorums,  but,  of  course,  we  will  recess  for  rollcalls. 

We  have  two  more  important  sets  of  witnesses — ^Ir.  Begani  for  the 
Association  of  Trial  Lawyers  is  next.  Then  w^e  have  two  supreme 
court  chief  justices  with  us,  our  last  panel  this  morning. 

And  I  will  implore  you  to  return  promptly  if  you  do  leave  for  the 
quonim  or  for  any  other  purpose. 

Mr.  Danielsox.  Mr.  Chairman,  I  am  going  to  leave  for  the  quorum. 
I  Avill  return  promptly. 

And  I  am  going  to  recommend  we  adhere  to  the  5-minute  rule, 
because  we  will  never  be  able  to  hear  our  witnesses  otherwise.  My  good 
friend  Harold  down  there  knows  I  am  taking  a  little  oblique  shot  at 
him,  but  it  is  all  done  in  good  spirits. 

Mr.  Sawyer.  I  didn't  perceive  it  at  all. 

Mr.  Danielson.  We  will  never  get  done  unless  we  discipline  our- 
selves. 

Mr.  Kastenmeier.  Let  me  ask  how  many  members  are  leaving  for 
the  quorum  call.  If  it  is  just  one  or  two — well,  I  think  we  will,  in  that 
event,  recess  for  10  minutes.  And  I  urge  everybody  to  return  for  our 
next  witness. 

Accordingly,  the  committee  stands  in  recess  for  10  minutes. 

[Recess.] 

Mr.  Kastexmeier.  I  would  like  to  call  the  committee  to  order.  I  do 
this  because  we  have  witnesses  who  have  other  obligations,  time  obli- 
gations, and  to  permit  us  to  complete  the  hearing  of  the  testimony,  we 
must  convene.  Our  other  colleagues  will  join  us  shortly. 

At  this  point  it  is  a  pleasure  for  me  to  greet  back  a  witness  who  was 
here  during  the  last  Congress  and  who  testified  on  this  subject.  He  is 
verv  knowledgeable  and  brings  to  the  committee  the  views  of  not  only 
himself  but  that  of  his  association  with  regard  to  a  particular  area  of 
expertise. 

1  would  like  to  greet  Robert  Begam,  past  president  of  the  Associa- 
tion of  Trial  Lawyers  of  America  (ATLA).  He  practices  law  in 
Phoenix,  Ariz.,  ancf  has  been  here  before.  So  I  am  pleased  to  greet  him 
back  this  morning.  And  you  may  proceed  as  you  wish. 

I  note,  Mr.  Begam,  the  statement  of  the  association,  which  is  23 
pages  plus  an  attachment,  which  I  will  be  pleased  to  receive  for  the 
record. 

TESTIMONY  OF  ROBERT  G.  BEGAM,  PAST  PRESIDENT  OF  THE  ASSO- 
CIATION OF  TRIAL  LAWYERS  OF  AMERICA 

;Mr.  Begam.  Thank  vou  very  much,  Mr.  Chairman.  In  view  of  the 
fact  that  the  Chief  Justice  who  follows  me  is  my  Chief  Justice  and  has 
already  identified  his  time  problem,  you  can  be  assured  I  will  be  short, 
particularly  since  there  is  a  threat  of  abolishing  diversity  jurisdiction, 
which  would  force  me  to  practice  more  before  my  Chief  Justice. 

As  the  Chair  notices.  I  am  a  practicing  trial  lawyer  in  Phoenix,  but 
I  do  appear  here  today  for  the  Association  of  Trial  Lawyers  of  Amer- 
ica, a  national  bar  association  with  affiliate  organizations  in  all  50 
States.  We  currently  have  over  34,000  members,  including  judges  and 
Jaw  teachers  interested  in  improving  the  litigation  and  judicial  process. 

Mr.  Kastenmeier.  Mr.  Begam,  forgive  me.  I  now  understand  why 
there  are  only  three  of  us  here.  There  is  a  vote  on  the  floor  at  this 
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moment.  We  are  going  to  have  to  make  that  vote,  in  any  event,  so  I 
think  we  will  have  to  recess  here  at  this  point  in  time,  return  to  the 
floor,  hopefully  to  be  joined  in  return  by  our  other  colleagues.  And  we 
will  resume  with  you  just  where  we  were. 

The  committee  will  stand  adjourned  for,  hopefully,  6  minutes. 

[Recess.] 

Mr.  IvASTENMEiER.  The  committee  will  come  to  order  after  a  short 
recess. 

I  apologize  to  our  witnesses,  particularly  the  witness  before  us, 
Mr.  Begam,  who  had  just  started  to  proceed.  I'm  sure  our  colleagues 
will  join  us.  You  may  continue. 

Mr.  Begam.  Thank  you,  Mr.  Chairman.  _ 

I  was  speaking  about  our  association  briefly.  And  1  did  want  to  make 
the  point  our  trial  lawyer  members  for  the  most  part  represent  injured 
individuals  and  consumers  rather  than  major  corporate  and  insurance 
industry  interests.  And  since  our  clients  are  accident  victims,  plaintiffs, 
if  you  will,  it  goes  without  saying  that  we  and  our  clients  are  the  last 
segment  of  the  American  population  who  would  be  indifferent  to  delay 
or  court  congestion.  We  are  rightly  concerned. 

If  that  was  the  only  issue  before  us  in  the  diversity  conflict,  we  would 
be  out  front  in  doing  everything  reasonably  available  to  the  bar,  and 
the  bench,  and  the  Congress  to  reduce  congestion.  But  we  don't  thiiik 
that  on  balance  there  is  enough  to  be  gained.  We  do  think  there  is  a 
great  deal  to  be  lost. 

Let  me  be  quite  specific  on  that  point,  on  the  loss  to  be  suffered  by 
American  citizens  should  diversity  be  abolished.  Let  me  talk  for  a 
moment  about  those  citizens  who  live  in  the  most  congested  jurisdic- 
tions who  would  suffer,  who  do  suffer,  most  from  delays  in  delivery 
of  justice  at  the  present  time. 

Let  me  talk  about  Boston,  about  Philadelphia,  about  New  York, 
about  Chicago.  We  are  hampered  a  bit  by  not  having  current  statistics, 
but  we  did  do  a  statistical  analysis  in  preparation  for  the  hearings  last 
year,  and  I  am  confident  that  the  congestion  figures  are,  if  anything,  a 
little  worse,  not  better  now,  than  they  were  last  year,  although  we  don't 
have  this  year's  fi-gures. 

But  the  most  recent  figures  that  are  available,  or  at  least  that  I  have 
seen,  indicate,  for  example,  that  in  Boston  the  delay  from  time  of  filing 
to  time  of  trial  in  the  State  courts  is  42  months.  In  the  State  court  of 
Philadelphia  it  is  47  months.  In  the  Borough  of  Manhattan  it  is  46 
months.  In  the  Borough  of  Brooklyn  it  is  35  months.  In  the  city  of 
Chicago  it  is  87  months. 

If  Boston  litigants  have  the  diversity  option  available,  they  can  get 
to  trial  in  Federal  court  8  months  sooner,  a  slight  benefit.  Their  counter- 
pa.rts  in  Philadelphia  can  get  to  trial  20  months  sooner.  In  Manhattan, 
Broolvlyn,  and  Chicago  the  contrast  is  more  dramatic.  In  Manhattan 
the  delay  on  the  State  side  is  46  months  and  only  21  months  on  the 
Federal  side.  In  Brooklyn  the  delay  on  the  State  side  is  35  months  and 
only  18  months  on  the  Federal  side. 

In  Chicago,  the  most  dramatic  of  all,  on  the  State  side  tlie  delay  is 
37  months,  and  in  the  Federal  court  only  11  months.  If  we  strike  an 
average  of  those  five  major  examples  of  congested  urban  jurisdictions, 
you  will  find  that  on  average  on  the  State  side  the  delay  is  42  months, 
whereas  on  the  Federal  side  it  is  only  21  months.  i 
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You  cut  the  delay  essentially  in  half  on  the  Federal  side.  Now,  those 
are  not  examples  that  are  not  meaningful,  because  if  you  analyze  the 
tables  provided  by  the  administrative  office  of  the  U.S.  courts,  you 
will  find  that  those  five  jurisdictions  I  have  been  talking  about,  Man- 
hattan, Brooklyn,  Boston,  Chicago,  and  Philadelphia— have  5,639  of 
the  31,000  diversity  cases,  about  18  percent  of  what  would  be  kicked 
out  of  court  bv  abolishing  diversity  jurisdiction. 

What  is  the  punchline?  Well,  if  this  bill  is  passed,  we  would  be  tell- 
ing thousands  upon  thousands  of  American  citizens  to  wait  twice  as 
long  as  before  to  have  their  suits  heard,  when  it  was  already  taking 
too  long.  Every  practicing  trial  lawyer  in  the  United  States  knows 
what  the  comparative  figures  are  in  his  jurisdiction. 

The  irony  of  my  testifying  on  this  subject  is,  as  some  of  the  com- 
mittee members  remember,  when  I  testified  last  year,  I  pointed  out  that 
in  Arizona  we  have  the  reverse  situation.  We  have  a  very,  very  con- 
gested Federal  calendar  and  a  State  calendar  that,  while  it  can't  be 
described  as  current,  is  much  more  current  than  the  Federal  calendar. 
We  can  get  to  trial  a  lot  quicker  in  State  court  than  we  can  in  Federal 
court. 

But  if  you  look  again  at  the  statistics  given  to  us  by  the  administra- 
tor's office,  you  will  find  that  Arizona  is  among  the  very  few  States 
that  has  an' 80-percent  criminal  caseload.  Our  Federal  judges  expend 
80  percent  of  their  time  with  dope  cases,  illegal  entry  cases,  stolen  car 
cases,  the  like,  and  only  a  very  small  part  of  their  time  handling  civil 
matters  at  all. 

So  abolishing  diversity  jurisdiction  is  not  going  to  help  us  in  Ari- 
zona. Abolishing  diversity  jurisdiction  is  going  to  hurt  those  who  live 
in  congested  urban  areas  who  are  suffering  the  most  from  the  very 
problem  that  this  committee  is  addressing,  and  that  is  delayed  justice. 

I  would  suggest  that,  since  every  trial  lawyer  in  the  United  States 
does  know  what  the  situation  is  in  his  jurisdiction,  he  also  knows  the 
value  of  the  alternate  courtrooms,  and  I  think  that  that  is  unques- 
tionably why  not  only  does  the  Association  of  Trial  Lawyers  of 
America  but  the  entire  organized  bar,  including  the  American  Bar 
Association  and  the  State  bar  association  of  37  States,  oppose  this 
legislation. 

And  we  have  appended  a  list  of  those  37  State  bars  who  have  passed 
resolutions  to  our  written  statement,  and  I  would  request  that  that 
filso  be  inserted  in  the  record. 

Mr.  Kastenmeier.  Without  objection,  the  entire  statement  and  the 
attachment  suggesting  the  State  bar  associations  in  opposition  will  be 
made  a  part  of  the  record. 

[The  statement  of  the  Association  of  Trial  Lawyers  of  America 
follows :] 

Statement  of  the  Association  of  Trial  Lawyers  of  America  on  the  Subject 
OP  Diversity  of  Citizenship  Jurisdiction  of  the  U.S.  District  Courts 

My  name  is  Robert  G.  Begam  and  I  am  a  practicing  trial  lawyer  in  Phnenix, 
Arizona.  I  appear  before  the  Subcommittee  today  on  behalf  of  the  Association 
of  Trial  Lawyers;  of  America,  of  which  I  am  a  past  president. 

ATLA  is  a  national  bar  association  with  over  34,000  members,  consisting  not 
only  of  practicing  trial  lawyers  but  judges  and  teachers,  as  well,  who  are  in- 
terested in  improving  the  litigation  and  dispute-resolving  process  in  this  coun- 
try. Trial  lawyer  members,  for  the  most  part,  represent  individuals  who  are 
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injured  aud  who  are  consumers,  rather  than  corporate  and  insurance  company 

interests.  ,      ^     ..^  • 

Let  me  say  at  the  outset  that  it  is  a  great  privilege  for  me  to  be  testifying 
before  the  Subcommittee  and  to  be  speaking  for  the  trial  bar  in  this  particular 
matter.  Since  our  clients  are,  for  the  most  part,  plaintiffs  in  litigation,  it  goes 
without  saying,  I  hope,  that  our  particular  chents  and  my  particular  constitu- 
ents are  the  last  segment  of  the  American  population  who  would  be  indif- 
ferent to  problems  caused  by  court  congestion  and  delay  in  getting  to  trial, 
in  State  or  Federal  court.  We  and  our  clients  cannot  profit  by  delay. 

It  is  against  this  background  that  ATLA  welcomes  the  interest  demonstrated 
by  this  Subcommittee,  your  parent  Judiciary  Committee,  your  sister  Commit- 
tees in  the  Senate,  and  the  entire  Congress  in  searching  for  solutions  to  the 
overload,  to  the  extent  to  which  it  exists,  in  the  Federal  court  system.  We 
particularly  appreciate  the  renewal  of  your  inquiry  into  whether  the  abolition 
of  diversity  of  citizenship  jurisdiction  of  Federal  courts  is  an  appropriate  or 
advisable  step  to  take.  This  renewed  inquiry  demonstrates  a  recognition  on  your 
part  that  this  is  a  serious  step  indeed,  a  step  to  be  taken  only  after  hard  evidence 
has  been  adduced  sufficient  to  prove  that  a  system  which  has  served  us  well  for 
200  years  must  now  be  scuttled.  The  burden  of  proof  imposed  on  those  who  would 
abolish  diversity  jurisdiction  is  ejaormous  and  it  is,  in  fact,  theirs.  The  drive  for 
abolition  can  become  habit-forming,  inexorably  pushing  itself  forward  irrespec- 
tive of  major  changes  in  the  environment  which  led  to  its  rise.  ATLA  con- 
gratulates this  Subcommittee  for  its  willingness  to  cautiously  collect,  weigh  and 
re-examine  all  the  evidence  and  premises  on  which  the  habit  of  seeking  the 
abolition  of  diversity  could  otherwise  be  built. 

THE   AMERICAN    SYSTEM    OF   JUSTICE 

Plato  tells  us  that  the  measure  of  a  civilization  is  the  system  it  devises  for 
resolving  human  conflicts.  If  Plato  was  right,  and  we  think  he  was,  the  civilized 
society  which  we  have  created  in  the  United  States  measures  up  very  well  in- 
deed. Without  question,  we  have  the  most  comprehensive  .system  of  justice 
which  human  history  has  ever  evolved — a  complex  of  fact-finding  and  law- 
interpreting  bodies,  administrative  and  judicial,  public  and  private.  On  the 
public-judicial  side  we  have  city,  county.  State,  and  Federal  court  systems, 
providing  our  citizens  with  not  only  an  appropriate  forum  for  dispute  resolution 
hut,  in  many  instances,  with  a  choice  of  forums  as  well.  This,  we  submit,  is  good 
and  essential  to  the  grand  design  of  the  system  of  justice  which  we  have  devised 
and  refined  over  the  last  two  centuries. 

The  basic  function  of  government  is  to  serve  the  people  with  respect  to  those 
societal  functions  that  cannot  be  provided  as  effectively  by  the  private  .ser-tor. 
Basic  among  the  various  governmental  services  is  the  court  .system.  And  one  of 
the  most  basic  services  provided  by  the  Federal  government  is  the  Federal 
judicial  system.  To  the  extent  to  which  it  has  co-existed  with  State  judicial 
systems  it  has  always  been  an  alternative  rather  than  a  primary  or  sub-system 
of  justice.  It  is  in  the  very  offering  of  an  alternative — an  option  as  to  dispute 
resolution — that  we  believe  the  Federal  government  is  providing  its  citizens 
with  a  social  service  of  unquestionable  legitimacy. 

Diversity  of  citizenship  jurisdiction  in  the  Federal  courts  is  the  key  to  the 
alternative  system.  Abolish  it  and  you  destroy  the  choice  on  which  so  many 
rijrhts  so  often  rely.  The  Federal  courts  have  had  diversity  jurisdiction  since 
1781).  They  \\ere  given  this  power  to  become  a  parallel,  supplementary  system 
because  it  was  recognized  by  the  first  Congress  that  there  was  a  strong  possi- 
bility of  prejudice  in  the  courts  of  one  State  against  out-of-State  litigants. 
Congress  very  early  on  recognized  that  prejudice  was  reflected  in  the  quality 
<if  justice  dispensed  by  the  State  courts.  Tliis  perceiition — that  prejudice  mny 
exist  against  litigants  from  out  of  State — is  still  valid  and  is  still  justification 
for  providing  a  choice  of  forums.  Diversity  jurisdiction  has  steadily  outgrown 
its  original  justification  to  the  point  where  its  continued  existence  is  vital 
whether  or  not  this  prejudice  continues. 

In  the  n.'itb  Congress,  this  Subcommittee  and  the  Senate  Judiciary  Subcom- 
mittee on  Improvements  in  Judicial  Machinery  took  up  the  question  of  the 
abolition  of  diversity  jurisdiction  for  the  first  time  since  1971.  Much  of  the 
testimony  in  tlie  1077-78  hearings  focu.^ed  on  the  existence  of  delays  and  back- 
logs in  the  Federal  courts.  Comparatively  little  te.stimony,  it  is  fair  to  say,  ex- 
plored the  parallel  circumstances  of  the  State  court  system.  Yet,  on  the  basis 
of  this  in<omi)lete  record  and  on  the  basis  of  some  bald  assertions  to  the  effect 
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that  the  State  courts  could  handle  it.  it  was  proposed  and  accepted  hy  many 
that  the  alternative  Federal  forum  should  be  destroyed  in  the  name  of  "judicial 
efficiency." 

We  submit  that  the  blind  advocacy  of  "judicial  efficiency,"  so  voguish  in  this 
and  other  contemporary  legal  debates,  must  be  put  in  perspective.  Court  con- 
gestion is  certainly  not  a  virtue,  but  it  may  well  be  symptomatic  of  a  virtue — 
the  virtue  of  a  calm,  deliberative,  and  thorough  legal  system  which  values  the 
protection  of  human  rights  above  all  else. 

TJie  characterization  of  the  P'ederal  courts  as  overcrowded  is  freely  made, 
especially  by  the  Federal  bench  and  by  those  Federal  court  parties  who  see 
diversity  cases  as  "second-class"  litigation  presenting  a  barrier  to  their  "first- 
class"  causes  of  action.  This  characterization  can  lead  to  oversimplistic  responses 
and  remedies.  Chief  Justice  of  the  United  States  Warren  E.  Burger  has  time  and 
time  ag.iin  maintained  that  the  Federal  courts  are  inefficient  and  jam-packed. 
His  remedy,  proposed  and  imposed,  is  to  totally  deny  certain  litigants  access 
to  the  Federal  arena  of  justice.  This  approach  of  closing  the  courthou.se  door, 
if  carried  to  its  extreme,  either  through  further  court  rulings  or  through  legis- 
lation such  as  H.R.  2202,  carries  with  it  the  seeds  of  the  destruction  of  the 
American  system  of  justice  as  it  has  evolved  over  200  years,  all  in  the  drive 
for  efficiency.  A  noted  consumer  advocate  and  columnist  has  written :  "The 
courts  must  grow  and  adjust  to  people's  need  to  use  them ;  people's  rights  should 
not  be  compromised  or  restricted  in  order  to  adjust  to  the  courts'  problems. 
Never  should  meritorious  laws  or  legislation  be  conditioned  by  any  predicted 
added  use.  The  two  are  separate  problems  to  be  considered  separately." 

THE    BUBDEN    ON    THE   FEDERAL   COURT    SYSTEM 

This  Subcommittee  has  heard,  over  the  past  two  years,  a  litany  of  testimony 
by  respected  Federal  jurists  on  bow  the  Federal  courts  are  about  to  burst  with 
cases.  This  certainly  cannot  be  denied  for  many  of  the  94  distx'icts,  especially 
in  the  urban  centers.  The  story,  however,  is  not  one-sided.  For  example,  one 
Federal  judge,  in  a  statement  given  during  the  last  Congress  to  another  Sub- 
committee of  the  House  .Judiciary  Committee,  on  the  subject  of  the  need  to  split 
his  circuit  and  create  additional  judges,  had  this  to  say  about  the  burdens  on 
the  Federal  bench : 

"Item. — 'Judges  are  overworked.'  I  do  not  think  so.  I  know  none  who  has  a 
taste  for  golf  or  foreign  tours  who  has  had  to  give  up  either  one.  .  .  .  My  tastes 
hap]>en  to  run  to  hunting  and  fishing  and  I  have  bagged  more  game  and  strung 
more  fish  in  the  four  years  I've  been  on  the  bench  than  in  my  20  years  in  the 
practice  of  law.  I  work  about  a  40-hour  week,  occasionally  coming  in  to  check 
the  mail  on  Saturdays,  and  le.ss  frequently  take  some  work  home  to  do  in  the 
evenings.  I  am  absolutely  current  and  have  no  delinquent  matters  to  my  charge." 

To  be  sure,  some  courts  are  crowded  and,  to  be  sux-e,  delays  exist.  But  the 
underlying  cause  of  congestion  and  postponements  must  be  individuallv  and 
calmly  examined.  More  information  is  required  than  just  the  bare  facts  of  how 
many  of  the  Federal  civil  cases  are  diversity  cases,  what  percentage  go  to  trial, 
and  how  long  they  take  to  try.  Old,  but  threshold,  questions  such  as  the  true 
impact  of  these  cases  on  the  also-overburdened  State  courts  in  urban  centers 
have  yet  to  be  addressed.  Most  importantly,  however,  major  legislative  changes 
in  the  judicial  \^orkplace  must  be  analyzed.  These  changes,  both  enacted  and 
likely  to  be  enacted,  carry  with  them  a  collective  im.pact  on  tiie  level  of  the 
liurden  placed  on  the  Federal  court.s.  This  impact  is  potentially  of  such  sig- 
nificant dimensions  that  it  could  render  obsolete  judgments  made  as  recently 
as  one  year  ago. 

The  most  significant  of  these  legislative  measures  is,  of  course,  the  additional 
judgeships  bill.  ATLA  testified  in  1977-78  that  it  would  not  engage  in  blindly 
oversimplifying  our  position  by  saying,  "All  we  really  need  is  more  judges." 
Tlie  fact  cannot  he  ignored,  however,  that  117  new  Federal  trial  judges  will 
make  a  substantial  dent  in  the  existing  burden.  Further,  even  given  the  exigen- 
cies of  the  political  process,  it  is  likely  that  most  of  these  new  judgeships  were 
placed,  after  carpful  analysis,  where  they  were  needed.  This  approach  to  the 
burdens  of  the  Federal  courts  denies  no  rights  and  attacks  the  problem  where 
it  exists.  It  is.  for  that  reason,  a  thoroughly  acceptable  solution  and  ATLA 
applauds  the  Congress  for  it. 

Another  acceptable  approach  to  solving  the  Federal  courts'  condition  lies  in 
analyzing  the  burdens  placed  on  the  courts  to  determine  whether  one  particular 
type  of  case  is  creating  specialized  problems  which  can  be  solved  with  specialized 
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treatment — the  scalpel  rather  than  the  cleaver.  The  95th  Congress  also  acquitted 
itself  well  in  that  approach,  with  its  reform  of  the  procedures  by  which  Federal 
courts  handle  bankruptcy  and  reorganization  cases.  This  reform  alone  provides 
so  much  relief  to  the  Federal  courts  that  it  changes  the  picture  entirely.  An- 
other example  of  this  specialized  approach  can  be  seen  in  the  Antitrust  Pro- 
cedures Improvement  Act,  now  under  active  consideration  on  the  Senate  side. 
This  carries  potential  for  unclogging  many  of  our  urban,  commercial  law- 
oriented  Federal  trial  courts,  again  without  a  sweeping  denial  of  rights. 

ATLA  encourages  the  Congress  to  continue  to  search  for  fair  and  evenhanded 
methods  and  procedures  for  combatting  delay  and  congestion,  both  in  the  Federal 
and  the  State  courts. 

We  support  the  Magistrates  bill.  We  would  support  a  system  of  an  increased 
jurisdictional  amount  in  diversity  cases,  if  the  magistrates  system  could  take 
care  of  the  smaller  cases  adequately.  We  think  it  could ;  the  two  could  go  hand 
in  hand. 

We  have  been  on  record  for  years  as  supporting  arbitration  across  the  board 
in  smaller  civil  cases  in  the  areas  of  medical  malpractice  and  product  liability, 
as  opposed  to  other  more  complicated  civil  litigation  matters  . 

We  have  urged  for  years  the  improvement  of  mandatory  pretrial  conferences, 
the  idea  of  mandatory  settlement  conferences,  and  other  procedural  methods  of 
handling  the  delay  problem.  Other  proposals  which  promise  a  salutory  effect  on 
tue  burdens  of  the  Federal  courts  are  also  under  consideration — perhaps  by  this 
very  Subcommittee — proposals  such  as  re-evaluating  those  Congressional  enacr- 
ments  which  require  that  causes  of  action  created  therein  be  given  priority 
treatment  by  the  courts,  as  well  as  proposals  changing  discovery  procedures  and 
all  the  other  concepts  endorsed  by  the  Justice  Department  aimed  at  improving 
judicial  efficiency. 

The  fact  is,  simply  stated,  that  legislation  has  already  been  approved,  reducing 
the  burden  of  the  Federal  courts,  and  this  burden  stands  to  be  further  lessened 
by  future  Congressional  enactment,  without  the  drastic  encroachment  on  human 
and  legal  rights  represented  by  the  instant  bill.  To  those  who  said,  last  year,  that 
they  understood  our  position  but  felt  that  the  need  to  relieve  the  Federal  courts 
of  some  of  their  burden  was  paramount,  we  say  that  the  whole  burden  issue  has 
to  be  re-examined. 

Fortunately,  it  appears  that  the  mechanism  for  this  type  of  study  will  soon 
be  in  place.  Chief  Justice  Burger  has  long  advocated  the  requirement  that  any 
new  judicial  legislation  be  accompanied  by  a  "judicial  impact  statement."  ATLA 
disagrees  with  the  idea  that  resources  are  so  tight  that  justice  must  be  so  closely 
rationed.  However,  if  the  Chief  Justice  and  the  Congress  think  that  that  is  the 
case,  ATLA  must  welcome  a  plan  which  will  provide  some  hard  information 
with  which  to  make  those  judgments.  Until  now  we  have  noticed  a  tendency  on 
the  part  of  many  who  advocate  reform  of  our  courts,  and  especially  our  tort  sys- 
tem, to  make  decisions  in  the  pursuit  of  judicial  efficiency,  with  a  lack  of  con- 
cern for  facts  that  is  matched  only  by  an  indifference  to  the  rights  of  plaintiffs. 

On  October  3,  1978,  the  Department  of  Justice  announced  that  it  had  awarded 
a  contract  to  a  Bethesda,  Maryland  firm  to  develop  techniques  for  measuring, 
in  advance,  the  impact  of  legislation  on  the  justice  system.  The  firm,  according 
to  the  DOJ,  will  work  closely  with  Congressional  Committees,  the  Administrative 
Office  of  the  U.S.  Courts,  and  the  Federal  Judicial  Center.  In  announcing  the  con- 
tract, Attorney  General  Bell  said :  "We  feel  this  program  will  fill  a  great  need. 
In  the  past,  the  Executive  Branch  often  has  proposed  legislation  and  Congress 
then  has  acted  upon  it  without  anyone  having  a  full  understanding  of  its  po- 
tential impact." 

The  judicial  impact  statements,  once  the  technique  is  developed,  will  deal  with 
legislation  intended  to  conserve  existing  judicial  resources,  as  well  as  with  legis- 
lation requiring  new  judicial  responsibilities. 

ATLA  suggests  that  all  the  legislation  mentioned  above,  both  enacted  and  pro- 
posed, and  any  other  idea  developed  to  restrict  Federal  judicial  resources,  be 
made  the  subject  of  the  very  first  judicial  impact  inquiries.  Only  after  these 
comparisons  are  made  will  the  decisions  to  abolish  200-year-olrl  rights,  if  based 
upon  arithmetic  calculation,  be  done  with  some  semblance  of  logic.  Certainly,  re- 
form of  the  system  can  wait  until  the  complete  figures  are  compiled. 

THE    BtTEDEN    ON    THE    STATE    COURT    SYSTEM 

The  question  arises:  "Can  the  State  courts  handle  all  these  diversity  cases?" 
The  question  goes  both  to  the  number  of  cases  and  to  the  nature  of  the  cases. 
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In  the  95th  Congress,  there  was  a  troubling  tendency  on  the  part  of  the  aboli- 
tionists to  accept  unquestioningly  the  rather  bald  statement  by  the  Conference 
of  Chief  Justices  that  the  State  cour  systems  are  "able  and  willing"  to  assume  all 
or  part  of  the  diversity  jurisdiction  presently  exercised  by  the  Federal  courts. 
This  position,  we  are  told,  was  adopted  by  Conference  resolution  "without 
dissident." 

It  would  be  presumptuous  of  ATLA  to  look  behind  that  resolution  to  examine 
the  degree  to  which  the  statistics  in  question  were  explored  and  debated,  and 
by  whom.  Two  observations  can  be  made,  however:  (1)  the  sweeping  generality 
of  the  statement,  taking  in  all  50  states  in  one  brave  "can  do,"  belies  the  lack  of 
statistical  thought  given  it;  and  (2)  what  else  could  the  Conference  be  expected 
to  say? 

The  State  courts  are  emerging  as  an  organized  political  body.  They  have 
moved  to  impressive  new  quarters  closer  to  Washington  and  have  begun  to  take 
on  staff  and  projects,  all  of  which  is  commendable,  in  dramatic  numbers.  The 
point  is,  the  Conference  is  in  neither  the  position  nor  the  state  of  mind  to  shrink 
from  any  challenge  at  this  point ;  and  shrink,  it  has  not.  Indeed,  the  chief  spokes- 
man for  the  Conference  in  this  area  of  Federal-State  Relations  has  said  that  he 
Vv'ants  the  diversity  cases  turned  over  to  the  States  without  regard  to  whether 
the  Federal  courts  are  burdened  by  them  at  all.  (He  also  advocates  the  return 
of  Federal  question  cases  to  the  State  courts.)  At  least  other  abolitionists  claim 
to  understand,  and  even  sympathize  with,  the  value  which  injured  plaintiffs  put 
on  the  choice  of  going  to  Federal  court ;  the  choice  must  be  revoked,  they  say, 
to  ease  the  burden  on  the  Federal  bench  and  other  Federal  litigants.  But  such 
is  not  the  rationale  of  the  Conference  of  Chief  Justices,  it  seems. 

ATLA  wishes  it  could  refer  the  Subcommittee  to  as  much  testimony  from  State 
trial  judges  as  often  the  proponents  of  abolition  refer  to  the  testimony  by  Fed- 
eral judges  and  State  Supreme  Court  Chief  Justices  or  Administrators.  The 
sad  fact  is  that  the  record  is  incomplete  in  this  regard,  since  the  opinion  of 
state  trial  judges  on  whether  there  is  room  on  the  trial  calendars  for  diversity- 
cases  is,  up  to  now,  unavailable.  Again,  the  bare  assertion  by  the  Conference  of 
Chief  Justices  satisfied  the  proponents.  I  personally  do  not  know  of  a  State  trial 
judge  who  is  prepared  to  embrace  the  diversity  cases  with  any  degree  of 
enthusiasm. 

We  do  not  know  what  the  actual  impact  of  transferring  the  diversity  cases- 
will  be.  At  the  time  the  House  of  Representatives  was  asked  to  suspend  the  rules, 
and  pass  the  abolition  bill  last  year,  there  was  little  in  the  record  of  this  Sub- 
committee's hearings  which  offered  any  guidance  on  this  question.  The  evidence 
consisted  primarily  of  the  long  division  showing  that  the  number  of  diversity 
cases  divided  by  the  number  of  State  trial  judges  yielded  an  apparently  reason.- 
able  quotient. 

The  "average  case  load"  approach  completely  ignores  not  only  the  differences 
between  States  but  the  differences  within  each  State  as  well.  Everyone  knows 
that  litigation  tends  to  cluster  around  the  urban  centers.  Urban  center  cases  tend 
to  be  more  complex.  Urban  center  State  courts  tend  to  be  just  as  crowded,  if  not 
more  crowded,  than  Federal  courts  which  are,  by  and  large,  also  in  the  urban 
centers.  Yet,  even  a  month  after  the  House  had  passed  H.R.  9622,  the  Confer- 
ence of  Chief  Justices  was  admitting  to  the  Senate  Subcommittee  that  it  was 
unaware  of  any  statistics  which  would  show  exactly  which  State  courts,  stand- 
ing by  "ready,  willing,  and  able,"  could  expect  to  receive  the  new  cases. 

Incidentally,  and  this  returns  to  the  previous  point  about  the  utility  of  judicial 
impact  statements  for  proposed  legislation,  it  should  be  noted  that  every  dollar 
saved  by  the  Federal  government  in  abolishing  diversity  jurisdiction  would  not 
necessarily  be  a  dollar  earned.  The  Conference  of  Chief  Justices  has  repeatedly 
stated  that  the  State  courts  will  require  ample  Federal  funds  to  permit  them  to 
be  "ready  and  able"  to  handle  these  cases.  (The  willingness,  while  questionable 
at  the  trial  level,  appears  to  be  free.)  The  Conference  insists  that  the  funds 
should  have  no  strings  attached,  lest  the  independence  and  integrity  of  the  State 
court  system  be  compromised. 

Since  the  Senate  hearings,  the  National  Center  for  State  Courts  has  published 
a  study,  in  the  Summer  1978  issue  of  State  Court  Journal,  entitled  "The  Relative 
Impact  of  Diversity  Cases  on  State  Trial  Courts."  In  that  study,  it  is  revealed 
that  some  twenty  States  would  suffer  a  disproportionately  high  impact  from  the 
new  cases.  Seven  States,  it  is  reported,  would  be  affected  to  the  point  where  new 
judgeships  would  be  required.  Although  the  authors  do  generally  endorse  the 
Conference  of  Chief  Justices'  conclusion  that  the  diversity  cases  "could  be  han- 
dled in  most  instances  without  major  additions  to  state  judicial  resources,"  they 
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also  call  for  further  studies,  emphasizing  the  need  for  refinement  of  the  analysis 
of  the  impact  within  each  State,  where  the  urban  "cluster"  problem  will  play 
such  a  determinative  role. 

We  are.  then,  left  with  the  long  division,  now  revealingly  broken  down  by 
State,  but  still  with  no  grounds  on  which  to  reasonably  anticipate  the  impact 
within  each  State. 

It  is  the  strong  recommendation  of  ATLA  that  if  the  proponents  of  abolition 
are  interested  in  statistical  analysis  in  deciding  whether  to  revolve  age-old  rights, 
then  this  Subcommittee  is  in  a  unique  position  to  gather  and  carefully  weigh 
those  statistics.  To  a.sk  the  full  Committee  and  the  House  of  Representatives  to 
abolish  diversity  jurisdiction  on  a  less  complete  ba.sis  would  run  counter  to  this 
Subcommittee's  usual  record  for  thoroughness. 

'  THE  JUSTICE  FACTORS 

ATLA's  opposition  to  abolishing  diversity  jurisdiction  does  not  rely  on  the 
question  of  whether  the  diversity  cases  are  too  nmch  for  either  the  Federal  or 
the  State  courts  to  handle.  Early  in  this  statement  we  make  reference  to  the 
unique  system  of  American  justice  which  offers  the  choice  of  forum  to  those  who 
need  it.  Trial  lawyers  value  this  choice  for  their  clients  for  a  number  of  rea.sons. 
Diversity  jurisdiction  was  created,  we  understand,  to  permit  out-of-State  liti- 
gants to  avoid  discrimination  founded  upon  in-State  bias  or  prejudice.  I  submit 
that,  despite  what  you  have  been  assured  by  some  with  a  sophisticated.  multi- 
State,  urban  practice,  that  prejudice  lives  on,  and  strongly.  A  U.S.  district  court 
judge  from  the  Western  District  of  Texas,  writes :  "It  is  still  my  opinion  that  a 
Brooklyn  Yankee  driving  a  Cadillac  automobile  who  has  a  serious  automol)ile 
accident  with  a  Boerne  farmer  of  German  de.scent  who  is  driving  a  pick-up  truck 
cannot  expect  a  fair  trial  in  Comal  County  (and  I  can  say  this  from  actual  ex- 
perience) whether  he  be  a  plaintiff  or  a  defendant." 

Everyone  who  has  tried  diversity-type  cases  can  draw  on  his  experience  for 
similar  examples.  One  problem,  of  course,  is  the  difficulty  in  isolating  the  home- 
State  prejudice  from  other  prejudices  which  may  be  subscribed  to  by  those  in 
the  locale  of  the  court.  Take  the  above  example.  Was  the  Comal  County  jury 
anti-Yankee  or  just  anti-Cadillac,  pro-pick-up,  or  maybe  even  anti-non-German 
descent?  When  a  Harlem-born  doctor  sues  the  sheriff's  son  in  rural  State  court 
in  Alabama,  are  his  chances  of  getting  a  fair  hearing  diminished  because  he  is 
from  Xew  York.  IVecause  he  is  black,  because  he  is  a  doctor? 

Diversity  jurisdiction  has  evolved  to  the  point  where  it  now  offers  its  protection 
to  those  who  might  otherwise  suffer  from  many  kinds  of  prejudice.  It  is  true, 
as  has  been  pointed  out  in  statements  opposing  the  position  of  ATLA,  that  these 
protections  are  available  only  to  those  litigants  "fortunate"  enough  to  be  in- 
volved in  cases  with  the  requisite  diversity  of  citizenship.  What  this  means  is 
that  litigants  not  so  fortunate  do  not  have  the  same  protections  and  thus  may 
suffer  an  injustice.  Is  the  solution  to  this  the  ripping  away  of  the  option  from 
those  who  have  it  in  order  to  create  equal  injustice?  I  think  not. 

Fortunately,  these  "justice"  factors  do  not  press  in  large  volume  on  in-State 
plaintiffs,  so  preserving  diversity  for  in-State  plaintiffs  will  not  have  a  heavy 
impact  on  case  load:  but  they  recur  often  enough  to  deserve  consideration.  Last 
year,  when  I  testified  on  this  subject,  I  proffered  three  examples  of  cases  wh^re 
diversity  could  protect  against  prejudice  based  on  something  other  than  the  State 
from  which  the  palintiff  hails.  I  was  disappointed  that  no  other  witness  ad- 
dressed these  examples  because  I  think  it  is  important  that  those  who  would 
deprive  these  plaintiffs  of  these  protections  understand  exactly  what  they  are 
doing.  I  again  offer  the  examples  for  comment : 

(1)  A  Navajo  couple  is  killed  in  a  highway  accident  in  northern  Ar'^ona 
with  an  interstate  tractor-trailer  registered  in  Texas.  Three  minor  children 
survive.  They  have  the  choice,  now.  between  a  State  court  action  in  Hol- 
brook,  xVriz.,"  with  an  all-white  rural  jury,  and  a  Federal  jury  action  in 
Phoenix. 

(2)  A  student  at  Northern  Arizona  University  has  established  residence 
in  Flagstaff  to  participate  in  local  political  affairs.  He  loses  an  eye  when 
a  beer  liottle  manufactured  by  a  Colorado  company  explodes.  His  choice  is 
between  a  Flagstaff  jury  before  whom  he  has  a  controversial  reputation,  a 
jury  not  ovei'ly  sympathetic  to  college  lads  anyway,  and  a  Federal  jury  in 
Phoenix. 

(.3)  There  are.  in  Arizona,  surviving  relatives  of  eight  people  killed  in 
the  KLM-Pan  Am  crash  in  Tenerife,  Canary  Islands.  Under  pre.sent  law 
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they  can  sue  in  Federal  court  in  Arizona  and  obtain  the  benefits  of  consoli- 
dation under  multidistrict  complex  litigation  rules.  If  deprived  of  the  di- 
versity option,  they  would  have  to  try  an  isolated  State  court  action,  or  go 
to  Federal  court  in  New  York  to  file  suit,  with  significant  extra  expense 
and  legal  fees. 

Tlie  above  examples  are  taken  from  my  actual  experience,  one  trial  lawyer 
practicing  in  Arizona.  I  am  confident  that  all  active  practitioners  who  oppose 
limiting  diversity  could  provide  the  Subcommittee  with  similar  examples. 

Delay  is  another  factor  to  be  considered.  It  certainly  appears  to  be  the  primary 
concern  stressed  by  the  proponents  of  this  legislation. 

In  some  jurisdictions,  such  as  my  State  of  Arizona,  there  is  now  more  delay 
on  the  Federal  than  on  the  State  side.  This  is  a  relatively  recent  development.  In 
1971,  when  extensive  hearings  were  conducted  in  the  Senate  on  this  subject,  the 
opposite  was  true.  In  other  States  there  was  then  and  still  is  considerably  more 
delay  in  State  courts  than  Federal.  Given  a  choice  of  forums,  there  is  a  natural 
tendency  for  a  plantiff  to  stand  in  a  shorter  line,  absent  some  countervailing 
consideration  of  profound  impact.  An  Arizona  plaintiff  seeking  redress  for  a 
wrong  is  not  likely  to  wait  3  or  4  years  for  a  Federal  trial  when  he  can  get  to 
court  in  12-16  months  in  State  court,  unless  he  would  be  seriously  prejudiced 
in  the  available  State  courthouse  by  other  factors. 

So,  with  the  present  "choice  of  forum"  system,  differences  in  delay  time  be- 
tween State  and  Federal  courts  tend  to  be  self-adjusting.  History  demonstrates 
that  these  differences  are  cyclical.  Ten  years  ago  in  Arizona,  by  way  of  example, 
plaintiffs  chose  Federal  court  whenever  possible  because  there  was  less  con- 
gestion. This  movement  to  the  Federal  courts,  along  with  an  exploding  criminal 
load  and  the  failure  to  provide  an  adequate  number  of  judges,  has  converted 
Federal  courts  in  Phoenix  from  current  to  congested.  Plaintiffs  now  invariably 
choose  State  courts  because  they  are  faster. 

There  are  other  justice  factors,  to  be  sure.  The  mix  of  jurors  in  Federal  court 
is  generally  the  same  as  that  in  urban  State  courts  but  vastly  superior  to  that  in 
rural  State  courts.  The  whole  balancing  process  of  the  jury  deliberations  is  lost 
when  everyone  on  the  jury  has  similar  background,  training,  and  outlook.  Not 
every  State  is  as  ready  as  Arizona  to  embrace  the  progressive  Federal  Rules  of 
Evidence  and  Procedure.  There  is  substantial  opinion  that  the  State  courts  have 
a  long  way  to  go  before  they  can  tackle  the  complex  multi-state  litigation  which 
is  handled  so  well  by  the  Federal  system.  This  is  not  to  denigrate  any  State  or 
State  court  system.  The  fact  simply  exists  that  the  Federal  courts  can  sometimes 
offer  protections  to  those  who  need  them  which  the  State  courts  cannot. 

THE    DANGERS    OF    AN    OVERSPECIAXIZED    FEDERAL    BAB 

Another  reason  for  trial  bar  opposiiton  may  be  overlooked  by  non-practitioners. 
We  trial  lawyers  see  each  other  all  the  time  in  both  State  and  Federal  court. 
Quite  clearly,  a  drastic  reduction  of  diversity  cases  would  lead  to  a  Federal 
specialty  bar.  This  would  be  regrettable.  In  most  States,  as  a  practical  matter, 
both  the  Federal  and  State  systems  have  benefitted  from  the  free  circulation  of 
lawyers  and  legal  ideas  between  the  two.  In  my  Stat^,  Arizona,  a  State  which  has 
always  been  the  first  in  the  Nation  to  adopt  Federal  rules,  there  has  always  been 
productive  cross-fertilization  with  respect  to  desirable  procedural  practices.  This 
is  because  the  trial  bar  in  Arizona  practices  meaningful  and  regularly  on  both 
sides.  Limiting  diversity  jurisdiction  would  isolate  the  Federal  bar  and  damage 
the  healthy  exchange  which  presently  exists. 

OPPOSITION   TO  ABOLITION  OF  DIVERSITY 

Opposition  to  the  idea  of  total  abolition  of  diversity  jurisdiction  is  shared  by 
most  legal  practitioners.  ALTA.  primarily  representing  the  plaintiff's  tort  bar, 
is  joined  in  its  opposition  to  a  total  ban  on  diversity  by  many  in  the  defense  com- 
munity. The  Defense  Research  Institute,  in  a  statement  given  to  the  Senate  Suli- 
committee  on  Improvements  in  .Tudicial  Machinery  in  1978.  states  its  opposi- 
tion to  a  total  ban  on  diversity.  The  American  College  of  Trial  Lawyers,  as 
evidenced  by  the  testimony  of  Erwin  Griswold  liefore  the  Senate  in  1978,  also 
failed  to  support  a  total  abolition  of  diversity  of  citizenship  jurisdiction.  In- 
dustry lawyers,  such  as  railroad  counsel  are  strongly  against  abolition. 

While  ATLA  cannot  claim  to  speak  for  every  "card-carrying"  niemljer  of  the 
bar,  we  believe  our  position  accurately  refiects  the  views  of  most  every  lawyer 
in  the  country  engaged  in  the  practice  of  tort  and  contract  trial  law  (statistics 
show  that  there  are  as  many  contract  cases  filed  under  diversity  as  tort  cases). 
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The  reason  for  this  unanimous  trial  bar  oposition  should  not  be  dismissed 
by  this  Subcommittee  or  anyone  else  as  simple,  pocketbook  protection.  Lawyers, 
at  least  the  ones  I  know,  are  deeply  concerned  with  protecting  the  interests  of 
their  clients.  It  should  disturb  this  Subcommittee,  and  any  investigator,  that 
both  the  plaintiff  and  defense  bar  oppose  total  abolition  of  diversity,  the  pending 
proposal.  Opposition  to  the  bill  by  the  the  Bar  stems  from  a  concern  to  provide 
clients  with  a  fair  tribunal  to  resolve  disputes. 

Besides  the  trial  bar,  almost  all  State  and  local  Bar  Associations  are  opposed 
to  abolishing  diversity.  In  a  survey  reprinted  in  the  Senate  hearings  of  last 
year,  no  State  bar  supported  total  abolition  and  only  2  major  local  bars  voiced 
support  of  the  concept.  I  have  attached  to  the  end  of  this  statement  a  list  of 
38  state  bar  associations,  or  committees  thereof,  who  have  gone  on  record  re- 
cently as  being  in  opposition  to  abolishing  diversity. 

In  one  statement  appearing  in  the  State  hearings,  an  article  by  the  President 
of  the  District  of  Columbia  Bar  noted  that  a  bill  totally  abolishing  diversity 
jurisdiction  would  shift  400  or  more  cases  from  a  relatively  backlog-free  Federal 
District  Court  to  an  already  overcrowded  docket  of  the  Superior  Court.  Opposi- 
tion by  many  Bar  Associations  can  often  be  premised  upon  knowledge  of  the 
prevailing  court  conditions  in  that  State  vis-a-vis  the  Federal  district  court. 

The  lack  of  support  by  almost  the  entire  organized  bar  of  the  couutry  to  this 
bill  is  evidence  that  ATLA  does  not  stand  alone  in  opposition  to  a  total  ban 
on  diversity.  We  are  comforted  by  the  broad-based  opposition  to  this  bill  and  we 
are  equally  confident  that  opposition  to  H.R.  2202  is  not  just  from  a  tiny  hand- 
ful of  personal  injury  lawyers. 

SUMMABY 

In  conclusion,  Mr.  Chairman.  I  want  to  reiterate  the  concerns  of  the  Associa- 
tion of  Trial  Lawyers  with  H.R.  2202  and  any  bill  abolishing  Federal  diversity 
jurisdiction.  The  Association  believes  diversity  jurisdiction  preserves  valuable 
rights  for  those  citizens  who  are  forced  to  seek  redress  in  the  courts. 

Congress  has  an  obligation  to  carefully  consider  the  impact  of  this  bill  prior 
to  its  enactment.  Most  trial  lawyers  would  agree  that  those  who  propose  change 
should  bear  the  burden  of  proof  for  making  that  change.  The  Association  has 
heard  no  substantial  reason  advanced  for  limiting  diversity  jurisdiction  except 
the  chance  of  lessening  delay  in  the  Federal  courts,  and  a  desire  to  lighten  case 
loads.  We  submit  that  the  burden  of  proof  has  not  been  met.  Citizens'  rights 
should  not  be  blindly  sacrified  to  the  goal  of  "judicial  efficiency."  The  right  to 
seek  redress  in  the  fairest  forum  is  a  right  worthy  of  retention  by  this  Congress. 

State  Bab  Opposition 

As  of  March  1,  1979,  the  primary  bar  associations  for  the  following  States, 
at  least,  have  enacted  recent  resolutions  in  opposition  to  any  legislation  which 
proposes  to  abolish  diversity  of  citizenship  jurisdiction  in  the  Federal  courts. 

Alabama,  Arizona,  Arkansas,  California,  Colorado,  Delaware,  District  of  Co- 
lumbia (President  and  Division  on  Courts,  Lawyers  and  Administration  of 
Justice),  Florida,  Hawaii,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky.  Louisiana, 
Maryland,  Maine,  Massachusetts,  Michigan,  Minnesota  (Court  Rules  Commit- 
tee), Missouri,  Nebraska,  New  Mexico,  New  York  (Committee  on  Federal 
Courts),  Ohio,  Oklahoma.  Oregon,  Pennsylvania,  South  Carolina.  South  Dakota, 
Texas,  Utah,  Vermont,  Virginia,  Washington,  West  Virginia,  Wisconsin,  and 
Wyoming. 

Total :  38. 

Mr.  Kastenmeier.  As  a  matter  of  fact,  according  to  the  gentleman 
from  Califoi-nia,  it  is  not  necessary  for  him  to  put  a  telegram  from  the 
State  Bar  of  California  in  the  record,  because  California's  position 
appears  on  your  list, 

Mr.  Begam.  I  see.  I  didn't  know  he  had  received  a  telegram.  The 
count,  I  might  add,  is  not  37  to  13.  It  is  37  to  nothing.  No  bar  associa- 
tion has,  so  far  as  I  know,  endorsed  abolition  of  diversity  jurisdiction, 
and  I  would  be  audacious  enough  to  predict  to  the  Chair  and  this  com- 
mittee that  before  too  long  most,  if  not  all,  of  the  remaining  18  will 
follow  suit. 
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In  conclusion,  I  would  like  to  say  that  we  are  not  here  simply  as 
nay-sayers,  denying  that  court  congestion  is  a  real  problem.  Nor  do 
we  think  that  nothing  more  needs  to  be  done  now  that  we  have  added 
150  judges  to  the  system. 

I  am  sympathetic  to  the  thought  that  perhaps  a  bit  more  temporizing 
is  indicated  to  see  what  the  impact  of  adding  that  manpower  to  the 
system  is,  but  I  don't  think  that  this  committee  would  or  should  relax 
in  its  quest  to  improve  the  administration  of  justice  and  combat  present 
and  future  delays  in  getting  to  trial. 

We  believe  that  the  bar,  bench,  and  Congress  have  an  ongoing 
responsibility  to  improve  the  system,  to  find  enhanced  methods  for 
combating  delay,  but  not  at  the  expense  of  essential  justice. 

What  can  and  should  be  done?  Well,  for  openers,  we  support  the 
magistrates  bill.  We  think  that  makes  a  great  deal  of  sense.  Additional 
manpower  at  a  level  of  competence  that  is  adequate  to  handle  a  good 
deal  of  tlie  caseload  that  the  magistrates  bill  prescribes  is  appropriate 
for  handling  by  magistrates. 

We  would  support  a  corresponding  increase  in  jurisdictional 
amount.  What  do  I  mean  by  corresponding  increase  ?  I  can  visualize, 
and  I  am  almost  thinking  out  loud  now,  but  I  can  visualize  there  being 
merit  in  a  $25,000  jurisdictional  ainomit  with  magistrates  handling 
civil  controversies  involving  less  than  $25,000  and  Federal  judges 
handling  the  larger  cases  on  a  more  self-executing,  automatic  basis. 

It  is  something  I  suggest  you  think  about,  and  I  think  it  would  help 
in  the  congestion  problem. 

Arbitration.  ATLA  has  been  on  the  record  for  years  as  supporting 
arbitration  across  the  board  in  all  smaller  civil  cases  and  arbitration 
in  complex  and  time-consuming  matters  such  as  medical  malpractice 
litigation  and  product  liability  litigation  when  the  amount  involved 
is  less  than  $25,000. 

Mandatory  pretrial  conference.  We  support  that  concept.  We  sup- 
port the  concept  of  mandatory  settlement  conferences. 

In  short,  we  support  all  these  methods  of  making  it  unnecessary  for 
people  to  go  to  court.  What  we  oppose  are  proposals  which  bar  our 
citizens  from  the  only  courthouse  in  which  they  can  obtain  justice.  We 
I    perceive  this  is  what  the  diversity  bill  would  do. 

In  our  written  statements,  Mr.  Chairman  and  members,  at  pages  IT 
and  18  I  list  some  real  life  examples  of  what  I  call  justice  factors.  As 
\  the  Chair  has  pointed  out,  this  is  the  third  consecutive  year  in  which 
I  have  testified  and  filed  a  written  statement  listing  those  cases,  and 
to  date  not  one  of  the  proponents  of  abolition  has  responded  to  those 
three  points. 

There  has  been  some  philosophical  debate  in  these  hearings  as  to 
whether  the  proponents  of  abolition  have  the  burden  of  proof. 

I  don't  want  to  get  involved  in  that  exercise  at  this  hour,  but  I  would 
say  that,  at  the  very  least,  those  who  advocate  judicial  efficiency,  a  cause 
which  has  become  so  voguish  in  this  and  other  contemporary  legal  de- 
bates, should  not  be  blind  to  basic  considerations  of  justice. 

Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Begam. 

You  heard  the  first  witness  suggest  what  was,  in  essence,  a  proposal 
pending  before  this  subcommittee,  in  addition  to  abolition,  last  year. 
While  he  didn't  define  the  bill  precisely,  you  recall  that  many  had 
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supported  a  bill  which  would  raise  the  jurisdictional  limits  to  $25,000 
and  would  bar  in-State  plaintiffs  from  suing  in  the  Federal  court  of 
the  home  State. 

Is  your  reaction  to  that  the  same  as  it  was  2  years  ago? 

Mr.  Begam.  Yes;  to  the  $25,000  increase  in  jurisdictional  amount. 
And  yes;  my  reaction  to  the  barring  of  in-State  plaintiffs  is  identical 
to  what  it  was  2  years  ago,  w-hen  I  characterized  it  as  a  "double- 
whammy." 

As  a  representative  of  a  partisan  bar  association — that  is,  a  bar  as- 
sociation that  is  traditionally  on  the  plaintiff's  side — I  could  be 
tempted  by  compromise  that  would  leave  diversity  jurisdiction  alone, 
but  bar  removal  by  defendants. 

But  I  nmst  tell  you,  in  all  honesty,  that  I  think  that  would  be  just 
as  unfair,  just  as  inequitable,  as  the  barring  of  in-State  plaintiffs  only. 

]\Ir.  Kastenmeier.  You  didn't  predicate  your  statement  this  morn- 
ing on  the  basis  of  the  fact  that  you  believe  that  there  would  still  be 
prejudice  against  out-of-Staters.  This  presumably  is  the  historical 
basis  for  diversity  in  the  first  place.  Is  prejudice  still  a  part  of  your 
argument  ?  Using  the  hypothetical  of  Mr.  Sawyer,  does  it  make  a  dif- 
ference whether  it  is  a  plaintiff  from  Detroit  suing  in  Xewaygo  County 
or  a  plaintiff  from  Toledo  ? 

Mr.  Begam.  In  the  section  that  I  alluded  to,  without  dwelling  on  it 
because  of  the  shortness  of  time,  I  do  discuss  in  the  written  statement 
those  factors.  I  do  think  it  is  simpl}^  unrealistic  to  believe  that  there 
are  no  longer  local  islands  of  bias  and  prejudice  and  to  not  recognize 
that  diversity  jurisdiction  gives  us,  where  those  factors  obtain,  an 
opportunity  to  get  into  a  forum  that  is  fairer  and  more  evenhanded. 

Now,  I  don't  think  that  if  you  analyze  the  history,  going  back  to 
1789 — of  course,  the  records  were  a  little  dim — I  don't  think  that  was 
the  original  intention  necesarily  of  the  framers  of  the  diversity  rule. 

Professor  Rowe  talked  about  the  law  of  unintended  consequences. 
And  in  describing  the  output  of  his  paper,  the  law  of  unintended  con- 
sequences also  comes  into  play  many  times  with  our  Constitution.  And 
I  think  this  is  an  example  of  it.  I  don't  think  the  examples  that  I  give 
on  pages  17  and  18  of  my  statement  were  the  intended  consequences  of 
diversity  jurisdiction.  But  they  are  the  consequences  that  we  enjoy 
now  and  have  enjoyed  for  many  decades. 

And  they  do  impact  and,  I  "think,  impact  significantly  on  the  plus 
side,  on  the  benefit  side,  of  this  diversity  question. 

Mr.  Kastexmeier.  Much  of  the  thrust  of  your  statement  was  based, 
at  least  it  seems  based,  on  the  delays  in  obtaining  justice  in  State  courts 
of  37  months,  45  months,  and  so  "forth  and  so  on,  and  that  the  delavs 
were  not,  generally  speaking,  as  long  in  the  Federal  courts  and,  indeed, 
with  152  judges,  could  be  expected  to  become  considerably  less. 

Would  your  position  change  if,  let's  sav,  hy])othetically  5  vears 
hence,  the  delays  were  no  greater  in  State  courts  than  in  Federal 
courts?  Somehow,  if  we  were  able  to  enhance  judicial  manpower  in 
State  courts,  the  States  themselves  were  able  to  do  that,  would  that 
mitigate  your  concern  about  doing  something  to  diversity? 

:Mr.  Begam.  The  way  you  phrase  it,  "mitigate"  my  concern,  ves. 
U  ould  it  change  my  view?  No.  Because  the  congestion  argument  that 
I  make  is  that  we  all  go  into  airline  terminals  that  are  crowded,  more 
crowded  these  days  than  others.  And  if  there  is  one  line  leading  up  to 
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that  ticket  agent  and  there  is  a  bottleneck  in  that  line  or  congestion  in 
that  line,  there  isn't  very  much  you  can  do  about  it.  If  there  are  two 
lines  and  two  ticket  agents,  they  tend  to  self-regulate.  You  get  off  the 
longer  line  and  onto  the  shorter  line. 

And  that  ability  that  the  bar  possesses  in  cases  in  which  the  diversity 
option  is  present  does  self-regulate. 

T  think  I  pointed  out  a  couple  of  years  ago,  when  I  was  here,  Mi'. 
Chairman,  in  Arizona  we  have  comelSO  degrees.  Ten  or  12  years  a^ro 
there  was  a  much  shorter  line  in  Federal  court  and  a  longer  line  in 
State  court.  What  happened  then  is  a  lot  of  cases  went  into  Federal 
court  that  otherwise  wouldn't  have.  Wherever  the  diversity  option  was 
available,  plaintiffs  elected  it.  And  that  did  contribute  both  to  delays 
on  the  Federal  side  and  to  alleviating  the  congestion  on  the  State 
side. 

Take  away  that  option,  take  away  those  two  lines,  that  self-regulat- 
ing situation,  and  I  think  you  aggravate  the  overall  picture  of  court 
congestion.  I  don't  think  you  help  it. 

Mr.  Kastex3ieter.  I  yield  to  the  gentleman  from  California. 

Mr.  Danielsox.  1  don't  believe  I  have  any  questions.  I  have  looked 
over,  while  listening,  your  statement  of  a  year  and  a  half  ago,  and  I 
have  come  to  the  conclusion  you  are  in  about  the  same  posture  as  you 
were  then. 

You  illustrated  then  some  compelling  and  at  least  A^ery  persuasive 
arguments  why  you  should  retain  diversity  jurisdiction  in  order  to  ob- 
tain a  better  quality  of  justice  from  more  diversified  and  broader  spec- 
trum type  juries.  Also,  you  mentioned  the  shorter  line  in  the  court- 
house. And  basically,  that  is  what  we  were  talking  about  yesterday 
and  today,  isn't  it? 

]Mr.  Begam.  I  think  so.  I  think  so. 

Mr.  Daxielson.  I  commented  then,  and  I  think  we  both  agree,  that 
unfortunately,  after  the  short  line  compared  with  the  long  line,  I  don't 
suppose  it  is  the  function  of  the  Federal  Government  to  provide  addi- 
tional courtrooms  to  take  care  of  what  should  be  State  cases.  But  the 
fact  of  the  matter  is  there  are  not  enough  courtrooms  available  to 
handle  all  pending  litigation.  And  it  is  valuable  to  have  this  extra 
option. 

As  to  the  quality  of  juries,  you  made  a  similar  point,  I  believe,  that 
it  is  unrealistic  to  assume  that  there  are  not  islands  which  contain 
prejudice  and  bias  throughout  the  land,  particularly  in  more  remote, 
more  rural  areas.  And  your  option  for  diversity  gives  you,  in  a  ])roper 
case,  a  chance  to  move  into  what  you  find  to  be  a  more  enhanced  forum. 

Mr.  Begam.  Yes,  Mr.  Danielson.  And  more  to  the  point,  if  you  want 
to  really  make  some  sweeping  changes  in  our  constitutional  system 
that  would  tend  to  reduce  delays,  we  could  abolish  the  jury  system. 

Now,  that  is  not  before  you.  But  a  complete  evolution  of  the  jury 
system  would  obviously  tend  toAvard  efficiency.  Xo  one  has  suggested, 
at  least  not  in  these  hearings,  we  go  that  far. 

What  I  am  suggesting  is  that  the  jury  system  simply  doesn't  work. 
It  isn't  a  question  of  rural  bias  or  rural  prejudice.  There  are  counties 
in  the  United  States — in  your  State,  sir,  as  well  as  mine — in  which,  the 
jury  system  simply  does  not  work  because  there  isn't  a  mix. 

The  whole  purpose  of  the  12'ers  was  to  have  balancing  and  counter- 
balancing, bias  and  prejudice  and  viewpoints  and  the  backgrounds  the 
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like.  And  if  you  go  into  community  after  community,  particularly  in 
the  western  part  of  the  United  States,  you  find  a  sameness  among  the 
veniremen  that  defeats  the  very  purpose  of  a  jury  system  that  does  not 
happen  in  Federal  districts. 

And  the  reason  it  doesn't  happen  in  Federal  districts  is  they  are  in 
the  big  cities.  And  in  the  big  cities  is  where  we  do  have  the  etlmic  mix. 
I  cannot  go  into  Kingman,  Ariz.,  for  example,  Mohave  County,  and 
get  a  jury  that  has  the  same  mix,  the  same  ethnic  mix,  that  I  can  get 
in  Phoenix  or  Tucson. 

Mr.  Danielson.  I  understand  your  point.  You  make  it  verywell.  I 
do  not  necessarily  agree  that  that  is  the  purpose  of  the  12-man  jury,  in 
the  first  place. 

Its  roots  are  so  far  back  in  history,  there  probably  weren't  very 
many  large  cities  at  the  time  they  started  the  jury  system. 

What  is  more  important,  the  population  of  the  world  was  not  nearly 
as  mobile  as  it  is  today.  People  were  born,  got  married,  raised  their 
families,  and  died  in  the  same  community.  Today  we  are  so  fluid  that 
nobody  know^s  where  anyone  came  from  or  where  he  is  going  to  be  5 
years  from  now. 

Witness  one  thing :  We  are  familiar  with  character  and  reputation 
testimony.  Well,  500  j'ears  ago,  when  the  people  in  the  lawsuit  never 
moved  from  the  village  in  which  they  were  born,  certainly  a  person's 
reputation  in  that  community  meant  something.  Everybody  knew 
everybody. 

It  just  turned  180  degrees.  Today,  if  anybody  on  the  panel  knows 
anybody  in  the  litigation,  they  are  excused.  In  a  village  of  500,  200 
years  ago,  I  would  almost  challenge  you  to  pick  a  juror  who  didn't 
know  everybody  involved  in  the  lawsuit.  It  is  totally  reversed. 

But  your  point  is  very  valid.  I  don't  know  that  it  is  totally  per- 
suasive to  me,  but  I  certainly  can't  pick  any  holes  in  it.  And  I  thank 
you  for  taking  the  time  to  come  and  tell  us  about  your  position. 

Mr.  Begam.  Thank  you. 

Mr.  Kastenmeier.  Let  me  again  also,  on  behalf  of  the  committee, 
thank  Mr.  Begam.  I  think  it  is  an  excellent  statement,  clearly  stating 
his  position  and  that  of  the  American  Trial  Lawyers  Association. 

Mr.  Begam.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  Now,  I  would  like  to  call  as  our  final  panel  of 
witnesses  today — and  the  first  member  of  that  panel  intends  to  pro- 
ceed only  briefly  because  he  has  another  obligation,  the  Honorable 
James  Duke  Cameron,  chief  justice  of  the  Arizona  Supreme  Court. 

With  him  also  is  the  Honorable  Kobert  J.  Sheran,  chief  justice  of 
the  Supreme  Court  of  Minnesota.  Justice  Sheran  has  been  a  witness 
before  this  committee  before,  and  we  welcome  him  back. 

And  I  would  like  to  first  call  on  Chief  Justice  Cameron,  because  I 
know  that  he  does  have  an  obligation  to  be  at  another  place  shortly, 
and  give  him  a  chance  to  make  a  statement. 

As  well,  I  would  like  to  greet  Chief  Justice  Robert  Utter  of  the 
Supreme  Court  of  the  State  of  Washington,  wlio  joins  his  colleagues. 
This  IS  his  first  appearance  before  our  committee. 

You  all  are  welcome. 

Chief  Justice  Cameron  ? 


109 

'TESTIMONY  OF  HON.  JAMES  DUKE  CAMERON,  CHIEF  JUSTICE  OP 
THE  SUPREME  COURT  OF  THE  STATE  OF  ARIZONA,  AND  CHAIR- 
MAN OF  THE  CONFERENCE  OF  CHIEF  JUSTICES;  HON.  ROBERT  J. 
SHERAN,  CHIEF  JUSTICE  OF  THE  SUPREME  COURT  OF  THE  STATE 
OF  MINNESOTA;  AND  HON.  ROBERT  F.  UTTER,  CHIEF  JUSTICE  OF 
THE  SUPREME  COURT  OF  THE  STATE  OF  WASHINGTON 

Justice  Cameron.  Thank  you,  Mr.  Chairman. 

As  you  indicated,  I  am  chairman  of  the  Conference  of  Chief  Justices 
of  the  United  States,  and  I  speak  on  behalf  of  that  conference  in 
support  of  the  diversity  biiL 

I  will  not  make  any  further  remarks,  and  I  will  be  happy  to  answer 
your  questions. 

Chief  Justice  Kobert  Sheran  has  been  chairman  of  our  State- 
Federal  relations  committee  for  5  or  6  years  now.  I  can  assure  you  that 
he  speaks  for  the  Conference  of  Chief  Justices  in  this  legislation.  And 
he  has  written  on  it.  He  has  written  law  review  articles  on  it.  And  I 
would  turn  the  chair  over  to  him  at  this  time. 

I  would  also  beg  the  indulgence  of  the  committee  if  I  get  up  and 
leave  in  about  5  minutes  because  I  do  have  another  appointment. 

Mr.  Kastenmeier.  You  communicated  that,  and  we  certainly  under- 
stand. We  are  very  pleased  to  have  you  here  today,  indeed. 

Justice  Cameron.  If  I  can  ansvv'er  any  questions  now,  I  will  be  happy 
to  do  so. 

Mr.  Kastenmeier.  I  think.  Chief  Justice  Sheran,  we  will  turn  to 
you,  then,  to  be  spokesman. 

Justice  Sheran.  Mr.  Chairman,  members  of  the  committee,  I  have 
prepared  a  written  statement  which  I  will  file  with  the  conmiittee.  I 
am  going  to  try  to  summarize  it,  in  the  interest  of  time. 

Mr.  Kastenmeier.  Without  objection,  the  statement  will  be  received 
and  made  a  part  of  the  record. 

[The  statement  of  the  Conference  of  Chief  Justices  follows :] 

Statement  of  Robert  J.  Sheran,  Chief  Justice  of  the  Supreme  Court,  State 
OF  Minnesota,  and  Chairman  of  the  Fedebal-State  Relations  Committee 
of  the  Conference  of  Chief  Justices 

Mr.  Chairman  and  members  of  the  subcommittee : 

On  July  28,  1977,  it  was  my  privilege  to  appear  before  this  subcommittee  and 
make  a  statement  on  "The  State  of  the  Judiciary  and  Access  to  Justice"  which 
was  considered  relevant  to  the  legislation  then  pending  in  the  House  concerning 
diversity  jurisdiction.  Since  that  time  two  events  of  importance  have  occurred : 

1.  On  August  3,  1977,  the  Conference  of  Chief  Justices  went  on  record  in  sup- 
port of  the  transfer  of  all  diversity  cases  to  State  courts. 

2.  Of  greater  significance,  the  House  of  Representatives  by  a  two-thirds  vote 
passed  the  Kastenmeier  bill  eliminating  federal  court  diversity  jurisdiction.  Al- 
though the  bill  did  not  reach  the  Senate  floor,  the  House  of  Representatives' 
expression  of  confidence  in  the  capacity  of  State  courts  to  handle  diversity  cases 
is  in  and  of  itself  most  encouraging. 

The  events  of  the  last  2  years  give  further  support  to  the  basic  assumptions 
which  underly  the  Kastenmeier  bill : 

That  the  burdens  of  the  Federal  courts  are  increasing  at  a  rate  faster  than 
can  be  handled  effectively  by  the  Federal  judges  to  be  authorized  by  the  Congress. 

That  the  capacity  of  the  State  courts  to  accept  additional  responsibility  is  at  a 
high  level  and  constantly  rising. 

It  is  true,  of  course,  that  Public  Law  95-486  became  effective  October  20,  1978, 
increasing  the  number  of  federal  district  judges  by  117  to  a  total  of  516  and  in- 
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creasin?  the  number  of  Federal  circuit  judges  by  35  to  a  total  of  132.  But  the 
hisfory  of  this  law  in  itself  gives  evidence  of  the  fact  that  Congress  is  ^low  to 
permit  the  number  of  federal  judges  to  grow  at  a  rate  corresponding  to  the  in- 
crease in  the  demands  being  made  upon  the  Federal  courts.  The  uumbei- of  cases 
being  filed  there  continues  to  increase.  At  the  present  rate  of  growth.  600  more 
Federal  judges  will  be  needed  by  198S  to  keep  abreast  of  the  work.  ObservatioTi 
of  the  struggle  involved  in  the  enactment  of  Public  Law  95-4S6  tells  us  that  tn?-^ 
will  not  occur.  There  is  an  historical  reluctance  on  the  part  of  Congress  to  in- 
crease the  number  of  Federal  judges  which  is  easy  to  understand  when  we  con- 
sider that  appointments  for  life  are  irreversible;  that  unlimited  increase  in  tho 
number  of  Federal  judges  disturbs  the  delicate  balance  of  power  between  the 
separate  and  independent  branches  of  that  government:  and  that  the  conflictui:: 
forces  which  must  be  satisfied  before  legislation  such  as  Public  Law  95-486  ra:i 
become  law  are  great  in  number  and  persistence.  Yet  we  know  when  we  considor 
the  causes  of  the  multiplication  of  cases  coming  into  our  courts  that  the  rate  of 
increase  will  continue  or  accelerate. 

As  our  population  increases,  litigation  increases.  By  the  year  2000  it  is  pre- 
dicted the  U.S.  population  will  reach  about  250  million,  but  numbers  of  peoi)le 
is  only  part  of  the  story.  It  is  the  concentration  ratio  and  movement  of  the 
population  which  exaceri)ates  conflict  and  we  know  that  in  the  United  States 
increased  urbanization  and  mobility  are  a  certainty. 

In  the  past,  resort  to  the  courts  has  been  limited  for  some  by  lack  of  funds. 
But  in  the  TTnited  States  increasing  affluence,  public  financing  and  essential  lean! 
services  and  the  development  of  private  plans  for  prepaid  legal  services  will, 
in  the  future,  make  the  courts  more  accessible  more  frequently  to  more  of  our 
citizens. 

Crime,  a  principal  cause  of  the  increasing  demands  upon  court  resources, 
continues  to  increase  and  there  is  no  indication  of  a  likely  reversal  of  this  trend. 

Public  expectations  of  court  assistance  in  protecting  the  rights  of  the  indi- 
vidual have  reached  an  unprecedented  level,  a  trend  likely  to  continue. 

The  extensions  of  insurance — particularly  casualty  insurance — serve  both  to- 
protect  individuals  from  risk  or  loss  and  invite  the  assertion  of  claims.  This 
is  a  trend  which  hns  been  constant  over  the  last  40  years  and  is  likely  to  r-ontinue. 

Legislation  enacted  by  the  Congress  and  the  States  as.  for  example,  in  the 
areas  of  environmental  protection  and  civil  riglits.  and  the  rigorous  enforce- 
ment of  more  ancient  laws  ns.  for  example,  antitrust  legislation,  seems  response- 
to  public  demands  not  likely  to  change  in  the  years  ahead. 

The  conclusion  seems  inevitable  that  the  annual  rate  of  increase  in  litigation 
is  likely  to  continue  at  the  present  rate  or  more. 

The  experiences  of  the  last  2  years  reinforce  the  conviction  that  efforts  to 
divert  controversies  from  the  courts  to  other  agencies  for  dispute  resolution 
will  not  afford  adequate  relief.  Notwithstanding  increased  efforts  to  encourage- 
arbitration,  mediation  and  conciliation  as  an  alternative  to  resorting  to  the 
courts  and  increased  insistence  that  administrative  remedies  be  exhausted  when 
available  as  a  pre-condition  to  court  action,  the  number  and  complexity  of  cases 
coming  to  the  Federal  courts  and  the  "back  log"  of  undecided  cases  continue 
to  grow. 

The  most  logical  course  then,  it  seems  to  me,  is  to  analyze  the  character  of  the 
cases  coming  to  Federal  courts  in  an  effort  to  .see  if  the  State  courts  of  general 
jurisdiction  (manned  by  at  least  ten  times  as  many  judges  as  are  serving  in 
the  Federal  judicial  system)  can  be  of  greater  assistance  than  is  now  the  case. 

The  principal  field  of  inquiry  must  be  in  the  area  of  civil  against  criminal 
litigation.  The  multi-State  character  of  criminal  activity  increasing  in  volume- 
and  intensity  make  it  unlikely  that  the  burdens  of  the  Federal  courts  in  the  field 
of  Fe^leral  criminal  i^rosecutions  can  be  shifted  to  the  State  courts  to  the  extent 
necessary  if  significant  relief  is  to  be  achieved.  It  is  in  the  area  of  civil  litigation 
that  attention  should  be  focused. 

The  total  number  of  civil  cases  which  will  be  filed  in  Federal  courts  in  fiscal 
year  1978  will  approximate  150,000.  Of  the.se.  slightly  over  50  percent  will  l)e 
cases  involving  cases  of  Federal  statutory  law.  Although  State  courts  were 
entrusted  with  cases  of  this  type  during  the  first  100  years  of  our  national 
history,  the  special  competence  of  Federal  judges  to  handle  cases  involving 
questions  of  Fe<leral  law  seems  evident  enough.  The  nuances  of  civil  rie-hts 
claims  (10  percent),  the  special  expertise  involved  in  the  handling  of  copyrights, 
patents  and  trademarks  (2  percent),  the  unique  Federal  characteristics  of 
social  security    (8  percent),  the  national  implications  of  cases  arising  under 
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Federal  labor  laws  (6  percent),  the  complexity  of  some  environmental  cases 
(limited  in  number  but  great  iu  resource  demands)  serve  as  constraints  to  ex- 
tensive transfer  of  cases  in  these  categories  to  State  courts. 

But  25  percent  of  the  cases  now  being  handled  in  Federal  courts  do  not 
involve  questions  of  Federal  law  in  any  way.  These  are  the  "diversity  cases." 
These  are  the  cases  which  Chief  Justice  Burger  once  again  at  Atlanta — only 
3  weeks  ago  at  the  Midyear  Meeting  of  the  American  Bar  Association— urged 
the  Congress  to  relinquish  to  the  courts  of  the  States.  I  respectfully  submit 
that  there  are  at  least  ten  reasons  why  this  advice  should  be  followed : 

1.  Article  III,  section  2  of  the  U.S.  Constitution  provides  that  the  judicial 
power  of  the  United  States  extend  to  controversies  between  citizens  of  different 
States  and  since  1789  the  constitutional  provisions  has  been  implemented  by  the 
provisions  of  congressional  enactment.  But  the  demands  on  Federal  courts  in 
the  18th  century  were  limited  and  the  trial  of  diversity  ca.ses  was  then  consid- 
ered more  as  an  opportunity  than  a  burden.  This  is  no  longer  true. 

2.  Diversity  cases  involve  interpretations  of  State  law.  In  our  Federal  sys- 
tem State  courts  are  the  final  arbiters  of  State  law.  It  is  an  awkward  situation 
for  Federal  trial  judges  to  be  interpreting  State  law  and  precedents  when  errors 
whi(h  are  bound  to  occur  cannot  be  corrected  by  the  highest  court  of  the  State, 
the  laws  of  which  are  being  applied. 

5.  Diversity  cases,  for  the  most  part,  involve  claims  arising  out  of  contracts 
or  suits  for  damages  for  personal  injuries,  because  of  defective  products  or  auto- 
mobile accidents.  These  are  the  kinds  of  litigation  which  State  court  judges 
handle  regularly  and  routinely.  Federal  court  judges,  whose  major  resiwnsibili- 

ties  are  in  other  areas,  have  neither  a  special  interest  or  expertise  in  cases  of 
this  kind. 

4.  Diversity  jurisdiction  attaches  only  if  the  amount  in  controversy  exceeds 
$10.(R)0.  Often  the  "amount  in  controversy"  question — wholly  irrelevant  to  the 
uieriis  of  the  case — is  challenged  and  valuable  judicial  time  is  wasted  iu  a 
contest  over  this  collateral  issue.  Apart  from  this,  there  is  no  reason  in  principle 
why  rhe  $10,0(K)  judicial  limit — or  any  other  larger  amount — should  distinguish 
cases  triable  in  Federal  court  from  those  which  are  not.  The  citizen's  right  to 
justice  should  not  turn  on  the  dollar  value  of  his  claim.  The  suggestion  that 
"Federal"  is  "better"  and  that  the  "big"  claim  deserves  the  "better"  treatment 
is  inconsistent  with  accepted  notions  of  fair  play  in  a  democratic  society. 

.".  Diversity  jurisdiction  attaches  only  if  diversity  of  citizenship  as  between 
the  parties  is  entire.  For  example,  if  a  resident  of  Minnesota  sues  Ford  Motor 
Co. — a  Michigan  corporation — because  of  a  claimed  defect  in  an  automobile 
manufactured  by  it,  the  Ford  Motor  Co.  can,  if  the  case  is  venued  in  Minnesota, 
n-move  the  lawsuit  to  Federal  court  if  the  amount  in  controversy  exceeds  $10,000, 
unless  it  has  a  principal  place  of  business  in  Minnesota.  The  question  of  whether 
a  place  of  business  is  a  principal  place  of  business  as  well  as  the  question  of 
whether  a  true  diver.sity  of  citizenship  exists  can  be  placed  in  issue  and  if  it  is, 
valuable  judicial  time  is  wasted  on  a  question  having  nothing  to  do  with  the 
merits  of  the  case.  If  it  is  established  that  the  Ford  Motor  Co.,  a  Michigan  corpo- 
ration, does  not  have  a  principal  place  of  business  in  Minnesota,  the  case  is 
tried  in  Federal  court.  But  if  the  plaintiff  in  such  an  action  were  to  join  a  Minne- 
sota dealer  as  a  defendant,  the  case  could  not  be  removed.  The  requisite  com- 
plete diversity  of  citizenship  between  the  parties  could  not  exist.  How  can  it 
be  argued  that  the  Ford  Motor  Co.  needs  protection  from  Minnesota  courts  in 
the  one  case  but  not  in  the  other? 

6.  In  the  great  bulk  of  cases  where  a  nonresident  is  a  party,  the  case  is  tried 
in  State  courts  and  cannot  be  removed.  The  numbers  of  these  ca.ses  in  State 
courts  have  increased  gi-eatly  because  of  the  enactment  of  long-arm  statutes 
which  permit  effective  service  on  nonresidents.  No  one  seriously  contends  that 
the  nonresident  party  suffers  from  local  prejudice  in  these  cases  because  of  its 
nonresidence.  If  it  suffers  a  disadvantage  because  of  its  being  a  corporation, 
this  is  due  to  factors  which  apply  to  every  business  entity  involved  in  litigation, 
resident  or  nonresident.  There  is  no  reason  to  give  a  nonresident  business  entity 
an  advantage  not  available  to  the  others. 

7.  In  any  event,  removal  to  Federal  court  does  not  change  the  situation  inso- 
far as  it  is  affected  by  claims  of  prejudice  based  on  nonresidence.  The  jurors 
in  Federal  courts  are  residents  of  the  same  State  as  are  State  court  jurors. 
Federal  court  judges  have  the  same  essential  background  as  do  State  court 
judges.  Many  of  them  have  served  as  State  court  judges  before  moving  to  the 
federal  branch.  The  security  of  life  tenure  of  federal  judges  is  an  irrelevant 
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consideration  in  the  kinds  of  cases  (contracts  and  torts)  where  diversity  juris- 

"^^TherJTrprejudices  to  be  found  in  both  State  and  Federal  courts  which 
impede  the  IdmnSration  of  justice-prejudice  based  upon  hostility  toward 
cmnorations;  upon  identification  with  the  underdog;  upon  consideration  of  race 
and  Sometimes  ethnic  or  religious  baeliground.  But  prejudice  based  upon  State 
of  resSce  S  so  insignificant  as  to  be  unimportant.  To  the  extent  that  prejudice 
of  any  kind  exists  in  a  court  system,  it  should  be  corrected.  But  to  suggest  that 
it  can  be  cured  even  in  part  by  permitting  removal  of  diversity  cases  is  to  com- 
pound the  problem  by  obscuring  its  cause.  ,     ^   ,       ,  4.  „•  „„ 

9  The  power  to  remove  diversity  cases  from  state  to  federal  court  gives 
tactical  advantage  to  the  party  seeking  delay.  This  is  so  because  given  the 
priorities  to  be  accorded  criminal  cases  under  the  Speedy  Trial  Act  and  the 
pressing  demands  involved  in  many  federal  question  ca.ses,  the  trial  of  diversity 
cases  in  many  federal  courts  is  extremely  difficult  to  achieve. 

10  The  implicit  assumption  of  diversity  jurisdiction  that  a  fair  trial  cannot  be 
secured  in  state  court  notwithstanding  the  fact  that  the  case  involves  state 
law  exclusivelv,  demeans  state  court  systems  at  a  time  when  national  efforts 


so  that  the  ultimate  goal  of  justice  uniformly  and  expeditiously  afforded  wiU  be 
available  to  every  citizen  of  the  United  States.  _         ^  ^.       ,. 

The  obligation  to  provide  access  to  the  courts  for  the  resolution  of  disputes 
and  controversies  is  neither  exclusively  federal  or  state.  It  is  a  joint  obligation 
best  fulfilled  by  allocating  its  burdens  in  a  responsible  way  between  the  federal 
and  state  governments.  ,  .     .^       «    i.     « 

I  know  that  the  members  of  Congress  are  keenly  interested  m  the  effect  of 
federal  legislation  on  state  court  systems.  Your  constituents  are  state  citizens, 
the  same  as  are  mine.  No  matter  what  is  done  with  diversity  cases,  CO  Fercei:t 
of  the  judicial  problems  of  the  people  of  this  country  will  continue  to  be  resolved 
in  state  courts.  As  representatives  of  the  states  you  have,  I  am  certain,  the 
same  concern  for  the  well  being  of  state  courts  that  state  jurists  should  have. 
Your  kindness  in  inviting  Chief  Justice  Cameron  and  me  to  appear  here  is  evi- 
dence of  vour  views  in  this  regard. 

I  feel  "justified,  therefore,  in  calling  your  attention  to  the  dramatic  changes 
taking  place  in  the  judicial  systems  of  the  states  during  the  past  15  years  which 
give  added  assurance  of  tbeir  competence  to  handle  personal  injury  and  con- 
tract cases,  regardless  of  the  citizenship  of  the  parties  : 

A  stringent  code  of  judicial  ethics  proposed  by  the  American  Bar  Association 
has  been  voluntarily  adopted  in  almost  every  state. 

Continuing  legal  education  for  judges  and  court-related  personnel  is  generally 
available  and  is  provided  not  only  through  local  programs  but  also  through- 
national  institutions  such  as  The  National  Judicial  College  at  Reno,  Nevada. 

Procedures  for  the  removal  and  discipline  of  state  court  judges  have  replaced 
ineffectual  impeachment  procedures  in  a  great  part  of  the  country. 

Increasingly,  the  states  are  insisting  that  judges  of  general  jurisdiction  he 
carefully  selected  and  well  trained. 

The  employment  of  modern  methods  of  court  management  and  administration 
have  become  commonplace  and  The  Institute  of  Court  Management  has  be^n 
established  to  provide  the  necessary  training  for  those  involved  in  this  work. 

The  National  Center  for  State  Courts  has  become  the  indispensable  right  arm 
of  the  Conference  of  Cliief  Justices  in  making  essential  information  and  services 
available  for  the  improvement  of  state  court  systems. 

It  is  interesting  to  noie  tliat  the  improvement  of  state  court  systems  has  been,. 
in  part  at  least,  a  reaction  to  the  increasing  responsibilities  pressed  upon  state- 
court  judges  l)y  the  federal  government.  Decisions  of  the  United  States  Supreme 
Court  beginning  in  1963  have  established  new  minimal  standards  for  the  trial 
of  criminal  cases  in  state  courts  by  expanding  the  application  of  the  due  process 
and  equal  protection  clauses  of  the  federal  Constitution. 

The  federal  government  taking  leadership  in  such  areas  as  environmental 
protection  has  established  a  pattern  which  has  been  followed  by  the  legisla- 
tures in  most  of  the  states. 

Congressional  enactments  giving  statutory  definition  to  individual  rights  pro- 
vide for  concurrent  jurisdiction  in  state  and  federal  courts. 

And  in  many  instances  federal  funds  are  made  available  to  the  states  only 
when  action  is  taken  in  state  courts  as  a  pre-condition  of  eligibility. 
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The  Conference  of  Chief  Justices  at  its  recent  meeting  in  Atlanta  has  com- 
mitted itself  to  a  re-examination  of  the  appropriate  relationship  between  the 
federal  government  and  the  states  in  fulfilling  our  joint  responsibihties  of  afford- 
ing to  each  person  a  certain  remedy  for  the  wrongs  which  he  may  receive  to  his 

^Ta'd'eX^a'tirsocfetTwhich  properly  emphasizes  the  right  of  the  individual 
to  live  and  express  himself  freely,  conflicts  between  persons  and  between  indi- 
viduals and  the  state  are  inevitable.  ,  ,    ,  ^  .  ,  •     n 

The  controversies  generated  by  freedom  must  be  settled  fairly  economically 
and  expeditiously  so  that  the  energies  of  our  people  can  be  directed  toward  con- 
structive action  and  thought.  ^.      i-   ^  „„^1,r^/l 

If  disputes,  controversies  and  conflicts  are  to  be  settled,  adjusted  or  resolved, 
the  people  of  this  nation  must  have  ready  access  to  the  courts. 

Because  federal  courts  are  by  constitutional  definition  courts  of  hmited  juris- 
diction and  because  traditionally  state  court  systems  have  provided  the  place  for 
resolution  of  most  disputes,  it  is  in  everyone's  interest  that  state  court  systems 
be  made  as  responsible  to  the  needs  of  people  as  possible. 

The  support  and  improvement  of  state  court  systems  is  a  responsibility  of  all 
the  people  in  this  countrv  and  their  representatives  whether  they  be  acting 
through  federal  or  state  governments.  Article  VI  of  the  United  States  Constitution 

provides  in  part :  ,.,,,,,-,. 

"This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land ;  and  the 
Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding." 

These  considerations  and  ever-increasing  appeals  to  the  courts  for  dispute 
resolution  makes  it  imperative  and  timely  that  the  federal  government  and  the- 
states  engage  in  a  joint  effort  to  achieve  these  objectives  : 

1.  To  malie  the  courts  of  our  nation,  state  and  federal,  accessible  to  everyone. 
This  means  that  adequate  court  rooms  at  convenient  places  must  be  available; 
that  well-qualified  judges  be  selected  and  retained  to  supervise  the  judicial  proc- 
ess ;  and  that  adequate  legal  services  be  provided  to  assist  with  the  average  per- 
son's problems  at  a  cost  which  the  average  person  can  afford. 

2.  To  divert  from  the  courts  of  the  country  disputes  and  controversies  which 
can  be  settled  more  expeditiously  and  effectively  by  other  means  and  in  other 
places.  This  objective  recognizes  that  there  are  circumstances  where  such  meth- 
ods such  as  arbitration,  conciliation  and  mediation  work  better  than  the  formal 
processes  of  the  courts.  The  process  of  identifying  these  cases  is  difficult  and 
important. 

3.  To  be  certain  that  the  judicial  systems  of  the  nation  function  efficiently.  This 
objective  calls  for  emphasis  on  the  imp  irtance  of  improved  methods  of  judicial 
administration,  the  employment  of  modern  management  methods  and  the  training 
of  court-related  personnel  so  that  the  work  of  the  courts  will  be  conducted  as 
efficiently  and  effectively  as  possible. 

4.  To  reduce  the  costs  of  dispute  resolution.  This  objective  recognizes  that 
justice  is  frequently  unattainable  by  many  people  because  of  the  expense  involved 
in  obtaining  access  to  the  courts.  Justice  which  cannot  be  afforded  is  justice 
denied. 

5.  To  extend  educational  programs  so  that  those  who  administer  justice  are- 
kept  fully  and  currently  informed  and  those  who  seek  justice  are  made  aware 
of  the  availability  of  help  through  the  nation's  court  systems.  This  objective  im- 
plies that  the  law  to  be  applied  in  the  resolution  of  disputes  is  constantly  changing 
as  the  needs  of  society  change  and  that  all  people  concerned  with  justice  must  be 
continuously  educated  to  keep  abreast  with  the  times. 

6.  To  divide  the  responsibility  for  providing  access  to  the  court  systems  of  the 
nation  between  the  state  and  federal  court  systems  in  such  a  way  as  ( a )  to  em- 
ploy the  total  capacity  of  both  systems  as  effectively  as  possible;  (b)  to  avoid 
duplication  and  repetition  of  effort;  (c)  to  keep  the  process  of  dispute  resolution 
both  civil  and  criminal  as  close  to  the  people  affected  as  possible;  and  (d)  to 
preserve  the  independence  and  integrity  of  state  courts.  This  implies  that  the 
general  jurisdictional  responsibilities  of  the  court  systems  should  be  placed  pri- 
marily in  the  courts  of  the  states;  that  the  federal  court  system  should  continue 
to  be  one  of  limited  and  specialized  jurisdiction;  and  that  the  efforts  of  both  the 
state  and  federal  court  systems  should  be  coordinated  and  integrated  in  such  a 
way  as  to  make  the  system  as  a  whole  work  as  effectively  as  possible. 
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I  respectfully  submit  that  the  allocation  of  all  diversity  cases  to  the  courts  of 
the  several  states  is  an  appropriate  beginning  step  in  the  joint  federal-state  effort 
to  improve  and  make  more  efficient  the  administration  of  our  nation's  court 
systems. 

Indeed,  I  would  also  like  to  make  reference  to  the  fact  that  you  have 
scholarly  work  in  print,  or  about  to  be  in  print,  in  the  Law  Review 
article  on  the  subject  that  you  are  dealino;  with  this  morning. 

Justice  Sherax.  I  would  appreciate  the  privilege  of  sending  a  copy 
of  that  article  to  the  committee.  I  realize,  because  of  the  length,  it  may 
not  be  appropriate  for  formal  treatment,  but  I  think  it  might  be  useful 
in  some  aspects  to  you.  With  your  permission,  I  will  send  it. 

Mr.  IvASTENMEiER.  We  would  be  pleased  to  receive  it.  (See  appendix 
11(c)(1),  at  267.) 

Justice  SiiERAX.  Mr.  Chairman,  I  am  going  to  make  a  few  statements 
directly  from  my  statement;  but  for  the  most  part,  I  will  be  para- 
phrasing it.  I  am  hopeful  that  any  member  of  the  committee  who  cares 
to  interrupt  with  questions  or  ask  them  later  would  feel  free  to  do  that. 

On  July  28,  1977,  it  was  my  privilege  to  appear  before  this  subcom- 
mittee and  make  a  statement  in  support  of  the  diversity  jurisdiction 
bill.  Since  that  time,  two  events  of  some  importance,  in  my  view  of 
things,  have  occurred  that  I  think  are  relevant  to  your  present  inquiry. 

One  is  that  the  Conference  of  Chief  Justices,  which  is  the  organiza- 
tion made  up  of  the  chief  justices  of  all  of  the  States,  has  passed  a 
reolution  reflecting  the  willingness  and  the  competency  of  the  courts 
of  the  States  to  handle  the  diversity  cases  presently  being  taken  care 
of  in  Federal  court. 

The  second  is  that  the  bill  which  came  out  of  this  committee  did 
receive  a  two-thirds  vote  in  the  House  of  Representatives,  which,  in 
and  of  itself,  is  encouraging  to  those  of  us  responsible  for  the  opera- 
tion and  improvement  of  State  court  systems  to  the  extent  that  it 
reflects  a  measure  of  confidence  in  our  capacity  to  deal  with  cases 
which  involve  exclusively  matters  of  State  law. 

It  is.  of  course,  true  that  in  the  meantime  the  number  of  Federal 
judges  has  been  substantially  increased.  But  the  prospect  of  that  being 
the  case  was  true  Avhen  this  committee's  bill  was  passed  by  the  House. 

Beyond  that,  and  without  going  into  detail,  the  history  of  that  bill 
as  it  moves  through  the  Congress  is.  in  and  of  itself,  evidence  of  thse 
difficulty  of  adding  a  sufficient  number  of  Federal  judges  to  meet  the 
burgeoning  caseload.  If  it  be  true  that  within  10  years  the  increase  of 
Federal  cases  in  Federal  courts,  of  which  diversity  cases  are  a  major 
part,  will  require  a  very  substantial  increase  of  Federal  judges  above 
the  present  level,  the  difficulties  of  achieving  that  end  are  such  as  to 
make  it  advisable  to  explore  other  alternatives. 

When  one  analyzes  the  reasons  for  the  increase  in  the  demands  upon 
Federal  courts  and  all  courts  for  their  services,  the  probabilities  are 
quite  high  that  the  8-,  9-,  10-percent  annual  increase  of  cases  coming 
into  our  court  systems  will  continue  in  the  years  ahead. 

It  is  true  that  major  efforts  have  been  made  to  find  alternative  ways 
of  dealing  with  these  problems,  as  has  been  suggested  by  witnesses 
api)earing  before  this  committee.  But  the  important  point  is  that,  not- 
withstanding heroic  efforts  to  find  ways  to  divert  cases  from  the  court 
svstems  and  to  deal  more  effectively  Avith  those  that  are  there,  such  as 
the  40-percent  increase  in  number  of  cases  handled  per  Federal  judge 
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that  has  occurred  since  1970  in  the  Federal  system,  the  net  backlog  of 
undecided  cases  in  the  Federal  system  continues  to  rise. 

This  means,  then,  that  analysis  of  litigation  in  both  Federal  and 
State  courts  should  be  made  in  an  effort  to  determine  whether  the 
movement  of  the  small  segment  of  diversity  cases  still  in  Federal  court 
to  the  State  courts,  is  a  reasonable  way  of  dealing  with  the  problem. 

There  are  at  least  10  sound  reasons  why  this  should  be  done. 

The  first  is  that  the  historical  reasons  given  for  the  retention  of 
diversity  jurisdiction  seem  not  to  be  persuasive.  It  is  true,  of  course, 
that  when  the  Constitution  was  adopted,  it  made  provision  for  the 
Federal  courts  to  have  jurisdiction  over  cases  where  there  is  a  diversity 
of  jurisdiction  between  citizens  of  the  States. 

And  it  is  true,  also,  that  from  the  first  judiciary  act  Congress  has 
made  limited  j^rovisions  for  the  handling  of  such  diversity  cases  in 
Federal  court. 

But  at  the  time  the  Constitution  was  adopted  the  Federal  courts  did 
not  have  more  work  to  do  than  they  could  handle.  Students  of  the 
subject  tell  us  that  the  Federal  judges  were  at  a  loss  for  something  to 
keep  their  talents  fully  occupied.  Moving  out  of  a  situation  where  each 
of  the  Thirteen  Original  Colonies  regarded  itself  as  a  sovereign  and 
independent  government  and  where  there  w^ere  real  and  genuine  hostil- 
ities based  upon  colony  of  residence — later  State  of  residence — concerns 
about  the  possibility  of  prejudice  based  upon  residence  were  much 
more  real — much  more  tangible — than  is  the  case  today. 

Second — and  this  I  would  emphasize — diversity  cases  involve  inter- 
pretations of  State  law,  not  Federal  law.  In  our  Federal  system,  State 
courts  are  the  final  arbiters  of  State  law.  It  is  an  awkward  situation 
for  a  Federal  trial  judge  to  be  interpreting  State  law  and  precedents 
when  errors,  which  are  bound  to  occur  from  time  to  time,  cannot  be 
corrected  by  the  highest  court  of  the  State,  the  laws  which  are  being 
applied. 

The  subject  that  we  are  talking  about  now  is  one  that  I  discuss  fre- 
quently with  the  chief  judge  of  our  Federal  district.  Judge  Edward 
Devitt.  And  he  shares  with  me  the  view  that  it  is  an  awkward  and 
unseemly  situation  for  the  Federal  court  trial  judges  in  Minnesota  in 
the  close  cases  M'here  the  law  is  uncertain  to  be  undertaking  to  ascer- 
tain the  law  of  Minnesota,  knowing  that  the  real  responsibility  under 
the  Federal  system  for  that  lies,  not  with  the  Federal  judges,  but 
instead  with  us. 

Third,  diversity  cases,  for  the  most  part,  involve  claims  arising  out 
of  contracts  or  personal  injury  claims  resulting,  from  automobile  acci- 
dents or  product  liability.  These  are  the  very  kinds  of  litigation  which 
State  court  judges  are  handling  routinely.  I  do  not  think  this  kind  of 
litigation  is  of  special  interest  or  within  the  special  capacity  of  federal 
judges. 

Diversity  jurisdiction  attaches  only  if  the  amount  in  controversy 
exceeds  $10,000.  It  has  been  suggested  that  this  should  be  raised  tO' 
$25,000.  Were  this  to  be  done,  it  would  merely  highlight  what  I  con- 
sider to  be  the  force  of  this  point :  Often  the  amount  in  controversy,  a 
wholly  irrelevant  question  insofar  as  the  merits  of  the  case  is  concerned, 
is  challenged.  Valuable  judicial  time  is  wasted  in  trying  to  decide  the 
issue. 
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Apart  from  this,  there  is  no  reason  why  on  principles  of  justice— as 
•distinouished  from  principles  of  economics — the  $10,000  judicial  limit 
or  any  other  larger  amount  should  distinguish  cases  tried  within 
Federal  court  from  those  which  are  not.  The  citizen's  right  to  justice 
should  not  turn  on  the  dollar  value  of  his  claim.  The  suggestion  that 
Federal  is  better  and  that  the  big  claim  deserves  the  better  treatment 
is,  I  believe,  inconsistent  with  accepted  notions  of  fair  play  in  a 
democratic  society. 

Furthermore — and  I  stress  this — diversity  of  jurisdiction  attaches 
only  if  diversity  of  citizenship  as  between  the  parties  is  entire.  And  I 
am  suggesting  to  you  that  cases  in  which  one  of  the  parties  to  litigation 
in  State  courts  is  a  resident  of  a  State  other  than  the  State  of  the  forum 
are  commonplace.  It  is  only  where  the  amount  in  controversy  is  greater 
than  $10,000  and  the  diversity  is  complete  between  plaintiff  and  defend- 
ant, that  removal  is  possible. 

For  example,  if  a  resident  of  Minnesota  sues  the  Ford  Motor  Co.,  a 
Michifl^an  corporation,  because  of  a  claimed  defect  in  an  automobile 
manufactured  by  it,  the  Ford  Motor  Co.  can,  if  the  case  is  venued  in 
Michigan,  remove  the  lawsuit  to  Federal  court  if  the  amount  in  con- 
troversy exceeds  $10,000,  unless  it  has  a  principal  place  of  business  in 
Minnesota. 

The  question  of  whether  it  has  a  principal  place  of  business,  whether 
there  is  a  true  diversity,  as  I  have  indicated,  sometimes  is  a  separate 
lawsuit  in  itself.  But  let's  assume  it  has  no  principal  pkce  of  business; 
the  amount  in  controversy  is  in  excess  of  $10,000.  And  in  this  instance, 
true  diversity  exists.  That  case  can  be  removed.  But  if,  in  srch  an 
action,  the  plaintiff  joins  a  local  dealer.  Ford  franchise  dealer,  the  case 
can't  be  removed. 

Now,  how  can  it  reasonably  be  argued  that  the  Ford  Motor  Co.  can't 
get  a  fair  trial  in  State  courts  of  Minnesota  if  it  is  in  as  a  defendant 
bv  itself,  but  it  can  get  a  fair  trial  if  the  local  franchise  dealer,  some- 
times asserting  cross  claims,  is  added  to  the  case.  You  can't  iustify 
removal  in  terms  of  a  principle  that  applies  across  the  board.  It  is 
merely  a  specialized  kird  of  favored  treatment  for  a  narrow  segment 
of  rases  that  come  into  the  Federal  courts? 

In  the  contract  and  personal  iniury  fields,  it  is  inapnropriate  to  sug- 
gest that  State  courts  cannot  handle  the  cases  adequately.  We  now  have 
the  obligation  for  the  jrreat  bulk  of  it.  And  in  the  groat  bulk  of  cases 
where  a  nonresident  is  a  party,  the  case  is  tried  in  State  courts  and 
cannot  be  removed. 

The  numbors  of  these  cases  in  State  courts  have  increased  groatly  in 
current  times  because  of  the  enactment  of  long-arm  statutes  whi'^h  per- 
mit effective  service  on  nonresidents.  No  one  seriouslv  contends  that  thQ 
nonresident  partv  suffers  from  local  prejudice  in  these  capps  because 
of  nonrosidoncc.  If  it  suffers  a  disadvantage  because  of  its  boinir  a  cor- 
poration, this  is  due  to  factors  which  aT)r)ly  to  every  business  entity  in- 
volved in  litigation,  resident  or  nonresident.  There  i«5  no  reason  to  give 
a  nonresident  business  entitv  an  advantage  not  available  to  others. 

In  any  event,  removal  to  the  Federal  court  doesn't  change  the  picture 
all  that  mu'^h.  The  jurors,  generally  speaking,  come  from  the  same 
catofrories  of  people.  And  the  notion"  that  there  are  provincial  peoples 
so  laden  with  prejudice  that  there  cannot  be  a  fair  trial  in  some  rural 
areas  is  inconsistent  with  my  experiences  in  the  trial  field. 
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There  are  prejudices  to  be  found  in  both  State  and  Federal  courts 
■which  impede  the  administration  of  justice,  to  be  sure.  Prejudice  based 
on  hostility  toward  corporations,  prejudice  based  upon  overidentifica- 
tion  with  the  underdog,  prejudice  based  upon  considerations  of  race 
and  sometimes  ethnic  or  religious  background.  We  kno\y  that  to  be 
true.  But  prejudice  based  upon  State  of  residence,  in  my  judgment,  is 
so  insignificant  as  to  be  unimportant.  To  the  extent  that  prejudice  of 
any  kind  exists  in  the  court  system,  it  should  be  corrected;  no  question 
about  it. 

But  to  suggest  that  it  can  be  cured  even  in  part  by  permitting  re- 
moval of  diversity  cases  is  to  compound  the  problem  by  obscuring  its 
cause. 

The  power  to  remove  diversity  cases  from  State  to  Federal  court 
gives  tactical  advantage,  I  believe,  to  parties  seeking  delay.  This  is  so 
because,  given  the  priorities  to  be  accorded  criminal  cases  under  speedy 
tri'al  act— and  it  is  called  to  my  attention  that  Attorney  General  Bell 
has  said  that  a  great  number  of  Federal  criminal  cases  will  have  to  be 
dismissed  because  they  cannot  meet  the  requirements  of  the  speedy  trial 
act— but  given  those  cases,  the  priority  that  the  speedy  trial  act  de- 
mands, given  your  civil  rights  cases  and  other  cases  arising  under  the 
Federal  priorities  which  those  cases  should  be  given,  to  remove  a  di- 
versity case  from  State  court  where  I  contend  it  belongs,  and  put  it  at 
the  end  of  the  line  in  Federal  court  in  the  interest  of  judicial  efficiency 
is  not  reasonable. 

And  linally,  the  implicit  assumption  of  diversity  jurisdiction  that  a 
fair  trial  cannot  be  secured  in  State  court,  notwithstanding  the  fact 
that  the  case  involves  State  law  exclusively,  demeans  State  court  sys- 
tems at  a  time  when  national  efforts  to  improve  the  State  courts  should 
be  recognized  and  encouraged. 

Assig-nment  of  jurisdiction  of  all  diversity  cases  to  State  courts  will 
stimulate  the  movement  to  strengthen  and  improve  State  judicial  sys- 
tems in  every  part  of  the  country  so  that  the  ultimate  goal  of  justice 
uniformly  and  expeditiously  afforded  will  be  available  to  every  citizen 
of  the  United  States. 

Now,  one  of  the  arguments  that  is  made  against  movement  of  re- 
maining diversity  jurisdictions  out  of  the  Federal  courts  is  that  there 
are  areas  of  high  population  density  around  the  country  where  ex- 
cessive delays  would  occur. 

And  I  must  concede  that  if  I  were  back  in  trial  practice  and  if  I 
were  concerned  about  the  particular  interests  of  a  particular  client  in 
a  particular  situation  and  I  thought  that  to  be  true,  my  view  of  the 
matter  would  be  that  I  would  prefer  the  option  to  go  the  alternate 
routes,  even  though  the  option  were  a  limited  one  in  a  limited  kind 
of  diversity  case. 

We  have  had  this  discussion  before  as  to  what  is  the  situation  in 
Manhattan,  in  Boston,  in  Philadelphia,  and  in  Chicago.  And  I  don't 
think  we  have  developed  adequate  statistics  yet. 

But  this  much  I  know  for  certain,  that  given  the  priorities  that  have 
to  be  given  to  criminal  cases  in  all  Federal  courts,  given  the  priorities 
that  should  be  given  to  cases  that  are  of  particular  Federal  responsi- 
bility, diversity  cases  will  move  faster  in  State  court  than  in  Federal 
court. 

I  am  quite  certain  that  you  won't  have  as  some  have  claimed  twice 
the  delay  in  State  court  that  you  do  in  Federal  court.  The  con  versa- 
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tions  that  I  have  had  with  the  State  administrators  in  New  York,  in 
Illinois,  in  Massachusetts,  have  led  me  to  believe  that  so  far  as  diver- 
sity cases  are  concerned — and  that  is  what  we  are  talkino^  about — the 
Federal  courts  cannot  respect  priorities  and  still  try  diversity  cases 
promptly. 

If  tlie  chief  justice  of  a  State  makes  a  statement  publicly  that  the 
State  courts  are  ready,  willinof,  and  able  to  handle  cases  which  are  in 
their  natural  orbit  of  responsibility,  we  should  be  careful  in  the  use 
of  statistics  that  would  dispute  what  in  my  judgment,  at  least,  should 
be  considered  a  fairly  responsible  opinion. 

I  think  it  is  incumbent  on  all  of  us  that  are  concerned  about  this 
matter  to  concentrate  our  attention  on  the  impact  that  will  result  in  the 
centers  of  population.  We  just  don't  have  as  good  a  handle  on  that 
problem  as  we  should  have.  But  I  am  sure  it  is  obtainable.  And  I  will 
predict  that  the  figures,  when  they  are  put  together,  will  not  demon- 
strate that  you  can  get  a  diversity  case  moved  through  the  Federal 
court  in  half  the  time  you  could  get  it  moved  throuoh  the  State  court 
in  New  York,  Massachusetts.  Pennsylvania,  and  Illinois,  or  the  cen- 
ters of  population  in  those  States. 

So  that  is  something  that  remains  yet  to  be  seen. 

In  conclusion,  the  suggestion  has  been  made  that  the  position  of  the 
Conference  of  Chief  Justices  represents  a  missionary  attitude.  T  am 
not  sure  whether  that  criticism  is  justified,  but  let's  assume  that  it  is. 
Ninety  percent  of  the  cases  that  are  handled  in  the  United  States  are 
handled  in  State  courts  now. 

And  the  Members  of  this  Congress  have  the  same  interest  and  con- 
cern about  how  those  90  percent  of  the  cases  are  handled  as  they  do  as 
to  how  the  10  percent  of  the  cases  in  Federal  courts  are  handled,  I 
believe. 

Beyond  that,  the  segment  of  the  Federal  cases  that  amount  to  di- 
versity cases  presentlv  kept  in  Federal  court,  althouch  it  is  2r>  percent 
of  the  total  caseload,  civil  caseload,  is  as  compared  to  the  totality  of 
litijration  in  this  country,  not  that  big  a  thing.  , 

The  important  thine:  is  that  in  a  democratic  society,  the  citizens  of 
this  countrv  be  afforded  a  place  to  go  where  they  con  receive  justice 
expeditiously,  economically,  and  fairly.  And  it  is  in  State  courts  that 
this  must  be  accomplished. 

I  believe  that  to  shift  the  remaining  diversity  cases  to  the  Stnte 
courts  is  a  forward  step  in  this  direction.  And  that  is  why  I  speak  witli 
firm  conviction  in  support  of  this  bill. 

Mr.  Chairman,  Chief  Justice  Utter  of  Washincrton  has  approached 
this  ouestion  from  a  position  somewhat  different  than  mine  recently. 
And  he  has  some  comments  which  could  be  expressed,  I  think,  in  a 
couple  of  minutes. 

And  with  your  permission.  I  would  like  to  yield  to  him. 

Mr.  IvASTKXMKiER.  Chief  Justice  Utter,  we  would  be  pleased  to  have 
your  comments. 

Justice  Ut'it.t;.  ]\Ir.  Chairman,  honorable  members  of  this  commit- 
tee, T  think  the  fascination  T  have  for  Justice  Sheran  is  that  of  a  con- 
verted sinner.  T  was  opposed  to  acceptance  of  State  courts  of  Federal 
cases  and  had  based  this  opposition  on  mv  intuitive  feeling  that  tlie 
imnacf  of  those  cases  in  our  State  would  have  an  adverse  effect. 

I  asked  our  court  administrator  to  study  wdiat  the  actual  impact 
of  the  acceptance  of  those  cases  would  be  on  both  the  metropolitan  and 
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rural  courts  of  our  State.  I  will  forward  that  study  to  this  committee. 
I  do  not  now  have  it. 
Mr.  Kastenmeier.  We  would  be  happy  to  receive  it. 
Justice  UiTER.  It  indicated  to  the  effect  that  it  would  be  indeed  mini- 
mal and  our  courts  could  handle  it.  I  then  joined  Justice  Sheran's  posi- 
tion, but  only  after  really  going  against  an  initial  impression  which 
turned  out  to  be  wrong. 

Our  delay  factor  in  our  State  is  much  the  same  as  it  is  in  Arizona. 
Our  State  courts  try  cases  in  rural  areas  within  6  months.  Our  State 
courts  in  our  rural-urban  areas  try  them  within  a  year  at  the 
maximum. 

The  time  for  trial  for  civil  cases  in  our  Federal  courts  is  between 
-3  to  4  years  at  this  point. 

We  are  not  a  large  State,  but  our  total  population  approaches  that 
of  one  of  the  large  urban  centers  that  the  previous  witnesses  have 
testified  to.  That  is  the  limited  nature  of  my  remarks.  (See  appendix 
11(c)  (2),  at  336.) 
Thank  you. 

Mr.  Kastekmeier.  Thank  you.  And,  of  course,  we  wish  you  the 
very  best  in  your  inquiry,  your  study,  witli  respect  to  improi'ement 
in  tlie  court  system  that  you  have  undertaken. 

Mr.  IvASTENMEiER.  We  do  have  a  ^ote  on.  I  am  going  to  ask  my  col- 
leagues if  they  wish  to  question  the  witnesses. 

jNIr.  Danielson.  If  the  chairman  would  yield 

Mr.  Kastenmeier.  Let  me  say  I  think  we  have  time  for  about  a 
question  each. 

Mr.  Danielson.  I  am  not  even  going  to  ask  a  question.  I  will  simply 
:  make  a  statement. 

I  want  to  thank  botli  of  you  gentlemen  for  your  presentations.  You 
were  excellent  and  to  the  point.  I  always  feel  much  bettor  off  when 
you  put  aside  your  statements  and  just  ad  lib  it.  It  comes  through  to 
me  much  better,  at  least. 
I  want  to  thank  you. 

We  have  an  extremely  interesting  point  up  to  vote  on.  And  not  only 
dare  I  not  miss  it,  I  just  would  not  miss  the  opportunity  to  vote  on 
it.  So  I  thank  you  and  beg  your  permission. 

]Mr.  Kastenmeier.  You  may  have  my  permission. 
Mr.  Sawyer.  This  is  just  really  a  comment  rather  than  a  question. 
I  h.ave  great  respect  for  the  State  courts  around  the  Great  Lakes  re- 
gion. And  that  is  not  to  exclude  the  gentleman's  State  of  Washington, 
only  because  I  haven't  been  exposed  to  those. 

The  courts  of  Minnesota,  Wisconsin,  and  Illinois,  Michigan,  Ohio, 
and  Indiana,  I  am  familiar  with,  and  have  spent  a  lot  of  time  in  them. 
And  there  are  certainly  equivalent  to  the  judicial  caliber  of  an  equal 
number  of  Federal  judges  in  comparison  in  my  opinion. 

ind  my  concern  really  would  go  more  to  the  restriction  of  the  source 
of  jury  delavs  than  it  would  the  caliber  of  either  the  State  courts  or 
the  justice,  in  that  you  get  a  somewhat  broader  area  empaneled  as  op- 
posed to  a  county  wide  area  of  the  State.  f■,.^  ..-u  Qf„f„. 
\nd  the  other  thing  is  that  I  am  somewhat  fearful  that  the  States 
may  be  visited  with  this  90-day  rule  in  criminal  practice  before  long 
which  seems  to  be  the  trend.  And  they  handle  about  90-plus  percent 
of  all  the  criminal  cases.  So  that  might,  first,  impact  those  State 
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courts  more  than  now ;  and,  second,  we  have  just  multiplied  the  Fed- 
eral judiciary  by  three  times. 

And  my  question  is  more  just  a  vacillation  on  whether  now  is  the 
time  to  change  a  rule  that  we  have  had  for  so  long  until  we  see  what 
the  improvement  in  the  judicial  personnel  numerically  in  the  Federal 
court  and  magistrate  system  broadening  and  some  other  things  have. 

So  many  people  perceive,  rightly  or  wrongly,  that  it  is  a  very  im- 
portant right  to  them  as  lawyers  or  clients,  but  I  appreciate  listening 
veiy  much. 

Thank  you,  Mr.  Chairman.  That's  all  I  have. 

Mr.  Kastknmeier.  I  would  like  to  add  my  personal  thanks  to  Chief 
Justice  Sheran  for  returning  again  and  restating  his  compelling  posi- 
tion and  that  of  his  association  with  respect  to  this  question. 

I  appreciate  the  testimony  of  the  Chief  Justices  Cameron  and  Utter 
as  well. 

We  do  have,  as  it  has  been  pointed  out,  certain  new  circumstances 
insofar  as  we  have  created  152  new  judgeships  for  the  Federal  courts. 
But  I  take  it  your  position  is  the  same  irrespective  of  this.  There  are 
many  other  reasons,  other  than  the  amount  of  judicial  manpower  that 
either  of  our  judicial  systems  has  at  any  particular  time,  to  mandate 
abolition  of  diversity  jurisdiction.  Is  this  not  correct  ? 

Justice  Sheran.  That  is  true.  Representative  Kastenmeier.  I  have 
made  the  statement,  and  I  am  not  too  sure  that  this  particular  point  of 
view  is  one  that  would  be  generally  shared,  but  in  my  view  of  things, 
cases  involving  State  law  belong  in  State  court. 

And  that  would  be  true  regardless  of  the  congestion  in  the  Federal 
courts,  although  I  realize  that  to  make  the  case  and  make  the  case 
persuasive,  it  has  to  be  done  on  both  fronts. 

Mr.  Kastenmeier.  "Well,  on  behalf  of  the  committee,  thank  you  for 
your  appearance  this  morning. 

This  concludes  this  morning's  hearings.  We  will  resume  again  on 
Thursday  next  at  3  p.m. 

We  will  have  two  more  witnesses  on  this  question,  and  we  then  will 
terminate.  The  committee  is  adjourned. 

[Whereupon,  at  1 :06  p.m.,  the  hearing  was  adjourned  to  reconvene 
at  a  future  date.] 
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House  of  Representatives, 
Sttbcommii^tee  on  Courts,  Civil  Liberties 

AND  the  Administration  of  Justice, 
of  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  3  p.m.  in  room  2226  of  the  Rayburn  House 
Office  Building,  Hon.  Robert  W.  Kastenmeier  (chairman  of  the  sub- 
committee) presiding. 

Present:  Representatives  Kastenmeier,  Gudger,  Matsui,  Mikva, 
Moorhead,  and  Sawyer. 

Also  present:  Michael  J.  Eemington,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

The  committee  will  come  to  order.  We  now  have  three  members 
present. 

The  committee  today  has  scheduled  a  markup  on  a  minor  bill  involv- 
ing judicial  districts,  which  we  will  reach  a  bit  later  when  a  voting 
quorum  arrives.  In  the  meantime,  we  will  reverse  the  original  schedule 
today.  The  last  witness,  who  is  here,  we  will  call  as  our  first  witness 
today. 

Our  first  witness  will  be  Michael  B.  Trister.  Mr.  Trister  is  a  prac- 
ticing attorney  for  the  law  firm  of  Sobol  &  Trister.  He  has  been  active 
in  an  informal  access  to  justice  study  group  which  is  based  here  in 
Washington,  D.C,  and  is  in  fact  one  of  the  motivating  forces  behind 
that  group. 

Today  he  will  be  testifying  on  behalf  of  the  Center  on  Social  Wel- 
fare Policy  and  Law. 

Mr.  Trister,  you  are  most  welcome.  You  may  proceed. 

TESTIMONY  OF  MICHAEL  B.  TRISTER,  ESQ.,  PRACTICING  ATTOR- 
NEY, ON  BEHALF  OF  THE  CENTER  ON  SOCIAL  WELFARE  POLICY 
AND  LAW 

Mr.  Trister.  Thank  you,  Mr.  Chairman. 

I  have  a  word  about  the  Center  on  Social  Welfare  Policy  and  Law. 
It  is  one  of  the  support  centers  funded  by  Legal  Service  Corporation,, 
and  it  has  been  working  for  the  past  10  or  12  years  in  the  area  princi- 
pally of  public  assistance  benefits  under  the  welfare  program,  the 
medicaid  program,  and  social  security  program.  They've  had  a  long 
and  vigorous  history  of  working  in  that  area  in  the  Federal  courts, 
and  it's  based  on  that  experience  that  I'm  here  to  testify  today. 
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I  have  a  statement  I  previously  submitted  to  the  committee  staff, 
and  I  would  ask  that  it  be  submitted  into  the  record. 

Mr.  Kastexmeier.  Without  objection,  it  will  be  received  and  made  a 
part  of  the  record. 

[The  statement  of  Michael  B.  Trister,  Esq.,  follows :] 

Statement  of  Michael  B.  Trister,  Esq.,  on  Behalf  of  the  Center  on  Socl&l 

Welfare  Policy  and  Law,  Inc. 

Mr.  Chairman  and  members  of  the  subcommittee;  my  name  is  Michael  B. 
Trister.  I  am  a  partner  in  the  Washington,  D.C.  lawflrm  of  Sobol  and  Trister, 
and  I  am  appearing  today  on  behalf  of  the  Center  on  Social  Welfare  Policy  and 
Law,  Inc.  (Welfare  Law  Center),  a  legal  services  support  center  that  specializes 
in  the  rights  of  needy  persons  under  federal  public  assistance  and  related 
programs. 

I  would  like  to  make  three  points  regarding  H.R.  2202  and  H.R.  1046 :  First,  I 
would  like  to  convey  the  Center's  support  and  the  support  of  other  legal  service 
attorneys  for  the  provisions  of  H.R.  2202  that  abolish  diversity  jurisdiction. 
Second,  I  would  like  to  emphasize  for  the  committee  the  importance  of  the  other 
portions  of  H.R.  2202  that  abolish  the  amount  in  controversy  requirement  in 
federal  question  cases.  Third,  I  wish  to  urge  the  committee  to  delay  action  on 
H.R.  1046,  the  Magistrate  bill,  until  the  committee  can  consider  the  impact  on  the 
bill  of  a  proposal  soon  to  be  made  by  the  Department  of  Health,  Education  and 
Welfare  to  eliminate  judicial  review  of  factual  determinations  in  social  security 
cases. 

1.  abolition  of  diversity  jurisdiction 

As  this  committee  noted  last  year  in  its  report  to  accompany  H.R.  9622,  protec- 
tion of  the  basic  constitutional  and  civil  liberties  of  citizens  and  the  enforcement 
of  federal  statutory  rights  is  the  job  for  which  the  federal  courts  are  best  suited. 
We  would  add  that  for  poor  and  minority  persons,  the  protection  of  the  federal 
courts  is  especially  important,  since  it  is  often  the  only  means  they  have  to  ob- 
tain the  basic  necessities  of  life  such  as  adequate  housing,  jobs,  or  the  cash 
assistance  they  need  to  survive. 

As  has  been  demonstrated  by  other  witnesses  before  this  committee,  assign- 
ment of  ordinary  accident  and  contract  cases  to  the  federal  court  system  is 
neither  necessary  nor  appropriate.  Moreover,  by  contributing  significantly  to  the 
congested  dockets  in  the  federal  courts,  diversity  cases  delay  and  otherwi.se 
interfere  with  cases  brought  to  vindicate  basic  federal  rights.  For  this  reason,  a 
panel  of  legal  services  attorneys,  including  Henry  Freedman,  Director  of  the 
Center,  testified  last  year  before  the  Senate  Judiciary  Committee  in  favor  of  the 
total  abolition  of  diversity  jurisdiction.  The  position  of  the  Center  and  other 
legal  services  attorneys  throughout  the  country  on  this  issue  remains  unchanged. 
We  continue  to  strongly  support  the  total  abolition  of  diversity  jurisdiction,  as 
proposed  in  H.R.  2202. 

2.  abolition  of  the  amount  in  controversy  requirement 
in  federal  question  cases 

Although  we  join  with  many  others  in  supporting  abolition  of  diversity  juris- 
diction, legal  services  attorneys  have  a  special  interest  in  another  provision  of 
H.R.  2202  that  has  received  less  attention  but  is  no  less  important  to  the  rights 
of  the  poor.  That  is  the  amendment  in  section  2  of  the  bill  that  would  eliminate 
the  amount  in  controversy  requirement  for  jurisdiction  in  cases  involving  federal 
questions. 

Professor  Charles  Alan  Wright  has  identified  several  areas  for  this  committee 
in  which  the  retention  of  the  amount  in  controversy  requirement  poses  a  barrier 
to  the  enforcement  of  federal  rights  in  federal  court.  One  of  the  most  important 
areas  identified  by  Professor  Wright  involves  cases  brought  by  recipients  of 
public  assistance,  medicaid  and  other  federal  benefits  to  enforce  their  federal 
statutory  rights.  Under  the  current  caselaw,  if  the  plaintiffs  allege  that  their 
constitutional  rights  have  been  violated,  they  may  aLso  assert  their  federal 
statutory  claims,  without  regard  to  the  amount  in  controversy;  but  if  they  have 
only  a  statutory  claim,  without  a  constitutional  claim,  they  may  not  be  able  to 
sue  in  federal  court. 

Apart  from  the  technicalities  of  section  1331,  there  is  no  reason  at  all  why 
these  cases  should  not  be  brought  in  federal  court.  They  involve  complex  ques- 
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tions  of  federal  law,  whicli  tlie  federal  courts  are  best  suited  to  decide.  In  addi- 
tion, although  the  amount  in  controversy  for  each  plaintiff  may  be  small,  the 
total  amount  in  issue  often  is  millions  of  dollars,  most  of  all  of  which  are  pro- 
vided by  the  federal  government.  Finally,  recipients  may  not  have  any  remedy 
in  state  courts  to  enforce  their  federal  statutory  claims  because  of  procedural 
and  other  barriers.  Consequently,  unless  section  1331  is  amended  as  proposed  in 
H.R.  2202  to  provide  jurisdiction  over  these  claims  in  federal  court,  there  may  be 
no  remedy  at  all  for  the  deliberate  violation  of  many  federal  statutory  rights. 

We  understand  the  reasons  for  joining  the  federal  question  amendment  with 
abolition  of  diversity  of  jurisdiction  in  the  same  bill.  However,  because  of  its 
importance,  we  strongly  urge  the  committee  to  consider  passing  the  federal 
question  amendment  separately,  if  it  becomes  clear  that  opposition  to  diversity 
abolition  will  delay  or  threaten  the  entire  bill. 

Finally,  we  urge  that  H.R.  2202  be  amended  in  one  respect.  Under  section  4  of 
the  bill  as  introduced,  both  the  diversity  and  federal  question  amendments  would 
apply  only  to  cases  tiled  after  the  date  of  the  bill's  enactment.  This  approach 
makes  good  sense  with  respect  to  the  abolition  of  diversity,  since  it  would  be 
both  unfair  and  unwieldy  to  require  the  transfer  of  diversity  cases  that  are 
pending  in  federal  court  on  the  date  of  enactment.  However,  repeal  of  the  amount 
in  controversy  requirement  in  federal  question  cases  can  and  should  be  made 
applicable  to  all  cases  pending  on  the  date  of  enactment.  This  will  avoid  further 
unnecessary  litigation  of  the  jurisdictional  issue  and  will  allow  some  important 
cases  to  remain  in  federal  court  that  would  otherwise  be  excluded. 

3.    H.R.    1046 — THE    MAGISTRATE   ACT    OF    19T9 

As  you  know,  legal  services  attorneys  have  in  the  past  opposed  the  Magistrate 
reform  proposal  because  they  fear  the  development  of  a  second  class  judicial 
forum  to  which  less  popular  cases,  such  as  those  involving  social  security  claims 
and  prisoner's  rights,  will  be  relegated.  While  H.R.  1046  eliminates  many  of 
these  problems,  there  still  is  concern  about  several  aspects  of  the  bill.  A  written 
statement  discussing  these  concerns  in  greater  detail  will  be  submitted  to  the 
committee  in  the  near  future. 

I  would  like,  however,  to  discuss  an  issue  that  has  recently  arisen  and  which 
bears  directly  on  the  committee's  consideration  of  the  Magistrate  proposal. 

Two  weeks  ago.  Secretary  of  HEW  Califano  testified  before  the  House  Sub- 
committee on  Social  Security  that  he  will  soon  propose  to  Congress  that  judicial 
review  of  HEW's  factual  findings  in  social  security  and  SSI  cases  be  eliminated. 
Since  that  proposal  would  remove  beneficiaries'  last  line  of  protection  against 
the  arbitrary  denial  of  assistance,  we  are  strongly  opposed  to  it. 

Apart  from  its  own  demerits,  the  HEW  proposal  bears  directly  on  H.R.  1046. 
As  originally  formulated  within  the  Department  of  Justice,  the  Magistrate  pro- 
posal was  aimed  expressly  at  social  security,  SSI  and  black  lung  cases.  Past  ex- 
perience in  many  districts  also  strongly  suggests  that  despite  the  revisions  in 
the  Department's  original  proposal  by  this  committee,  H.R.  1046  would  still 
have  its  major  impact  in  the.se  areas.  Thus,  if  the  HEW  proposal  were  to  be 
passed,  it  would  eliminate  one  of  the  principal  justifications  for  the  Magistrate 
bill.  Because  they  represent  alternative  approaches  to  the  same  perceived  prob- 
lem, the  two  bills  should  be  considered  together  and  we  urge  the  committee  not 
to  act  on  H.R.  1046  until  it  has  had  an  opportunity  to  study  and  consider  the 
HEW  proposal. 

]\Ir.  Trister.  I  have  found,  really,  three  specific  areas  that  I  sum- 
marize briefly  in  my  statement,  and  I  have  three  points  that  I'd  like 
to  make  today. 

First  is  that  in  the  past  the  legal  services  attorneys  throuo:hout  the 
country  have  actively  and  very  strongly  supported  the  efforts  of  this 
committee  to  abolish  diversity  jurisdiction,  as  is  done  in  H.R.  2202. 
And  I'm  here  today  simply  to  convey  our  continued  support  for  that 
effort. 

We  have  not  change  our  position.  We  urge  prompt  and  immediate 
action  on  that  bill. 

Second,  I  would  like  to,  in  a  moment,  speak  about  a  part  of  H.R. 
2202  that  receives  less  attention,  I  think,  than  the  diversity  part,  and 
talk  to  you  for  a  moment  about  why  that  section  is  important  to  us, 
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particularly  in  enforcing  the  rights  of  poor  people  and  minority 
people  in  Federal  court.  That  is  a  provision  that  would  repeal  the 
iurisdictional  amount  in  controversy  in  section  1331.    ,...., 

Finally,  while  I  do  not  today  intend  to  address  the  details  ot  the 
magistrates  bill,  you  have  heard  from  legal  services  attorneys  m  the 

past  on  that  bill.  . 

I  would  like  to  briefly,  at  the  conclusion  of  my  testimony,  call  your 
attention  to  a  recent  proposal  not  yet  even  sent  up  to  Congress  by 
the  Department  of  Health,  Education,  and  Welfare,  which  we  think 
bears  on  the  magistrates  proposal,  and  to  urge  you  at  that  time  to  hold 
the  magistrates  proposal  until  you've  had  a  chance  to  study  this 
other  proposal  when  it  is  sent  to  Congress. 

With  respect  to  diversity,  the  principal  reasons  for  supporting  the 
abolition  of  diversity  jurisdiction  by  legal  services  attorneys  is  our 
belief  that  diversity  cases  are  not  appropriate,  for  many  reasons,  in 
the  Federal  courts.  They  do  not  relate  to  Federal  issues.  Federal  rights, 
and  they  do,  while  not  being  the  only  cause  of  congestion  in  the  Fed- 
eral courts,  they  do  add  to  it  substantially,  and  in  that  way  make  it 
more  difficult  for  Federal  rights  to  be  enforced  efficiently,  quickly, 
as  they  need  to  be  in  the  Federal  courts. 

We  are  conscious  of  the  problems  of  delay.  Poor  people,  perhaps 
more  often  than  others,  when  they  come  to  Federal  courts  are  in  need 
of  emergency  relief,  are  in  need  of  preliminary  relief,  are  in  need  of  a 
fast  and  efficient  justice.  And  the  kind  of  congestion  that  now  exists 
in  Federal  courts  simply  interferes  with  those  rights,  and  the  poor 
people  have  to  wait  several  j^ears  to  get  a  decision  on  appeal,  when 
they  have  to  wait  months,  perhaps,  to  have  a  preliminaiy  injunction 
hearing  come  on,  when  they  have  to  wait  to  have  a  class  action  certified 
for  many  months.  Those  delays  affect  the  quality  of  justice.  They 
affect  the  rights  of  the  poor  people  to  a  home,  perhaps,  to  jobs,  to 
public  assistance  that  they  need,  and  benefits  under  the  many  Federal 
urban  acts. 

We  are  deeply  concerned  about  congestion  and  delay,  and  we  are 
supporting  the  efforts  of  this  committee  and  others  to  deal  with  that 
problem  by  eliminating  the  cases  that  don't  need  to  be  there. 

Now,  in  supporting  the  abolition  of  diversity,  I  think  we  go  into 
many,  many  others.  With  respect  to  the  other  portion  of  H.R.  2202, 
the  Federal  question  portion  of  that  bill,  I  think  we're  perhaps  alone 
in  pushing  and  believing  very  strongly  that  that  portion  of  the  bill 
must  also  be  passed.  There's  been  no  opposition  to  it.  I  think  it  has  not 
received  very  much  attention. 

Prof.  Charles  Wright  previously  submitted  to  the  committee  a 
list  of  areas  in  which  the  amount  in  controversy  requirement  for  Fed- 
eral question  rases  continues  to  be  a  barrier  to  the  enforcement  of  Fed- 
eral rights.  One  of  the  areas  that  he  mentioned  is  the  aren  that  we  are 
most  concerned  about.  That  is,  cases  brought  on  behalf  of  beneficirries 
of  Federal  programs.  Federal  statutory  programs  to  enforce  their 
rights  under  those  programs. 

Because  of  some  quirks  and  technicalities  having  to  do  with  the 
language  of  certain  civil  rigrhts  statutes  and  other  jurisdictio^il  stat- 
utes, it  is  difficult  in  some  circuits  today  to  bring  those  cases.  It  is  im- 
possible in  F^^ome  cases.  And  the  result  is  the  cases  which  involve 
complex  Federal  questions,  that  involve  perhaps  sometimes  millions 


125 

of  dollars  of  Federal  aid,  nevertheless,  cannot  be  decided  in  the  Fed- 
eral court. 

In  some  situations,  there  is  at  least  a  theoretical  remedy  still  avail- 
able in  the  State  courts.  More  often  than  not,  those  remedies  are 
theoretical.  In  some  States  they  don't  exist  at  all.  The  result  is,  even 
where  the  States  are  plainly  violating  Federal  policies  and  Federal 
statutoi7  and  regulatory  requirements,  there  is  no  remedy  for  these 
beneficiaries. 

The  amendment  which  is  included  in  section  2  of  H.R.  2202  would 
cure  that  problem  for  us.  And  we  would  like  to  stress  the  importance 
of  that  to  this  bill.  In  that  connection,  I'd  like  to  simply  make  two- 
related  points  to  that  aspect  of  the  bill. 

The  first  is  that,  because  we  regard  that  section  as  so  important 
independently  of  the  abolition  of  diversity,  we  would  urge  the  com- 
mittee to  consider  that  if,  at  any  time  in  the  course  of  the  day  or  in 
the  course  of  consideration  of  H.R.  2202,  it  becomes  clear  that  there- 
may  be  great  delay  or  a  need  that  the  whole  bill  has  been  threatened 
because  of  opposition  to  the  diversity  portions  of  the  bill,  that  the 
committee  would  consider  passing  the  Federal  question  aspects  of  it 
separately. 

We  understand  that  there  are  very  good  reasons  for  keeping  tlie 
two  together  and  putting  them  in  the  same  bill,  and  we  don't  oppose 
that  now.  But  if  at  some  point  tlie  opposition  becomes  so  fierce  to  the 
diversity  bill  and  it  looks  like  that  bill  ma}-  be  delayed,  we  would  urge 
that  there  be  separate  consideration  of  the  Federal  questions  bill. 
It's  an  important  part  of  that  bill  independent  of  diversity,  and  it 
really  deserves  special  attention,  if  that  should  become  necessary. 

Mr.  Kastenmeier.  That  would  have  the  effect,  however,  of  increas- 
ing cases  that  impact  on  the  Federal  courts  without  the  concurrent 
effect  of  terminating  or  curtailing  diversity  jurisdiction? 

]Mr.  Tkister.  Mr.  Chairman,  I  believe  all  the  information  that  this 
committee  has  heard  in  the  past,  however,  is  that  the  increase  would 
be  sliglit.  I  believe  in  hearings  a  few  years  ago,  Mr.  Spaniol  from  the 
Administrative  Office  of  Courts  testified  that  they  didn't  even  keep 
seDarate  statistics  because  the  numbers  were  so  few.  And  Professor 
Wrijrht,  when  he  testified,  also  stated  that  the  number  was  quite 
insubstantial. 

So  that  while  these  cases  are  important,  they  involve  large  amounts 
of  money  and  so  on,  statistically,  I  think  that  they  woukfnot  add  so 
many  cases  to  the  Federal  docket  that  that  would  be  a  reason  to  only 
do  it  if  we  could  cut  out  other  cases. 

I  think  all  of  the  evidence  indicates  that  we're  talking  about  a  very 
small  number  of  cases. 

I  _  The  other  point  I  wanted  to  make  with  respect  to  the  Federal  ques- 
tion aspect  of  the  bill  has  to  do  with  the  effective  date  of  that  portion 
of  the  bill.  Section  4  of  H.R.  2202  makes  both  aspects  of  this  bill  effec- 
tive as  to  cases  that  are  filed  after  the  date  of  enactment.  That  is  to  say, 
the  bill  would  not  be  effective  with  respect  to  pending  cases. 

Nmy,  I  understand  and  concur  with  the  decision  not  to  make  the 
abolition  of  diversity  apply  to  pending  cases,  because  that  would  mean 
taking  pending  cases  out  of  the  courts.  And  I  think  that  would  be  un- 
fair to  the  litigants,  it  would  be  unwieldy  and  so  on. 
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But  as  to  the  Federal  question  aspect  of  the  bill,  there  we  have  jtist 
the  opposite.  We  have  cases  that  are  in  court  which  this  bill  would 
allow  to  stay  in  court.  And  as  to  that  part  of  the  bill,  we  would  urge 
that  the  effective  date — that  the  bill  be  made  effective  as  to  all  cases 
pending  on  the  date  of  enactment.  That  number  would  be,  I  think,  an 
even  smaller  portion  of  the  cases  I  just  mentioned,  a  very,  very  few 
cases.  But  it  would  avoid  further  litigation  of  these  issues,  a  further 
recourse  in  both  courts  and  parties  in  being  allocated  to  continue  to 
litigate  these  issues  many  years,  in  some  cases,  after  this  committee 
will  have  passed  the  bill. 

It  really  does  not  make  any  sense,  we  think,  to  continue  to  litigate 
•that  issueln  pending  cases  after  Congress  repeals  that  requirement. 

In  connection — something  I  did  not  mention  in  my  written  testi- 
tnony — in  1976,  when  this  committee  partially  abolished  the  $10,000 
amount  in  controversy  requirement  in  cases  against  Federal  de- 
fendants, that  action  was  made  applicable  to  pending  cases.  So  that 
there  is  a  precedent,  if  you  will,  for  giving  the  same  treatment  in  this 
situation, 

I  think  it  would  simply  be  a  matter  of  treating  two  parts  of  this 
bill  differently  as  to  the  effective  date.  Now 

Mv.  Kastenmeter.  I  really  hadn't  thought  of  that.  Would  it  not 
possibly  affect  some  of  the  litigating  parties  in  these  cases,  to  find  that 
all  of  a  sudden  their  cases  would  be  in  Federal  court  rather  than,  say, 
in  the  State  court,  because  of  the  little  or  because  of  the  relatively 
small  amount  in  controversy  ? 

Mr.  Trister.  No,  sir,  perhaps,  I  misspoke.  I  did  not  mean  to  make 
this  bill  effective  as  to  any  case  previously  filed  in  State  courts  so  it 
could  not  be  brouglit  into  the  Federal  court.  All  I  meant  to  say  was  a 
case  that  is  now  in  Federal  court- — pending  in  Federal  court — should 
remain  there  without  having  to  litigate  the  jurisdictional  question  any 
further.  I  did  not  mean  to  suggest  that  a  case  brought  in  State  court 
would  then  shift  gear.  I  think  that  would  present  terrible  drafting 
problems. 

Mr.  Kastexmeier.  Do  you  want  to  conclude  ? 

Mr,  Tristi:r.  Finall3%  in  connection  with  the  magistrate  bill,  H.E. 
1046,  the  legal  services  around  the  country  have  had  some  problems,  I 
think,  philosophically  and  practically  both,  with  the  bill.  And  they 
have  sent  you  written  statements  and  testimony  in  the  past. 

I  have  been  told  that  there  will  be  further  written  statements  sub- 
mitted to  the  committee  this  year  in  that  regard.  The  issues  I'd  like  to 
address  today  have  to  do  with  a  proposal  which  has  been  made  public 
by  Secretary  Califano  of  HEW  2  weeks  ago  when  he  testified  before 
the  Social  Security  Subcommittee  of  the'  House  Ways  and  Means 
Committee.  At  that  time,  he  indicated  tliat  the  administration,  his  De- 
partment, was  considering  a  proposal  to  eliminate  judicial  review  of 
the  Secretary's  factunl  findinns  in  social  security  cases  and  in  SSI 
cases.  It  did  not  eliminate  judicial  review  entirely,  but  only  as  to  the 
factual  cases. 

We  have  learned  subsequently  that  that  proposal  will  be  sent  up  by 
the  administration  in  a  matter  of  days  as  part  of  a  social  security 
disability  package. 

My  reason  for  mentioning  this  is  we  stronglv  oppose  that  and  will 
be,  hopefully,  communicating  with  your  committee  in  great  detail 
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about  that  proposal  when  it's  sent  up.  We  regard  it  as  a  major  threat 
to  the  rights  of  beneficiaries  to  get  the  benefits  they're  entitled  to  under 
the  social  securit}-  and  SSI  programs. 

My  reason  for  mentioning  it  today,  however,  has  to  do  with  the  re- 
lationship between  that  bill  and  the  magistrates  bill.  As  originally 
proposed,  the  magistrates  was  in  the  Justice  Department  and  drafted 
in  the  Justice  Department.  The  magistrates  proposal  focused  expressly 
on  SSI  and  social  security  cases. 

That  was  one  of  the  areas  that  was  identified  for  the  magistrates 
proposal.  It  was  hoped  that  the  magistrates  proposal  would  help  take 
some  of  these  cases  out  of  the  hands  of  the  judges  and  give  an  alterna- 
tive forum  for  them.  "\'^"liile  the  structure  of  that  proposal  has  changed 
dramatically  in  this  committee,  we  think  that,  based  on  prior  ex- 
perience, the  major  impact  of  the  magistrates  proposal  will  still  be  in 
the  social  security  and  SSI  area.  And  yet,  if  this  HEW  proposal  were  to 
come  to  Congress  in  the  form  we  now  understand  it  to  be  in  and  if  iit 
fact  it  was  passed,  we  think  that  a  major — it  would  eliminate  all  of 
these  cases  entirely  from  the  courts. 

In  that  respect,  the  need  for  the  magistrates  bill,  I  think,  would  be 
changed  tremendously.  And  we  therefore  are  asking  the  committee  to 
hold  off  on  the  magistrates  bill  until  you've  had  a  chance  to  see  the  so- 
cial security  proposals  and  see  the  extent  to  which  they  relate  to  each 
other. 

That's  all  I  have. 

INIr.  Kastenmeier.  Thank  you  very  much,  ]Mr.  Trister,  for  your 
testimony.  I  commend  you  for  your  comments. 

I  have,  before  yielding  to  the  gentleman  from  California,  just  have 
one  question  I  want  to  ask  on  the  last  issue.  It's  not  clear  to  me  wliy 
the  proposals  cannot  stand  on  their  own  feet.  That  is  to  say,  as  you 
have  conceded,  the  present  magistrates  bill  does  not  categorize  matters 
over  which  the  magistrate  will  exercise  the  jurisdiction  of  the  district 
court.  Those  poor  persons  in  matters  such  as  social  security,  et  cetera, 
are  not  relegated  to  magistrates.  That  is  clear  in  our  bill. 

Secretary  Califano's  proposal  notwithstanding,  I  don't  reallv  see 
why  the  magistrates  bill  should  be  held  hostage  to  the  Social  Security 
bill's  future  consideration  and  disposition.  It's  an  entirely  different 
matter. 

Mr.  Trister.  My  point,  ]Mr.  Chairman,  is  that  despite  the  fact  that 
the  bill  has  been  made  consensual  and  has  dropped  the  categ-ories  as 
they  originally  were  proposed,  we  believe  that  the  proposal  as  your 
committee  passed  it  last  year  would  nevertheless  have  a  major  imDact 
on  the  social  security  and  SSI  areas.  And  as  a  practical  matter,  we  be- 
lieve that  really  for  two  reasons. 

The  first  is  that  in  the  past  it  has  been  in  the  social  security  and  SSI 
area  that  magistrates  have  l^een  used  frequently.  We  expect  that  that 
practice  will  continue,  that  despite  the  fact  that  this  committee  doesn't 
categorize,  we  anticipate  that  judges  will  in  fact  do  that.  They  will  in 
fact — local  district  courts  will  in  fact  look  at  this  bill  as  an  oppor- 
tunity to  deal  with  this  category  of  cases. 

The  second  point  has  to  do  with  the  fact  that,  while  the  consent  is 
required  under  your  bill,  we  are  fearful,  T  think,  and  have,  I  think, 
good  reason  to  fear  this,  that  the  GoA-ernment  would  adopt  the  blanket 
consent  in  this  case.  They  will  simply  adopt  the  policy  across  the  board 
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of  saying,  we  will  consent.  When  they  announce  that  and  make  it 
public,  every  district  judge  in  the  country  is  going  to  know  who  didn't 
consent  if  a  case  is  brought  before  them.  And  there  are  all  kinds  of 
subtle  and  I  don't  mean  to  suggest  illegal  or  devious  ways,  but  there 
are  pressures  that  can  be  brought  to  bear.  So  that  we  expect  that  if  the 
Government  does  take  this  position  in  this  category  of  cases  or  in 
others,  there  will  be  pressures  brought  to  bear,  indirect  and  so  on,  that 
will  force  these  cases  into  the  magistrates  jurisdiction. 

And  if  our  fears  and  our  perceptions  are  correct,  that  this  bill  will 
in  fact  be  a  bill  that  is  largely,  certainly  not  exclusively  but  largely, 
deals  in  this  area,  then  the  possibility  that  that  area  may  be  eliminated 
entirely  suggests  to  us  that  this  bill  ought  to  be  reconsidered  in  light 
of  that  possibility. 

Mr,  Kastenmeiek.  Mr.  Trister,  I  may  be  mistaken,  but  I  take  it  you 
and  your  organization  have  misgivings  about  Secretary  Califano's 
proposal,  do  you  not? 

]\Ir.  Trister.  Indeed,  yes. 

]Mr.  Kastenmeier.  In  that  event,  if  we  were  to  embrace  a  magistrates 
bill  to  give  ample  evidence  that  there's  sufficient  judicial  capacity  to 
treat  these  cases,  that  would  provide  an  important  alternative  to  the 
Secretary's  proposal  to  administratively  dispose  of  social  security 
factual  disability  claims? 

Mr.  Trister.  I  think,  Mr.  Chairman,  if  we  have  the  choice  between 
the  two  in  front  of  us,  we  would  clearly  favor  this  approach,  because 
it  does  retain  the  judicial  system  as  a  backstop  to  administrative  arbi- 
trariness. What  we're  afraid  of  if  this  bill  is  i^assed :  First,  we  won't  get 
t]iat  choice,  we'll  get  the  magistrates  bill,  which  we  have  misgivings  in 
that  area  about,  as  well  as  other  areas.  So  we  think  they  ought  to  be 
looked  at  as  an  either/or  thing. 

If  we're  faced  with  that  choice,  I  think,  without  trying  to  anticipate 
what  my  colleafrues  would  say,  I  think  we  would  come  down  in  favor 
of  that  choice.  The  risk  we  have  now  is  that  because  of  the  timing  of 
this,  is  that  we  are  offered  this  one,  when  there  is  the  risk  yet  that  we'll 
get  the  other  one  as  well.  And  that's  the  problems  we  have. 

That's  why  we'd  like  to  see  them  dealt  with  together, 

Mr.  Kastek-meier.  I'd  like  to  yield  to  the  gentleman  from  California, 
Mr.  ]Moorhead. 

Mr.  MooRHEAD.  I  only  have  a  couple  of  questions.  They  deal  with  the 
diversity  question. 

We  have  about  398  Federal  judges  now.  T  understand  from  Jud^re 
Boll  yesterday  he  has  170  appointments  to  make.  So  if  the  Federal 
courts  are  crowded,  thev  shouldn't  be  nearlv  so  crowded  6  months  or 
1  voar  from  now.  We  hear  about  iurisdictions  such  as  Chicago  and 
other  major  Eastern  Sta<-e  courts  where  there  is  a  tremendous  crowd 
m  the  courts,  and  some  jurisdictions  where  vou  might  have  to  wait  6 
years. 

Is  there  any  major  reason  for  that  other  than  the  crowding  of  the 
poiirtq  that  would  require  us  to  do  away  with  the  diversity  of  citizen- 
ship hearings? 

Mr.  Trister.  Mr.  Moorhead,  several  responses. 
^    T  think,  with  respect  to  the  crowding  question.  T  think  that  while 
indeed  the  new  judgeships  will  ease  the  pressure,  T  believe  that  all  the 
statistical  analysis  that  this  committee  has  heard  strongly  suggests 
that  that  will  be  a  temporary  short-run  answer. 
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In  the  long  run,  we  will  be  faced  with  very,  very  serious  congestion 
problems,  despite  the  additional  judges. 

Now,  with  respect  to  State  court  congestion,  it  is  true  that  there  is 
serious  congestion.  One  response  that  I  make  for  that,  I  think,  is  that 
perhaps  the  requested  transfer  of  these  cases  into  the  State  courts  will 
add  to  those  groups  and  those  constituencies  who  have  an  interest  in 
alleviating  and  improving  the  State  court  system.  We  would  hope  that 
is  true. 

Legal  Services  attorneys,  as  I'm  sure  you're  aware,  throughout  the 
country  do  the  bulk  of  their  practice  in  State  courts,  and  they  have  a 
great  say  in  the  improvement  of  State  civil  procedures.  And  we  would 
welcome,  if  you  like,  the  additional  support  iii  trying  to  get  reforms 
in  the  State  areas  that  will  alleviate  delay  there. 

Now,  with  respect  to  other  reasons,  I  think  apart  from  congestion, 
arguments  have  been  made  to  this  committee,  in  which  I  certainly 
concur,  that  there  is  no  obvious  reason  why  there  is  any  expertise  in 
the  State  courts — Federal  courts,  rather,  in  diversity  cases  are  called 
upon  to  answer  questions  that  they  have  no  background  in,  often.  They 
are  called  upon  to  predict  the  course  of  State  law  in  a  way  which, 
from  the  reported  opinions,  certainly  seems  to  leave  the  judges  uncom- 
fortable, seems  to  engage  them  in  tasks  that  they're  not  suited  to. 

I  think  those  are  additional  reasons  for  eliminating  those  cases, 
quite  apart  from  congestion,  although  from  our  standpoint  the  con- 
gestion is  the  most  compelling  need. 

Mr.  MooRHEAD.  I  understand  certain  types  of  cases,  however,  that 
might  come  up  very  rarely,  especially  in  the  smaller  rural  State.  But 
even  in  some  of  the  larger  States  that  have  gravitated  to  the  Federal 
courts,  where  they  have  assigned  it  to  judges  that  become  almost  ex- 
perts on  particular  fields,  there  can  be  civil  rights  matters  which  also 
affect  State  jurisdiction  and  State  law,  as  well  as  cases  dealing  with 
large  business  and  laws  that  the  States  have  for  the  protection  of  busi- 
ness competition. 

And  if  we  did  this,  they  might  have  to  be  filed  in  small  jurisdictions 
of  the  States,  where  they've  never  seen  that  kind  of  case  and  really 
don't  understand  them. 

Mr.  Teister.  I'm  not  quite  sure  how  to  respond.  I'm  not  familiar 
with  the  areas  that  you  have  in  mind. 

I  do,  and  have  done  for  many  years,  considerable  amounts  of  civil 
rights  litigation,  and  I  can't  think  of  any  in  that  area  that  you  had 
in  mind. 

In  the  other  areas,  it's  a  bit  beyond  my  personal  experience  and  I 
don't  know  if  I  have  a  response. 

Mr.  MooRiiEAD.  I  guess  the  other  large  question  comes  up,  of  course, 
in  the  Federal  courts  which  are  basically  located  in  the  population 
centers.  You'd  get  a  m.ore  worldly  jury  or  one  that  is  broader-based, 
than  what  you  would  get  in  some  of  the  rural  counties.  Railroads  might: 
go  through  rural  counties  and  be  involved  in  things  there.  The  other 
major  business  concerns  might  have  accidents  in  small  counties.  They 
would  have  much  more  confidence  in  having  their  cases  tried  before 
the  Federal  court  than  they  would  where  you  might  get  a  home  town 
decision. 

I  know  that's  one  of  the  arguments  that  the  California  Bar  Asso- 
ciation gives  against  this  legislation.  I  know  the  bar  associations  of 
many  States  have  basically  the  same  point  of  view. 
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"V^^iat  would  your  comments  be  on  that  ? 

Mr.  TmsTER.  Well,  I'm  not  unsympathetic  to  the  notion  of  biased 
judicial  circumstances.  I  practice  law.  I  think,  under  those  circum- 
stances where  the  bias  resulting  from  other  situations  was  quite 
considerable. 

I  suppose  the  question  I  have — and  I'm  probably  not  the  right  per- 
son to  ask — I  really  don't  know  the  extent  to  which  it  is  there,  how 
strong  it  is,  how  real  it  is  and  how  prevalent  it  is.  And  that's  one 
response. 

Another  is,  I  wonder  whether  it's  unique  to  this  sort  of  problem. 
I  did  practice  in  Mississippi  for  a  number  of  years,  and  there  there 
was  a  local  bias  from  county  to  county.  If  you  came  from  two  coun- 
ties over,  you  were  a  stranger  in  that  county  and  people  talked  about 
it  and  they  knew  about  it  and  they  knew  your  license  plates,  and  so 
on.  And  it'affected  the  whole  system. 

Xobody  suggests  to  those  cases  that  those  cases  ought  to  be  in  Federal 
courts. 

Mr.  MooRHEAD.  We'll  never  alleviate  all  of  those  problems,  but  will 
this  legislation  make  the  administration  of  justice  better  or  will  it 
not? 

Mr.  Trtster.  Well,  I  think  all  I'm  suggesting  is  that  it's  a  problem 
and  as  a  problem,  I  doubt  seriously  that  it's  sufficiently  compelling  to 
override  the  other  problems  that  we  have.  There's  obviously  an  argu- 
ment there.  I  think  that  the  other  problems,  particularly  congestion 
and  the  fact  that  we've  got  to  face  up  to  the  overload  problem  of  the 
Federal  courts  and  what  it  does  to  the  enforcement  of  rights  that  no- 
body questions  ought  to  be  in  Federal  courts.  They're  Federal  rights 
that  are,  as  this  committee  said  in  its  report  last  year,  for  which  the 
Federal  courts  are  best  suited  to  do  that  job.  Nobody  debates  that. 

We've  had  a  start  from  there,  and  yet,  we  have  an  area  that  is  at  least 
questionable ;  in  my  view,  even  more  than  questionable. 

And  possibly  this  side  effect  is  simply  not,  in  my  view,  sufficient  to 
override  these  other  concerns. 

Mr.  Kastenmeier.  The  gentleman  from  California  ? 
Mr.  Matsui.  Thank  jon,  Mr.  Chairman. 

Mr.  Trister,  let  me  approach  it  this  way.  I  read  the  ACLU's  com- 
ments in  last  year's  testimony,  and  basically,  they  say  the  same  thing 
you  do  regarding  poorer  minority  persons  not  having  access  to  the 
"Federal  courts  because  of  the  clogging  that  occurs  with  diversity. 

Now,  one  of  the  arguments  made  by  the  trial  attorne^ys  bar  advises 
the  reverse  argument,  in  other  words,  that  at  times  minorities  and 
poorer  and  those  people  that  you  or  the  ACLU  perhaps  traditionally 
represent  have  a  need  for  diversity  jurisdiction  in  order  to  make  sure 
they  have  a  choice  of  trial  forum.  I  think  that's  the  same  argument 
Mr.  Moorhead  is  making. 

You  say  there  might  not  be  enough  bias.  You're  talking  about  bias 
against  minorities  and  the  poor  as  relates  to  diversity  cases,  I  imagine. 
Could  you  comment  on  their  position? 

Mr.  Trister.  At  the  time  that  this  bill  began  to  be  debated  in  the  last 
Congress,  early  in  1977,  as  some  of  us  associated  with  Legal  Services 
started  to  work  on  it.  we  asked  the  research  institute,  the  Legal  Re- 
search Corporation,  to  do  som.e  research  for  us  and  find  out  the  extent 
to  which  Legal  Services  lawyers  were  in  fact  using  diversity. 
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And  it's  quite  unscientific  an  example  and  so  on,  but  all  the  indica- 
tions are  that  Legal  Services  attorneys  are  not  using  this ;  in  very,  very 
few  instances.  The  one  survey  found  out,  of  several  hundred  cases  re- 
ported in  1976  that  were  brought  by  Legal  Services  programs,  only  five 
were  diversity  cases. 

Mr.  Matsui.  ok.  But  that's  of  the  organized  groups  that  handle 
these  things.  What  about  the  plaintiff's  attorney  that  represents  a  black 
railroad  worker,  something  like  that  ?  You  may  not  have  statistics  in 
those  situations,  do  you  ? 

Mr.  Trister.  No,  I'm  sure  we  do  not.  All  I  can  respond  to  that  is, 
when  we  did  find  Legal  Service  attorneys  who  have  brought  these 
cases  and  have  relied  on  diversity,  in  a  few  instances,  we  said  to  them, 
now,  you're  faced  with  a  choice,  an  option  of  eliminating  entirely  or 
preserving  it  through  those  instances  where  you  felt  you  need  it.  They 
came  down  with  abolition.  They  said  that  the  other  policies  are  so 
great,  the  fact  that  in  any  individual  instance  it  may  be  to  the  benefit 
of  a  particular  individual  is  not  sufficient  to  deal — not  deal  with  a 
verv  systematic  endemic  program. 

They  all  operated  uniformly.  We  had  some  lawyers  that  worked 
particiilarly  for  migrants.  As  you  would  imagine,  they  did  run  into 
some  diversity  situations  more  than  others. 

Also,  in  testimony  before  the  Senate  Judiciary  Committee  last  year, 
an  attornev  from  Arizona  related  his  comments  as  an  attorney  for  the 
Indians  for  the  Four  Corners  area.  They  have  run  to  multistate  orga- 
nizations. In  each  instance,  the  lawyers  said  yes,  it's  there,  we  like  it, 
we  wish  to  use  it  occasionally;  given  the  other  problems,  we  would 
certainly  opt  for  abolition. 

I  think  that's  the  only  response  I  can  give  you.  There's  no  question 
we  can  find  an  individual  here  or  there  for  whom  it  is  to  their  benefit.  I 
think  we've  got  to  look  beyond  those  cases. 

Mr.  Matsui.  The  other  issue  you'll  have  to  educate  me  on  is,  because 
I  wasn't  here  last  ^'•ear,  is  the  magistrates  bill.  I  did  not  realize  that  the 
bill  was  primarily  for  social  security  and  black  lung  cases.  Is  that  your 
theorv^  of  the  bill  ?  Where  do  you  get  this  understanding  from  ? 

Mr.  Tristkr.  Let  me  be  very  precise  about  that.  As  the  chairman 
pointed  out,  the  present  bill  does  not  single  out  any  category,  and  I  do 
not  mean  to  suggest  that  it  does.  That  is,  in  our  view,  an  improvement 
over  the  initial  proposals.  As  originally  drafted  within  the  Justice 
Depnrtment.  they  did  identif^^^  particular  categories  of  cases. 

"\^niat  I  responded  to  the  Chairman  earlier  about  our  concerns  with 
the  magistrates  bill  is  that  we  anticipate  that,  despite  the  fact  that 
social  security  cases  are  not  singled  out  in  the  bill,  the  practice  will 
nevertheless  result  in  very  great  pressure  on  that  categorv  of  cases 
going  into  beino-  shunted  off  to  the  magistrates,  if  you  will.  And  the 
reasons,  as  I  explained,  for  our  fears  in  that  area  are : 

One,  in  the  past  many  district  courts  have  already  identified  the 
social  securitv  area  as  one  for  ma<ristrate  lurisdiction.  The  case  has 
gone  to  the  Supreme  Court  on  that  very  question  and  was  sustained 
in  thfi  Wel)cr  case,  that  courts  could  use  the  existin.q-  magistrates  pro- 
posal's provisions  to  assi.<?n  social  security  cases  to  the  magistrates.  So 
that  it's  that  prior  experience,  if  you  like,  that  says  to  us  this  is  r^-oing 
to  be  a  major  area  in  which  courts  will  use  this  new  procedure  offered 
them. 
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The  second,  as  I  said,  is  our  fear  that  the  Government  nationally  or 
individual  U.S.  attorneys,  if  there  isn't  a  national  policy,  will  adopt 
a  blanket  consent.  They  will  announce  simply  that  all  social  security 
or  SSI  cases,  the  Government  is  prepared  to  go  to  the  magistrates. 
Now,  if  that's  true,  there  can  only  be  one  other  party  that  won't  con- 
sent. That's  the  plaintiff's  counsel.  And  in  that  situation,  we  anticipate 
a  lot  of  pressures  that  will  be  brought  to  bear  or  felt  to  be  brought  to 
bear,  real  or  imagined,  on  the  plaintiff's  counsel  to  also  consent.  And 
these  cases  will  also  be  gone. 

That's  all  I  have. 

^Ir,  Matsui.  Thank  you. 

Mr.  Kasteistmeier.  Do  the  gentleman  from  ^Michigan  or  the  gentle- 
man from  Illinois  have  questions  ? 

]\fr.  MiKVA.  No  questions. 

Mr.  KL\STENMEiER.  Thauk  you  very  much,  Mr.  Trister,  for  your 
testimony  today.  We  appreciate  your  appearance  and  your  help  in 
both  these  matters. 

We  will  now  go  to  our  main  witness  today,  a  gentleman  who  I  am 
very  pleased  to  greet  again.  He  has  been  very  patient. 

We'd  like  to  introduce  our  primary  witness,  a  nationally  recognized 
expert  on  the  subject  of  magistrates  and  diversity,  and  indeed  the 
whole  area  of  improving  the  administration  of  justice. 

He  is  the  Honorable  Dan  Meador,  the  Assistant  Attorney  General 
of  the  United  States. 

Mr.  Meador  ? 

TESTIMOl^Y  OF  IIOIT.  DANIEL  J.  MEADOE,  ASSISTANT  ATTOENEY 
GEITEEAL,  OPPICE  POE  IMPEOVEMENTS  IN  THE  ADMINISTRA- 
TION OF  JUSTICE,  U.S.  DEPAETMENT  OF  JUSTICE,  ACCOMPANIED 
BY  STEPHEN  BEEEY,  ESQ.,  AND  W.  E.  KING,  ESQ. 

Mr.  Meador.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  to  be  here 
to  testifv  on  behalf  of  the  Department  of  Justice  in  support  of  H.R. 
1046  and  H.R.  2202. 

^Accompanying  me  today  are  Mr.  Stephen  Berry  and  Mr.  W.  R. 
King,  attorneys  in  the  Office  for  Improvements  in  the  Administration 
of  Justice.  We  have  worked  extensively  on  these  proposals  all  through 
the  95th  CongTess  and  through  the  early  days  of  this  Congress  with 
this  committee  and  the  Senate  committee,  and  I  have  filed  a  written 
statement  which  I  would  like  to  ask  to  be  submitted  into  the  record  at 
this  time. 

Mr.  Kastenmeter.  Without  opposition,  your  28-page  statement,  to- 
gether with  its  appendix,  will  be  received  and  made  part  of  the  record. 

[The  prepared  statement  follows:] 

Testimony  op  Daniel  J.  Meador,  Assistant  Attorney  General,  Office  fob 
Improvements  in  the  Administration  of  Justice 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportimity  to 
appear  before  this  Subcommittee  in  support  of  H.R.  2202  which  would  eliminate 
the  general  diversity  of  citizenship  jurisdiction  in  the  federal  courts,  and  H.R. 
1046  which  expands  the  jurisdiction  of  United  States  magistrates.  I  wish  to  thank 
the  Subcommittee  for  considering  these  bills  so  rapidly. 

diversity  of  citizenship  jurisdiction 

With  the  passage  of  the  first  Judiciary  Act  nearly  two  centuries  ago,  the 
federal  trial  courts  were  granted  original  jurisdiction  in  some  cases  between 
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citizens  of  different  states.  The  major  historical  justification  for  this  jurisdic- 
tion was  the  apprehension  that  state  courts  would  be  prejudiced  against  out-of- 
state  litigants.  It  was  believed  that  if  such  prejudice  existed,  it  would  deter 
interstate  travel  and  commerce,  and  thus  hinder  national  expansion. 

The  continuing  need  for  diversity  jurisdiction  has  been  the  subject  of  debate 
for  decades.  In  recent  years  there  has  been  a  renewed  effort  to  amend  or  repeal 
the  diversity  statutes,  an  effort  that  has  won  broad  support  within  most  seg- 
ments of  the  legal  community.  The  focus  of  the  debate  has  been  on  the  question 
how  best  to  amend  the  diversity  statutes.  The  bills  considered  in  this  and  past 
Congresses  range  from  the  very  modest  proposal  to  raise  the  jurisdictional 
amount  to  proposals  to  abolish  completely  all  of  the  diversity  jurisdiction. 

During  the  last  Congress,  the  Department  of  Justice  proposed  legislation  that 
would  deny  a  plaintiff  the  opportunity  to  invoke  diversity  of  citizenship  juris- 
diction in  his  home  state.  Federal  law  has  long  recognized  the  lack  of  justifica- 
tion for  permitthig  a  resident  defendant  to  invoke  the  federal  diversity  jurisdic- 
tion in  his  home  state;  such  defendants  are  prevented  from  removing  cases 
brought  against  them  in  their  own  state  courts.  28  U.S.C.  §  1441(b).  It  was  our 
view  that  resident  plaintiffs  should  be  treated  equally  and  that  they  likewise 
should  be  required  to  use  their  state  courts  when  suing  in  their  home  states. 
The  House  of  Representatives  determined;  however,  that  the  time  was  right 
for  complete  abolition  of  the  general  diversity  jurisdiction,  and  it  passed  a 
measure  that  would  accomplish  that  result  (H.R.  9(522)  ;  interpleader  jurisdic- 
tion in  diversity  cases,  under  28  U.S.C.  §  1335,  was  left  intact.  We  noted  at  that 
time  that  although  we  continued  to  adhere  to  the  position  set  forth  in  our  ow)i 
proposal,  we  had  "no  problem  in  supporting  H.R.  9622  as  well."'  Since  the  pas- 
sage of  H.R.  9622  by  this  body,  we  have  continued  to  evaluate  the  various  pro- 
posals in  light  of  other  information  that  has  become  available.  We  have 
concluded  that  the  action  taken  by  the  House  in  the  last  Congress  Is  a  sound 
approach.  Accordingly,  we  endorse  H.R.  2202. 

We  have  reached  that  decision  for  a  variety  of  reasons.  One  of  the  most  im- 
portant is  the  immediate  and  quite  real  effect  of  diversity  cases  on  the  problem 
of  federal  district  court  congestion.  The  number  of  civil  filings  in  our  district 
courts  has  douliled  in  the  past  15  years,  and  the  increase  in  the  number  of 
diversity  cases  has  for  several  years  accounted  for  approximately  23  percent  of 
civil  case  filings.  There  is  little  evidence  that,  absent  jurisdictional  modifications, 
this  trend  will  be  checked  or  reversed. 

At  the  Chairman's  request,  we  are  in  the  process  of  attempting  to  determine 
with  some  degree  of  specificity  "the  cost  of  diversity  cases  to  the  Federal  judicial 
system  and  the  amount  of  time  expended  on  these  cases."  ^  We  are  hopeful  that 
our  study  will  be  completed  shortly,  and  we  will  provide  the  results  to  the  Sub- 
committee as  soon  as  they  are  available.  (See  Appendix).  Some  preliminary  infor- 
mation is  presently  available,  however. 

The  data  show  that  diversity  cases,  as  opposed  to  civil  cases  in  general,  are 
likely  to  remain  in  the  system  for  longer  periods  of  time,  to  require  more  pretrial 
proceedings,  to  go  to  trial  rather  than  to  be  settled,  and  by  an  overwhelming 
number  to  require  a  jury  trial.  During  fiscal  year  1978,  for  example,  25  percent 
of  the  civil  cases  terminated  in  the  district  courts  were  diversity  eases.  Yet 
diversity  cases  accounted  for  only  13  percent  of  the  civil  cases  terminated  prior 
to  pretrial.  On  the  other  hand,  of  the  civil  cases  terminated  after  pretrial.  43 
percent  were  diversity  cases.  Further,  39  i)ercent  of  the  cases  that  went  to  trial 
and  64  percent  of  the  civil  jury  trials  were  diversity  cases. 

Twelve  percent  of  all  diversity  cases  were  terminated  by  a  trial — a  rate  twice 
that  for  all  other  civil  cases.  Based  on  these  data,  it  seems  clear  that  diversity 
of  citizenship  cases  occupy  the  time  and  resources  of  the  federal  juriciary  out  of 
proportion  to  their  numbers. 

Further  evidence  of  the  burdens  and  difl5culties  cast  upon  the  federal  courts 
by  diversity  cases  can  be  found  in  a  study  recently  completed  by  Professor 
Thomas  D.  Rowe,  Jr.,  of  the  Duke  Law  School  under  a  contract  from  the  Depart- 
ment's Office  for  Improvements  in  the  Administration  of  Justice.  This  study 
examines  some  of  the  non-obvious  effects  of  diversity  cases — effects  that  would 
disappear  entirely  from  the  federal  judicial  system  if  the  cases  were  filed  in  a 
state  court.  As  Professor  Rowe  notes,  federal  judges  must  spend  considerable  time 
determining  the  actual  state  citizenship  of  the  parties,  attempting  to  identify 

■^Letter  to  Patricia  Wald,  Assistant  Attorney  General.  Office  of  Legislative  Affairs, 
from  Representative  Robert  W.  Kastenmeier.  Chairman,  Subcommittee  on  Courts,  Civil 
Liberties  and  the  Administration  of  Justice,  Jan.  15,  1979. 


134 

manipulation  or  collusion  designed  to  intoke  or  defeat  federal  diversity  juris- 
diction, determining  the  proper  alignments  of  parties,  sorting  out  the  jurisdic- 
tional problems  encountered  by  party  joinder  and  intervention,  and  dealing  with 
the  troublesome  separate-claim  removal  provision  (28  U.S.C.  §  1441(c)).  The 
studv  makes  a  convincing  case  for  the  abolition  of  the  general  diversity  jurisdic- 
tion.' It  is  scheduled  for  publication  in  the  March  1979  issue  of  the  Harvard  Law 
Review. 

The  creation  of  152  new  judgeships  under  the  Omnibus  Judgeship  Act  has 
led  some  persons  to  suggest  that  the  federal  courts  will  be  in  a  better  position 
to  handle  their  caseloads  and  that  this  removes  the  need  to  curtail  the  diversity 
jurisdiction.  But  that  view  is  illustory,  and  the  new  judgeships  do  not  diminish 
the  de.sirability  of  placing  the  diversity  cases  in  the  state  courts. 

In  1970,  the  last  time  additional  judges  were  authorized,  the  average  civil 
filing-  per  district  judgeship  (401  judgeships)  was  218  cases— a  number  that  was 
I  then  considered  to  be  manageable.  By  1978,  the  number  of  civil  tilings  per  judge- 
vship  had  increased  by  nearly  60%  to  348  filings  per  judgeship.  Projections  for 
1989  indicate  that,  even  with  117  new  district  judges,  the  number  of  civil  filings 
will  he  in  excess  of  280  cases  per  authorized  judgeship — nearly  30%  more  than 
was  the  case  in  1970. 

The  history  of  growth  in  federal  dockets,  together  with  contemporary  condi- 
tions in  American  society,  strongly  indicate  that  case  filings  in  the  federal  district 
courts  will  continue  to  increase,  as  they  have  for  each  of  the  past  15  years. 
Moreover,  the  Speedy  Trial  Act  of  1974  requires  judges  in  many  districts  to 
devote  increased  time  to  criminal  cases,  thereby  causing  backlogs  and  delays  in 
civil  cases.  Unless  other  steps  are  taken  promptly,  it  is  likely  that  even  with  the 
new  judges,  the  federal  dockets  will  again,  within  a  few  years,  be  back  in  the 
unmanageable  conditions  of  recent  years.  Congress  would  again  face  pressures  to 
-create  still  more  judgeships.  The  only  way  to  prevent  that  course  of  events  is  to 
adopt  measures  such  as  the  curtjiilment  of  the  diversity  jurisdiction  and  the 
enlargement  of  magistrate's  jurisdiction  to  enable  the  judiciary  to  handle  its 
;business  more  effectively. 

The  effect  on  federal  judicial  business  is  not,  however,  the  only  reason  to 

amend  the  diversitv  statute.s.  Diversity  suits  are  cases  which  involve  -state  law 

-only.  Under  Eric  R.R.  v.  Tompkins,  304  U.S.  64   (1938).  federal  judges  cannot 

^give  authoritative  interpretations  of  state  law.  Moreover,  in  a  federal  system 

such  as  ours,  state  law  cases  ought  to  be  tried  in  state  courts.^"  To  allow  the.se 

cases  to  remain  in  the  federal  courts  should  require  some  overriding  justification. 

The  elimination  of  these  cases  from  the  federal  courts  would  not  have  an 

appreciable  adverse  effect  on  the  state  courts.  A  recent  article  in  the  State  Court 

Journal  points  out  that  the  states  would  experience  an  average  of  1.03-percent 

increase  in  civil  filings  if  federal  diversity  jurisdiction  is  abolished.*  Some  states 

•would  be  affected  more  than  others,  and  a  few  might  have  to  increase  the  number 

of  trial  judges  in  some  localities.  For  the  vast  majority  of  the  states,  however, 

abolition  of  diversitv  will  have  little  or  no  effect  on  state  judicial  business. 

Further  evidence  that  the  elimination  of  the  federal  diversity  jurisdiction 
would  pos'^'  no  serious  problems  for  the  state  courts  can  be  found  in  the  position 
taken  by  the  Conference  of  Chief  .Justices.  This  Conference  is  composed  of  the 
■Chief  .Justices  of  all  the  fifty  states.  At  its  meeting  in  August  1977,  the  Con- 
jference  adopted  the  following  resolution  :  ,.  .  ^ 

Our  state  court  systems  are  able  and  willing  to  provide  needed  relief  to 
the  federal  court  system  in  such  areas  as : 
******* 

The  assumption  of  all   or  part  of  the  diversity  jurisdiction   presently 
exercised  by  the  federal  courts. 


^^s'onPxa'Tn^^e^of'thp- problems  encountered  by  the  existence  of  ^^^'^'-^^t^.^^'l^'^^'^^^^ 
can  be  found  in  Ann  Arlmr  Tni.«t  Compari,,  v.  North  American  Companij,  527  F.  2d  526 
%th  Cir  1075)  cert  denied  425  U.S.  993  (197fi).  There  the  district  court  was  called 
u5on  ?o  internret  rsniciSe  clause  in  a  life  insurance  policy.  The  question  was  ^"Yerned 
hv  state  aw  Fo^ir  nolicies  were  litipated  in  the  district  court  "n'^f>'-^<?i^e'-?itj  1""^^^':^^^' 
while  fire  other  policies  were  litigated  in  the  state  court  becnuse  diversity  was  lacking. 
Si^ce  the  issue  Involved  was  a  novel  one,  the  district  court  was  forced  to  make  an  edu- 
cato^^  y ue.s-  concorniniT  the  nroper  interpretation  of  state  law.  T'<_e  court  of  «">';i^l3 
felr  ohHjred  to  remand  the  case  with  instructions  that  the  case  be  '•^^f'^^d  on  the  district 
court  docket  until  nn  authoritative  decision  was  rendered  bv  the  State  Supreme  Court 
It  is  clear  that  the  difficulties  encountered  by  the  two  federal  courts  in  this  case  were  solely 
the'  product  of  diversity  iurlsdlction.  The  case  involve  state  law  only  and,  accordingly, 
should  have  been  lltljrated  in  a  state  court.  o*   i-  rr>ioi  r-^.^-fa  "  tjfnfa 

*Flanco  &  Blair  "The  Relative  Impact  of  Diversity  Cases  on  State  Trial  Courts,     State 
Court  .Journal  20  (Summer  1978). 
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This  and  the  above  statistics  provide  an  effective  answer  to  any  argument  that 
withdrawal  of  federal  diversity  jurisdiction  will  create  unmanageable  difficulties; 
for  the  state  courts. 

When  the  House  Judiciary  Subcommittee  on  Courts,  Civil  Liberties  and  the- 
Administration  of  Justice  conducted  hearings  on  this  subject  during  the  last 
Congress,  it  heard  testimouy  or  received  statements  from  some  two  dozen 
witnesses  representing  the  bench,  the  bar,  academia.  the  Department  of  Justice, 
and  several  pul)lic  interest  groups.  All  exx-ept  two  supported  either  complete 
abolition  or  substantial  curtailment  of  diversity  jurisdiction. 

The  arguments  in  opposition  can  be  summarized  as  follows:  (1)  a  choice  of 
forum  is  an  important  right  which  should  be  pre.served ;  (2)  the  federal  courts 
administer  a  higher  quality  of  justice  than  the  state  courts;  (3)  diversity  juris- 
diction provides  a  worthwhile  means  of  exciianging  ideas  and  procedures  between 
state  and  federal  courts,  while  (4)  abolition  would  create  a  specialized  bar;  and 
(5)  out-of-state  litigants  will  be  the  victim  of  bias  and  prejudice  at  the  hands  of 
state  courts. 

The  arguments  are  neither  new  nor  do  they  withstand  close  scrutiny.  Both 
Judge  Henry  Friendly  and  Professor  Charles  A.  Wright  in  their  testimony  before- 
this  Subcommittee  considered  some  or  all  of  these  argttments  and  demonstrated 
how  lacking  in  substance  they  are.  With  respect  to  the  interplay  between  the 
two  systems,  Judge  Friendly  noted,  and  I  agree,  that  the  growth  of  federal 
litigation  insures  that  lawyers  of  every  sort  will  increasingly  tind  themselves  in 
federal  court  without  the  aid  of  diversity  juris-^Iiction.  Indeed,  abolition  or 
curtailment  of  diversity  jurisdiction  will  undoubtedly  cause  those  attorneys  whO' 
have  previously  conttned  their  practice  to  federal  court  to  appear  more  fre- 
quently in  state  court  or  else  lose  their  clients. 

Equally  without  merit  is  the  notion  that  a  litigant  has  some  fundamental  right 
to  a  choice  of  forum.  Even  itnder  current  law,  there  is  no  choice  except  by 
accident  of  geography.  Fui'ther.  as  Judge  Friendly  has  noted,  the  "federal  courts 
were  intended  from  tlie  outset  to  be  courts  of  severely  limited  jurisdiction  ; 
lawyers  and  clients  are  not  entitled  to  go  there  unless  there  is  some  good  reasoii 
why  a  federal  court  should  hear  the  case.'' 

The  only  other  reasons  to  retain  diversity  jurisdiction  are  the  feeling  that 
somehow  the  quality  of  justice  in  the  federal  courts  is  superior  to  that  avail- 
able in  state  courts  and  the  alleged  bias  against  out-of-state  litigants.  Argu- 
ments over  whether  the  federal  courts  are  better  than  the  state  courts,  or  vice 
versa,  are  unrewarding  and  inconclusive.  The  real  question  is  whether  the  state 
courts  administer  an  inferior  or  inadequate  brand  of  justice  in  cases  resting 
on  state  law  where  there  are  parties  from  different  states.  The  answer  is  that 
the  state  courts  decide  a  large  number  of  cases  of  that  sort  as  a  matter  of  routine.. 
and  they  have  done  so  for  many  years  in  a  sound  and  fair  manner.  Many  of 
these  cases  involve  less  than  $10,000.  and  con.sequently  they  cannot  gain  access; 
to  the  federal  courts.  However,  many  other  cases  involving  more  than  $10,000'.. 
with  citizens  of  different  states  as  opposing  parties,  are  filed  in  the  state  courts- 
and  are  not  removed  to  the  federal  courts. 

The  quality  of  the  state  courts  and  of  state  judicial  personnel  has  improved! 
marlcedly  in  the  last  twenty  years.  This  has  resulted  from  a  number  of  develop- 
ments, including  the  following ; 

The  rapid  growth  of  judicial  education.  The  concept  of  continuing  profes^ 
sional  education  for  judges  was  almost  non-existent  until  the  last  two  decades. 
Since  that  time,  the  National  Judicial  College  has  been  created.  It  offers  numer- 
ous short  courses  of  one  or  two  weeks  as  well  as  month-long  courses,  principally 
for  state  trial  judges.  Through  these  courses,  the  College  presents  educational 
■  programs  to  approximately  2,500  state  judges  annually.  Furthermore,  some' 
8,798  state  trial  judges  of  general  jurisdiction  have  com.pleted  the  full  month-long 
resident  course  at  the  College.  In  addition  to  the  College,  there  are  numerous  other.' 
educational  programs  for  state  judges,  including  numerous  short  cotirses,  cover- 
ing subject  matter  that  is  both  generalized  and  specialized,  offered  by  the  Ameri- 
can Academy  of  Judicial  Education.  A  number  of  states  have  their  own  judicial 
colleges  or  offer  special  short  cour.ses  for  their  judges.  As  a  result,  most  state 
judges  participate  in  periodic  educational  programs. 

Improved  quality  of  state  jtidges.  The  first  state  adopted  a  merit  selection! 
process  for  judges  through  judicial  nominating  commissions  in  19-40.  Today, 
nominating  commissions  with  statewide  merit  selection  procedures  for  some 
or  all  state  judges  exist  in  about  26  states.  To  these  improved  selection  proce- 
dures, one  must  add  the  fact  that  the  overall  quality  of  legal  education  in  the- 
United  States  has  improved  substantially  in  the  last  twenty  years.  Thus,.  lhcr.eas- 
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ingly,  persons  appointed  to  the  state  courts  possess  sound  formal  educational 
backgrounds  and  solid  career  experience. 

Improved  procedures  in  state  courts.  At  least  30  states  today  have  rules 
of  procedure  that  are  substantially  identical  to  the  Federal  Rules  of  Civil  Pro- 
cedure. Furthermore,  over  the  last  two  decades,  bar  associations,  law  schools, 
and  other  groups  have  given  increased  attention  to  reforms  in  state  court 
procedures. 

ImproA^ed  court  management.  The  movement  toward  effective  court  admin- 
istration and  court  management  has  blossomed  within  the  last  two  decades. 
In  the  period  shortly  after  the  close  of  the  Second  World  War,  very  few  states 
had  effective  statewide  systems  of  court  administration.  Yet  today,  most  states 
have  offices  of  m.anagement  or  administration,  .staffed  by  trained  professionals. 
In  addition,  there  is  now  an  Institute  for  Court  Management,  established  in  1970, 
which  continTially  trains  professionals  to  enter  court  administrative  offices. 

The  National  Center  for  State  Courts.  This  national  center  was  created  in 
1971  to  provide  a  wide  variety  of  services  to  the  courts  of  the  .50  state  systems. 
It  is  an  informational  clearing  house  for  developments  and  improvements  in 
all  court  systems.  In  addition,  it  provides  technical  assistance  to  the  courts  of 
the  states,  and  conducts  research  in  state  court  problems.  A  permanent  head- 
quarters building  for  tlie  Center  was  dedicated  in  Williamsburg  in  March  1978, 
and  it  is  likely  that  this  organization  will  provide  increasing  benefits  to  the 
state  courts  and  an  inerpasing  array  of  services  to  the  state  courts.  This  in  turn 
will  enhance  the  quality  of  the  state  courts  at  all  levels. 

Federal  funding  and  miscellaneous  other  assistance.  Ten  years  ago.  no  fed- 
eral funds  flowed  to  the  courts  of  the  states.  Since  that  time,  at  least  $229  mil- 
lion of  federal  funds  have  gone  directly  to  these  courts  or  have  flowed  indirectly 
to  the  state  courts.  Most  of  this  funding  has  come  through  tl^.e  Law  Enforce- 
ment Assistance  Administration.  These  funds  have  provided  assistance  to  the 
state  courts  in  developing  new  procedures,  in  restructuring  and  reorganizing 
themselves,  in  training  personnel,  in  improving  court  technology,  in  conducting 
research  to  improve  state  court  processes,  and  in  a  variety  of  other  ways. 

The  Department  of  .Tustice  supports  federal  funding  for  the  benefit  of  the 
state  courts  at  least  at  the  present  levels.  Collectively,  these  developments 
mean  that  the  judicial  systems  of  the  states  today  are  far  different  from  those 
that  exifted  as  recently  as  twenty  years  ago.  Impressions  of  the  state  courts, 
and  historical  assumptions  about  the  state  coi:rts  that  made  comparisons  to 
the  federal  courts,  are  increasingly  inaccurate.  Today  state  courts  are  better 
financed,  better  organized,  and  better  administered  than  they  have  been  at  any 
time  in  the  past.  Moreover,  their  personnel,  both  .indicial  and  administrative, 
are  of  far  higher  quality  than  ever  before.  All  indications  are  that  movement 
in  this  dii-ection  is  almost  certain  to  continue  and  that  we  may  count  on  an 
ever-higher  quality  of  .instice  through  the  courts  of  the  states.  There  need  be 
no  fear  that  litigants  of  diverse  citizenship  in  civil  cases  will,  on  the  whole, 
get  any  reduced  quality  of  .iustice.  by  reason  of  their  diverse  citizenship  than 
they  would  get  in  the  federal  district  courts. 

As  to  the  bias  argument,  Professor  Wright  noted  in  his  testimonv,  it  is 
"doubtful  in  the  extreme  that  prejudice  against  a  person  because  he  is  from 
another  state  is  any  longer  a  significant  factor."  In  fact,  differences  between 
state  and  federal  courts  sitting  in  the  same  state  are  less  today  than  they  were 
some  years  ago.  .Juries  today  in  the  ferleral  district  r-ourts  and  in  state  trial 
courts  of  general  jurisdiction  are  drawn  larirely  from  the  same  population  pools 
and  include  the  same  types  of  persons.  Further,  in  any  given  state,  the  state  and 
federal  trial  judges  have  typically  been  the  product  of  tlie  same  state  law 
system.  As  .Judge  Elmo  Hunter  remarked  last  year  at  the  wmiamsburg  seminar: 
"It  is  strange  to  me  as  one  who  has  been  a  state  court  judge  for  13i/^  years  and 
one  who  has  sat  on  all  the  courts  of  record  of  his  state  .  .  .  that  I  have  been  sus- 
ceptible of  such  proindice  then  but  have  been  purged  of  it  for  the  twelve  years 
I  have  been  a  federal  judge." 

Thus,  in  juries,  procedures,  and  judges  the  federal  and  state  courts  sitting 
in  the  same  geographical  territory  do  not,  in  general,  differ  as  much  as  perhaps 
they  once  did,  and  a  fe^leral  district  court  is  unlikely  to  afford  substantially  dif- 
ferent treatment  for  litigants  in  state  law  cases. 

The  kinds  of  prejudice  which  may  exist  do  not  derive  ordinarily  from  the 
fact  that  a  party  has  a  state  citizenship  different  from  that  of  the  opposing  party. 
In  over  7,5%  of  the  diversity  cases,  one  or  both  of  the  opposing  parties  is  a  cor- 
poration. Prejudice,  if  it  exists  at  all,  is  likely  to  be  directed  to  the  corporate 
party  simply  because  of  its  nature  irrespective  of  whether  It  is  a  home  state  or 
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out-of-state  litigant.  In  suits  between  individuals,  the  bulls  of  the  cases  are 
personal  injury  actions  where  the  jury  l<nows  the  real  defendant  is  almost  certain 
to  be  an  insurer  ;  any  prejudice  will  stem  from  that  factor  and  will  exist  in  equal 
measure  in  federal  court."* 

We  endorse  the  retention  of  the  interpleader  jurisdiction  under  28  U.S.C. 
§  133.J.  That  use  of  the  diversity  jurisdiction  continues  to  have  substantial  prac- 
tical benefits  by  permitting  disputes  with  widely  scattered  claimants  to  be  liti- 
gated in  one  forum.  This  avoids  a  multiplicity  of  actions  with  possible  conflict- 
ing results. 

H.R.  2202  also  eliminates  the  jurisdictional  amount  from  28  U.S.C.  §  1331, 
thereby  removing  that  monetary  requirement  from  all  federal  question  cases 
with  the  exception  of  those  brought  pursuant  to  the  Consumer  Product  Safety 
Act.  "We  also  support  that  change.  We  estimate  that  this  amendment  would 
cause  only  a  very  slight  increase  iji  the  number  of  cases  filed  in  the  federal 
courts  because  most  federal  question  cases  already  come  into  tlie  federal  courts 
under  jurisdictional  statutes  that  do  not  require  any  monetary  amount. 

The  lilielihood  that  any  increase  in  federal  caseloads,  resulting  from  the  elim- 
ination of  the  jurisdictional  amount,  will  be  slight  is  reinforced  by  an  examina- 
tion of  the  effects  of  previous  jurisdictional  amount  changes.  In  1958  the  juris- 
dictional amount  was  increased  from  $3,000  to  $10,000  for  both  diversity  and 
federal  question  cases.  With  respect  to  diversity  cases,  the  change  had  the  ap- 
parent eii'ect  of  decreasing  filings  the  following  year  by  over  30%.  On  the  other 
hand,  the  federal  question  filings  decreased  by  less  than  one  percent.  We  con- 
clude from  this  that  the  number  of  federal  question  cases  affected  by  the  juris- 
dictional amount  in  28  U.S.C.  §  1331  is  no  more  than  a  handful.  With  respect  to 
those  few  cases,  we  believe  that  there  should  be  no  price  on  entrance  to  the 
federal  courts  for  a  case  that  arises  under  the  Constitution,  laws,  or  treaties  of 
the  United  States, 

MAGISTKATES    JURISDICTION 

Turning  now  to  the  jurisdiction  of  federal  magistrates,  by  way  of  introduction 
let  me  say  that  numerous  Anglo-American  courts  have  developed  a  means  of 
supplementing  judicial  manpower  at  tlie  trial  level.  In  the  United  States  a  com- 
missioner system  in  the  federal  judiciary  existed  almost  from  the  foundation 
of  our  country,  with  only  minor  changes  until  the  system  was  upgraded  by  the 
Federal  Magistrates  Act  of  1968  (28  U.S.C.  §§631-639,  as  amended  (1976)). 
After  the  magistrate  system  had  become  fully  operational  in  the  federal  district 
courts  in  1971,  it  became  clear  that  the  vague  jurisdictional  language  of  the 
1988  Act  was  producing  differing  interpretations  of  tlie  possible  scope  of  a  mag- 
istrate's responsibility.  It  is  the  purpose  of  the  proposed  Magistrate  Act  of 
1979  to  clarify  more  precisely  and  to  enlarge  somewhat  the  jurisdiction  of  fed- 
eral magistrates  and  to  improve  access  to  the  federal  courts  for  the  American 
public. 

The  proposed  Magistrate  Act  of  1979,  H.R.  1046,  is  the  product  of  close  coop- 
eration on  similar  legislation  during  the  Ninety-fifth  Congress  between  this  Sub- 
committee and  its  staff  and  my  Otfice.  In  developing  the  bill  that  was  intro- 
duced in  the  last  Congress,  we  also  worked  with  the  Senate  Subcommittee  on 
Improvements  in  Judicial  Machinery,  the  Magistrate  Division  of  the  Administra- 
tive OfBce  of  the  U.S.  Courts,  and  many  private  groups. 

Indeed,  tlie  Department  of  Justice  has  made  every  effort  to  consult  witli  parties 
who  have  an  interest  and  expertise  in  this  area.  The  bill  last  Congress  was 
developed  after  consultation  with  many  groups,  and  the  concepts  were  approved 
by  the  American  College  of  Trial  Lawyers  and  the  House  of  Delegates  of  the 
American  Bar  Association.  In  addition,  this  Subcommittee  and  its  Senate  coun- 
terpart developed  an  extensive  hearing  record.  The  bill  passed  both  Houses  in 
the  last  Congress  but  did  not  emerge  from  the  Conference  Committee. 

The  magistrate  system  is  a  sophisticated,  flexible  judicial  resource  that  is  de- 
signed to  cope  with  the  varied  and  everchanging  conditions  of  our  district  courts. 
Because  magistrates  have  limited  tenure  and  function  as  part  of  the  district  court 
rather  than  as  a  separate  tribunal,  the  system  provides  supplementary  judicial 
manpower  that  can  be  increased  or  taken  away  as  docket  needs  fluctuate  from 
district  to  district  and  year  to  year.  No  district  court  is  compelled  to  use  magis- 
trates. The  proposed  bill  continues  the  voluntary  nature  of  the  system,  for 
magistrates  would  be  used  only  as  the  bench  and  bar  desire,  only  in  cases  where 
they  are  considered  by  all  actors  to  be  competent. 


5  Friendly,  "Federal  Jurisdiction  :  A  General  View"  148  (1972). 
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The  bill  enlarges  and  defines  more  precisely  the  civil  and  criminal  jurisdiction 
of  federal  magistrates.  It  gives  magistrates,  for  the  first  time,  explicit  statutory 
authority  to  enter  dispositive  judgments  in  civil  cases,  subject  to  consent  by 
all  parties  to  the  exercise  of  sucii  power  by  the  magistrate.  This  measure  will 
speed  the  delivery  of  justice  and  improve  the  courts"  ability  to  respond  promptly 
in  resolving  dispues,  thereby  reducing  delay  and  expense.  The  lull  does  not 
affect  the  existing  power  of  magistrates  in  the  civil  pi-etrial  area.  The  proposed 
Magistrate  Act  of  1970  also  expands  the  criminal  trial  jurisdiction  of  magis- 
trates to  include  any  misdemeanor  prosecuted  in  Federal  district  court,  that 
is,  any  offense  for  which  the  maximum  term  of  imprisonment  that  may  be  im- 
posed does  not  exceed  one  year,  regardless  of  the  amount  of  fine  that  may  be 
imposed.  Presently  magistrates  may  hear  with  the  consent  of  the  defendant 
minor  offenses  which  involve  sentences  that  do  not  exceed  1  year  or  maximum 
fines  of  not  over  $1,000.  The  bill  also  establishes  more  demanding  appointment 
standards  for  magistrates  in  an  effort  to  assure  a  high  quality  of  judicial 
personnel. 

Attached  to  this  testimony  is  a  section-by-section  analysis  of  technical  dif- 
ferences between  H.R.  1046  and  S.  237,  the  versions  of  the  bill  that  have  been 
introduced  this  session  in  the  Senate.  Furthermore,  technical  aspects  of  the 
bills  passed  in  the  last  Congress  discussed  in  reports  by  both  the  Senate  and 
House  Judiciary  Committees.  H.R.  Rep.  No.  90-1364,  95th  Cong.,  2d  Sess.  (1978)  ; 
S.  Rep.  No.  318,  95th  Cong.,  1st  Sess.  (1977).  Also  at  your  disposal  are  constitu- 
tional and  budget  analyses,  as  well  as  briefing  material,  prepared  by  my  OfiBce. 

In  view  of  this  lars:e  amount  of  information  already  available  to  the  Sub- 
committee, I  will  confine  my  testimony  here  to  a  few  key  aspects  of  the  legisla- 
tion. These  concern  the  qualifications  of  magistrates,  consensual  civil  jurisdiction, 
procedures  for  appeal  in  civil  cases,  and  the  constitutionality  of  the  bill. 

Qualifications  of  magistrates 

Magistrates  are  judicial  oflScers  of  the  district  courts;  as  such,  they  must  be 
persons  of  uniformly  high  capacity  and  comi:)etence.  When  most  of  the  magistrates 
now  in  office  were  appointed  around  1971,  their  responsibilities  were  unclear.  As 
a  result,  appointment  standards  fluctuated  widely,  and  there  is  at  present  an 
unevenness  in  the  ability  of  magistrates  to  perform  their  taslfs.  Because  magis- 
trates serve  for  a  term  of  8  years,  most  of  them  are  eligible  for  reappointment  this 
year.  The  quality  of  magistrates  is  therefore  of  imminent  concern. 

H.R.  1046  and  S.  237  address  the  matter  of  qualifications  of  magistrates  some- 
what differently.  Both  bills  require  public  notice  of  all  vacancies  in  magistrate 
po.sitions.  The  House  bill  establishes  an  elaborate  and  careful  merit  selection 
procedure  that  applies  to  both  full  and  part-time  magistrates.  It  mandates  a 
Ma.gistrate  Selection  Panel,  to  be  established  in  each  district  by  the  district  court 
and  composed  of  residents  of  the  district  for  which  the  appointment  is  to  be  made. 
In  contrast,  the  Senate  bill  provides  for  the  selection  of  magistrates  pursuant 
to  standards  and  procedures  promulgated  by  the  Judicial  Conference.  It  also  calls 
for  the  establishment  of  merit  selection  panels,  composed  of  residents  of  the  in- 
dividual judicial  district.  The.se  panels  would  be  used,  however,  only  in  the  case 
of  appointments  to  full-time  magistrate  positions. 

We  believe  that  either  of  these  bills  would  make  a  marked  improvement  in  the 
quality  of  magistrates ;  they  both  move  in  the  right  direction  toward  assuring  a 
higher  level  of  nationwide  competence  in  magistrates  and  uniformity  in  the  stand- 
ards and  procedures  for  their  selection.  The  House  version  provides  the  sense  of 
Congress  on  such  important  issues  as  the  method  by  which  the  merit  selection 
panel  is  appointed  and  the  extent  to  which  the  district  court  is  bound  by  the 
recommendations  of  the  panel,  and  there  is  much  to  say  for  that  approach.  On 
the  other  hand,  the  Senate  version  would  provide  a  frnmework  within  which 
similar  standards  and  procdures  could  be  established.  Placing  this  authority  in 
the  Judicial  Conference  has  the  advantage  of  allowing  a  flexibility  in  reshaping 
standards  and  procedures  as  experience  is  gained.  In  the  last  Congress,  I  testified 
in  support  of  provisions  like  those  in  the  Senate  bill.  The  Department  of  Justice 
continues  to  believe  that  this  is  the  sounder  approach.  The  use  of  selection  panels 
for  federal  judges  is  still  in  the  experimental  stage,  and  much  yet  remains  to  be 
learned  about  them.  Rather  than  freezing  into  statute  one  specific  plan,  it  seems 
preferable  to  leave  this  matter  in  a  more  flexible  posture. 

Although  it  is  important  that  magistrates  have  adequate  support  services,  the 
Department  is  opposed  to  the  mandatory  language  in  H.R.  1040  specifically  pro- 
viding court  reporlers  for  magistrates.  We  prefer  the  Senate  bill,  which  "relies 
on  existing  law.   There  is  adequate  statutory  authorization  under  28  U  S  C. 
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§  753(g)   to  allow  the  supplementation  of  existing  court  reporter  services  if  it 
is  necessary  on  a  ease-by-case  basis. 
Consensual  civil  jurisdiction 

Another  kev  feature  of  the  proposed  Act  is  that  it  authorizes  magistrates  to 
make  dispositive  judgments  in  civil  cases,  but  only  if  the  parties  have  knowingly 
and  voluntarily  consented  to  have  the  action  referred  to  a  magistrate.  The  bill 
permits  parties  to  direct  to  magistrates  those  cases  which  do  not  require  the  spe- 
cial attributes  of  Article  III  judges,  but  which  do  require  an  impartial  generalist 
to  resolve  issues  of  importance  to  tlie  parties.  Thus,  it  allows  parties  to  utilize 
magistrates  and  judges  in  a  way  that  takes  maximum  advantage  of  the  particular 
attributes  of  each  position. 

We  anticipate  that  if  the  magistrate  system  in  the  United  States  is  modified 
along  the  lines  provided  in  H.R.  104G,  it  would  operate  in  a  way  that  is  similar 
to  the  English  masters  system.  During  hearings  in  the  last  Congress,  Professor 
Linda  Silberman,  one  of  the  leading  scholars  on  magistrate  jurisdiction,  pointed 
out  that  "[ejxperience  in  England  shows  that  litigants  often  consent  to  trial 
before  [the  English  counterpart  of  the  federal  magistrate]  because  they  are  likely 
to  get  an  earlier,  surer  and  less  formal  trial  with  a  significant  saving  of  expense." 
Magistrate  Act  of  1977 :  Hearings  on  S.  1612  and  S.  1613  Before  the  Subcomon.  on 
Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  on  the  Judiciary  181, 
95th  Cong.,  1st  Sess.  (1977).  The  proposed  Magistrate  Act  of  1979  would  provide 
a  similarly  efficient  and  effective  alternative  to  a  full  triial  before  a  district  court 
judge. 

Thus  ,the  expanded  use  of  well-qualified  magistrates  will  provide  the  district 
courts  with  a  useful  device  to  alleviate  overcrowded  dockets.  Some  people  have 
expressed  the  concern,  however,  that  this  proposal  would  pennit  busy  district 
court  judges  to  shunt  powerless  litigants  to  magistrates.  H.R.  1046  is  carefully 
designed  to  insure  that  this  will  not  occur.  The  bill  makes  clear  that  no  coercion 
wiU  be  tolerated.  Indeed,  H.R.  1046  explicitly  precludes  the  district  court  from 
making  any  "attempt  to  persuade  or  induce  any  party  to  consent  to  reference  of 
any  civil  matter  to  a  magistrate."  We  view  this  language  as  a  crucial  safeguard 
against  what  has  been  characterized  as  the  possible  "velvet  blackjack"  problem. 
This  is  the  apprehension  that  district  judges  might  attempt  to  force  some  parties 
into  magistrate  court  by  intimations  of  lengthy  delays  manufactured  in  district 
court  if  they  persist  in  requesting  an  Article  III  judge. 

Thus,  H.R.  1046  is  carefully  crafted  to  mandate  full,  uncoerced  consent  by  the 
parties  to  magistrate  jurisdiction.  The  use  of  magistrates  will  allow  district 
judges  to  make  more  efficient  use  of  their  time  and  to  devote  themselves  more 
fully  to  the  more  important  and  complex  judicial  business.  As  a  result,  it  is  the 
opinion  of  the  Department  of  Justice  that  provision  of  upgraded  magistrate  serv- 
ices for  civil  cases  involving  small  claims  and  no  major  constitutional  or  statutory 
issues  will  make  it  easier  for  those  cases  that  do  involve  statutory  and  constitu- 
tional problems  to  gain  access  to  Article  III  judges. 

Procedures  for  appeal  in  civil  cases 

Another  key  feature  of  the  bill  concerns  procedures  for  appeal  in  civil  cases. 
As  the  Department  testified  in  the  last  Congress,  we  support  an  approach  in 
which  the  magistrate's  final  judgment  would  be  appealable  on  the  record  initially 
to  the  district  court.  Thereafter,  an  appeal  from  the  district  court  decision 
would  be  to  the  court  of  appeals  on  a  petition  for  leave  to  appeal  which  the  court 
of  appeals  would  pass  upon  discretionarily.  This  petition  could  argue  any  preju- 
dicial errors  below.  Once  the  court  of  appeals  had  decided  the  case,  its  decision 
could  be  reviewed  on  certiorari  by  the  Supreme  Court,  as  can  other  courts  of 
appeals'  decisions.  If  the  court  of  appeals  did  not  grant  leave  to  appeal,  there 
would  be  no  further  review. 

We  base  our  preference  for  this  appellate  structure  on  two  premises:  (1) 
litigants  in  the  federal  system  should  be  entitled  only  to  one  appeal  by  right ;  and 
(2)  parties  who  desire  expedited  magistrate  trials  would  likely  prefer  rapid, 
less  expensive,  initial  appeals  to  the  district  court.  As  Attorney  General  Bell 
pointed  out  during  hearings  before  the  Senate  last  Congress  r 

[Tjhere  is  considerable  merit  in  structuring  the  appellate  procedure  in 
this  way.  Some  would  prefer  to  have  the  initial  appeal  be  by  right  to  the 
court  of  appeals.  This,  I  believe,  would  substantially  lessen  the  effectiveness 
of  the  legislation.  *  *  *  [The]  cases  [that  go  before  magistrates]  may  in- 
volve larger  fact-predominate  questions  with  no  difficult  issues  of  law  or 
involve  small  amounts  in  controversy. 
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To  require  litigants  to  embarl^  on  an  extensive  journey  to  a  circuit  forum 
for  an  initial  appeal  and  to  wait  for  a  tliree-judge  sitting  is  not  consistent 
with  tlie  bill's  design. 

Once  again,  the  small  case  is  made  a  big,  drawn-out  case,  requiring  three 
judges  and  a  wait  of  up  to  2  years  or  more  depending  on  the  circuit.  Flexi- 
bility would  be  lost  because  the  courts  of  api^eals  are  *  *  *  more  centralized 
and  less  in  touch  with  local  conditions.  Magistrate  Act  of  1977,  supra,  at  1C2. 

Almost  all  modern  thinking  about  judicial  structures  holds  that  one  appeal  of 
right  is  all  that  sliould  be  provided.  Moreover,  most  modern  thinking  holds  that 
we  should  not  have  two  trials  de  novo.  An  initial  appeal  to  the  district  courts  is 
consistent  with  this  philosophy.  Furthermore,  initial  appeal  to  the  district  courts 
is  in  line  with  the  general  spirit  which  pervades  the  move  to  enlarge  magistrate 
jurisidction ;  that  is  to  say,  to  accord  an  appellate  procedure  for  cases  that  have 
gone  to  a  magistrate  which  is  somewhat  simpler,  somewhat  more  expeditious, 
somewhat  less  expensive  than  existing  procedures. 

Leo  Levin,  former  Executive  Director  of  the  Commission  on  Revision  of  the 
Federal  Court  Appellate  System  and  now  Director  of  the  Federal  Judicial  Cen- 
ter, supported  the  Department's  position  in  testimony  before  the  Senate.  He 
noted  that  the  realities  of  circuit  appeals  today  are  inconsistent  with  these 
goals  of  simpler,  quicker,  and  less  expensive  adjudications.  In  circuits  not 
practicing  much  screening  of  their  cases,  he  pointed  out,  there  can  be  delays  of 
years — not  a  very  -marvelous"'  prospect,  as  he  put  it,  for  those  consigned  to 
appeal  magistrate  decisions  directly  to  the  circuits.  Furthermore,  because  of 
summary  procedures,  in  some  circuits  there  are  hundreds  of  cases  where  "there 
is  no  oral  argument,  no  eyeball-to-eyeball  conference"  and  where  the  courts 
Issue  no  "written  opinions  *  *  *  of  consequence."  Magistrate  Act  of  1977,  supra, 
at  104. 

Here  again  consent  is  a  l^ey  feature  of  the  program.  No  party  is  required  to 
go  to  the  magistrate  in  a  civil  case.  When  he  does  go.  he  would,  under  these 
provisions,  know  what  tlie  appellate  avenue  would  be  thereafter,  and  he  could 
take  into  account  initially  in  consenting  to  magistrate  jurisdiction. 

Both  H.R.  1046  and  S.  237  allow  the  parties  to  consent  to  an  initial  appeal  by 
right  to  the  court  of  appeals ;  failing  such  consent,  review  would  he  in  the 
district  court.  Although  the  Department  prefers  all  initial  review  of  right  in  the 
district  courts  with  review  thereafter  available  in  tlie  courts  of  appeals,  there 
are  two  points  which  can  be  made  in  favor  of  the  approach  taken  in  these  two 
bills.  First,  it  can  be  said  that  those  who  prefer  the  speedier,  less  expensive 
magistrate  adjudication  will  also  prefer  the  speedier,  less  expensive  appellate 
review  in  the  district  court ;  therefore,  the  option  of  appealing  directly  to  the 
court  of  appeals  will  not  often  be  elected.  Second,  it  can  be  said  that  the  court 
of  appeals  is  of  such  importance  to  our  legal  process  that  parties  will  not  con- 
sent to  magistrate  adjudication  if  direct  review  to  those  courts  were  cut  off. 
Thus,  the  argument  is  that  there  is  value  in  providing  alternative  appellate 
routes,  with  the  expectation  that  most  appeals  would  go  to  the  district  courts. 

There  is  one  difference  between  the  House  and  Senate  bills  on  which  I  would 
like  to  comment.  H.R.  1046  pi-ovides  that,  in  the  case  where  initial  appeal  has 
been  taken  to  the  district  court,  any  subsequent  appeal  to  the  circuit  court  of 
appeals  is  l-y  "certiorari."  The  writ  can  be  sought  before  or  after  entry  of 
a  district  court  judgment.  S.  237  provides  that  such  review  in  the  courts  of 
appeals  is  by  a  petition  for  leave  to  appeal.  The  Department  favors  the  Senate 
language.  Under  it,  the  court  of  appeals  would  examine  the  merits  of  any  fact  or 
Ltw  question  presented  as  part  of  its  discretionary  review.  The  availability  of 
this  kind  of  discretionary  review,  unlil^e  the  Supreme  Court's  certiorari  juris- 
diction, would  not  require  a  showing  of  the  importance  of  the  questions  presented. 
The  petition  for  leave  to  appeal  is  not  a  new  concept  in  our  law.  Under  11  U.S.C. 
§  47,  .some  bankruptcy  litigants  must  petition  the  circuit  to  hear  their  appeal. 

Constitutionalit u  of  the  hill 

The  Department  of  Justice  believes  that  there  are  no  constitutional  infirmities 
in  H.R.  1046  or  S.  237.  The  Subcommittee  has  been  provided  with  an  anal.vsis  of 
the  constitutionality  of  the  hill.  Moreover,  testimony  in  the  last  Congress  and 
tlie  Report  of  the  House  Judiciary  Committee  provide  ample  support  for  the 
constitutionality  of  these  proposals.  The  constitutional  issue  may  be  stated  thus : 
may  a  binding  civil  judgment  be  entered  in  an  Article  III  controversy  by  a 
U.S.  magistrate.  sul)ject  to  appeal  to  Article  III  judges,  wliere  Congress  has 
authorized  the  exerci.se  of  such  jurisdiction  and  where  all  parties  to  the  con- 
troversy have  agreed  to  the  exercise  of  such  jurisdiction?  We  believe  that  the 
answer  is  clearly  affirmative. 
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On  both  history  and  authority  it  is  inaccurate  to  say  that  every  Article  III 
coutroversy  must  be  decided  at  every  stage  only  by  an  Article  III  judge.  There 
are  numerous  instances,  in  the  past  and  the  present,  where  non-Article  III 
forums  enter  binding  judgments  in  Article  III  cases.  These  include  the  terri- 
torial courts,  the  U.S.  Court  of  Military  Appeal,  the  Tax  Court  of  the  United 
States,  and  the  State  Courts.  The  question  here  is  not  whether  Congress  can 
exclude  an  Article  III  case  altogether  from  an  Article  III  judge  at  any  stage. 
The  bill  clearly  preserves  the  right  to  appeal  to  an  Article  III  forum. 

Some  persons  who  have  questioned  the  constitutionality  of  this  bill  have  relied 
upon  some  judicial  decisions  holding  that  jurisdiction  cannot  be  conferred  upon 
a  tribunal  by  consent  of  the  parties  where  Congress  and  the  Constitution  have 
not  authorized  jurisdiction.  But  those  decisions  are  not  in  point  here.  Under 
this  bill,  Congress  would  expressly  authorize  magistrates'  jurisdiction,  if  desig- 
nated by  the  district  court.  Thus,  the  parties  would  be  consenting  to  a  jurisdiction 
specitically  conferred  by  law. 

In  testifying  on  the  magistrates  bill  in  the  Senate  Subcommittee  during  the 
last  Congress,  Professor  Silberman  concluded  on  the  basis  of  her  extensive  re- 
search that  the  is  "clearly  constitutional."  She  went  on  to  say,  "[I]ndeed  .  .  . 
Congress  coud  make  broader  delegation  under  less  retrictive  procedures  vvithout 
Incurring  constitutional  ditficulties."  Magistrate  Act  of  1977,  supra,  at  185.  Close 
attention  was  given  to  this  issue  during  the  last  Congress,  and  the  House  Judici- 
ary Committee  reported  that  it  was  "confident  that  the  proposed  legislation 
pass[ed]  consitutional  muster."  H.  Rep.  No.  95-1364:,  95th  Cong.,  2d  Sess.  lU-11 
(197S). 

CONCLUSION 

Enactment  of  these  bills  eliminating  the  general  diversity  of  citizenship  juris- 
diction in  the  federal  courts  and  expanding  the  jurisdiction  of  federal  magis- 
trates will  be  a  significant  step  toward  equipping  the  federal  courts  to  deal  more 
effectively  with  their  caseloads.  Enactment  of  the  bills  will  also  improve  access  to 
an  appropriate  judicial  forum  for  civil  litigants,  both  state  and  federal.  Moreover, 
enactment  of  these  measures  now  will  go  far  toward  obviating  the  need  to  create 
additional  judgeships  in  the  next  few  years.  Accordingly,  the  Department  of 
Justice  urges  prompt  action  by  the  Congress  on  these  two  subjects. 

Appendix — Proposed  Magistrate  Act  of  1979 

Set  out  below  is  a  description  of  the  points  of  difference  between  H.R.  1046 
and  S.  237.  This  description  supplements  the  testimony  of  Assistant  Attorney 
General  Meador. 

I.    MAGISTBATE   CASE-DISPOSITI\^   CIVIL   JUKISDICTION 

A.  House  §  636 (c)  (1)  ;  Senate  ^636{c)(l) 

Unlike  the  Senate  bill,  the  House  bill  would  allow  exercise  of  case-dispositive 
magistrate  jurisdiction  only  by  full-time  magistrates. 

The  House  bill  specifies  that  the  magistrate  designation  can  only  be  made  by 
a  majority  of  all  the  judges  of  the  district  court.  Where  there  is  no  majority  con- 
currence, the  reference  can  be  made  by  the  chief  judge.  There  is  no  parallel 
Senate  language  describing  the  reference  procedure. 

Section  (J36(c)  (1)  in  both  the  Senate  and  House  bills  has  the  magistrate  enter- 
ing a  "judgment,"  which  is  appealable  to  the  district  court.  In  House  §  G36(c)  (5), 
which  is  pertinent  to  initial  appeal  by  right  to  the  court  of  appeals,  the  judgment 
entered  is  that  of  the  district  court.  In  S.  237  this  judgment  is  that  of  the 
magistrate. 

B.  House  §  636(G)  (2)  ;  Senate  §  636{c)  (5) 

The  House  bill  contains  provisions  requiring  blind  consent  to  magistrate  case- 
dispositive  jurisdiction.  It  also  contains  a  prohibition  against  any  inducement  by 
a  distnct  judge  to  coerce  parties  to  agree  to  reference.  The  Senate  bill  does  not 
have  the  blind  consent  language,  only  language  forbidding  indu-ement 

We  might  also  note  in  passing  that  the  House  and  Senate  i)ills  are  ambiguous 
as  to  whether  the  parties  are  to  be  informed  as  to  the  particular  magistrate  they 
will  receive. 

C.  House  ^  636(e)  (5);  Senate  %  636(c)  (4) 

These  provisions  are  relevant  to  the  taking  of  an  initial  appeal  to  the  circuit 
court,  as  opposed  to  the  district  court.  Both  biUs  allow  the  parties  to  agree  at  the 
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time  of  mao-istrate  reference  to  take  the  initial  appeal  to  the  appropriate  court  of 
appeals  Where  this  appeal  is  taken  to  the  district  court,  the  subsequent  appeal 
to  the  circuit  court  in  the  House  bill  is  by  writ  of  certiorari.  In  the  Senate  bill 
such  appeal  can  be  taken  if  the  court  of  appeals  accepts  a  petition  for  leave  to 
appeal  which  specifies  possible  errors  of  law  or  fact.  Unlike  the  House  certiorari 
approach,  this  formulation  does  not  give  the  circuit  court  the  discretion  to  refuse 
to  review  an  action  because  it  does  not  present  "important"  questions. 

D.  House  %G3Gic){6)  ;no  Senate  language 

The  House  bill  contains  language  to  the  effect  that  court  reporters  must  take 
down  the  proceedings  in  magistrate  case-dispositive  adjudications  "if  a  district 
judge  in  such  proceeding  would  have  provided  a  court  reporter  under  section  753,- 
unless  the  parties  with  the  approval  of  the  judge  or  magistrate  agree  specifically 
to  the  contrary.  Reporters  referred  to  in  the  preceding  sentence  may  be  trans- 
ferred for  temporary  service  in  any  district  court  of  the  judicial  circuits  for  re- 
porting proceedings  under  this  subsection,  or  for  other  reporting  duties  in  such 
district  court."  The  Senate  bill  contains  no  language  pertinent  to  court  reporters. 

E.  House  %631{J)){2);  Senate  ^631(l>){5) 

The  House  merit  selection  language  is  more  detailed  than  the  Senate  language. 

The  House  bill  requires  that  a  majority  of  the  panel  members  must  be  members 
of  the  bar.  It  does  not  specify  which  bar.  The  panel  members  must  be  "residents" 
of  the  district  in  S.  237. 

In  the  following  areas,  the  House  bill  mandates  particular  procedural  re- 
quirements that  are  not  mirrored  in  the  Senate  bill : 

(1)  The  House  bill  requires  that  a  cross-section  of  the  "legal  profession  and 
the  community"  be  represented  on  the  panel. 

(2)  House  language  permits  the  district  court  to  choose  a  magistrate  from  the 
list  provided  by  the  selection  panel.  The  language  does  not  specify  the  procedure 
the  district  court  is  to  use,  e.g.,  majority  vote. 

(3)  H.R.  1046  allows  rejection  of  the  first  list  provided.  This  language  requires 
a  majority  vote  by  the  district  judges  to  reject.  No  provision  is  made  for  rejection 
by  the  chief  judge  if  there  is  a  deadlock  on  this  issue.  So,  where  a  majority  can- 
not agree  to  reject  the  first  list,  that  list  must  be  used  for  the  selection. 

The  House  bill  provides  that  "Congress  (i »  takes  notice  of  the  fact  that  women 
and  minorities  are  under-represented  in  the  federal  judiciary  relative  to  the 
population  at  large;  and  (ii)  recommends  that  the  Panel,  in  recommending  per- 
sons to  the  district  court,  shall  give  due  consideration  to  qualified  women,  blacks, 
Hispanics,  and  other  minority  individuals."  The  term  "minorities"  is  not  defined. 

The  Senate  approach  would  not  insert  any  language  into  title  28,  and  provides 
only  the  sense  of  Congress.  It  would  not  aflirmatively  encourage  selection  of 
minorities  or  women,  providing  that  only  the  "best"  qualified  are  to  be  selected 
regardless  of  "race,  color,  sex,  religion,  or  national  origin." 

With  regard  to  the  means  by  which  a  district  court  may  indicate  to  the  Judicial 
Conference  that  the  merit  selection  procedure  is  too  onerous  in  its  application  to 
appointment  of  part-time  magistrates,  the  Hou.se  bill  provides  that  "[a]  district 
court  which  cannot  meet  the  procedural  requirements  of  this  paragraph,  for  good 
cause  shown,  may  appoint  a  part-time  magistrate  pursuant  to  its  own  publicized 
procedure,  after  having  filed  with  the  conference  the  reasons  for  not  being  able 
to  comply  with  the  requirements  of  this  paragraph." 

The  Senate  language  makes  its  general  language  on  selection  panels  applicable 
only  to  the  appointment  of  full-time  magistrates. 

F.  House  §  GS3((l)  ;  Senate  ^604{d)i3) 

The  House  bill  has  a  provision  requiring  reports  by  the  director  of  the  Admin- 
istrative Oflice  of  each  Congress  on  the  professional  qualifications  of  i^ersons 
appointed  under  the  merit  selection  procedures  :  the  types  of  matter.^  adjudicated 
under  §  636(c)    (civil  jurisdiction)  ;  find  the  number  and  type  of  appeals  taken. 

The  Senate  bill  has  a  more  limited  less-specific  provision  which  would  amend 
another  section  of  the  title  relevant  to  existing  Administrative  Ofl^ce  reporting 
duties  and  require  reports  annually.  The  Senate  would  require  reporting  as  to  the 
magistrates'  "profes.sional  backgrounds  and  qualifications,  and  any  appeals  that 
may  be  taken  from  the  decisions  of  nifigistrates." 

The  Administrative  Office  may  be  able  to  advise  the  Subcommittee  whether 
any  of  the  House  language,  in  light  of  present  reporting  requirements,  is 
redundant.  '=        i  j     ^ 
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n,    MAGISTRATE   CASE-DISPOSITIVE    CRIMINAL   JURISDICTION 

A.Hoiise%3401{a);Senate%S401{a) 

Unlike  H.R.  1046,  S.  237  creates  a  presumption  against  petty  offense  jury  trials 
before  a  magistrate  or  a  judge.  Such  trials  shall  occur  only  if  required  by  the 

H  R  1046 "also  requires  written  waiver  of  the  right  to  district  court  adjudica- 
tion for  both  petty  offenses  and  other  misdemeanors,  even  though  the  petty 
offender's  right  to  adjudication  by  a  district  judge  may  not  be  Constitutionally 
mandated,  see  H.  Rep.  No.  95-1364,  95th  Cong.,  2d  Sess.  20  n.  36  (19<S).  b.  2d7 
does  not  require  such  written  waiver.  It  only  directs  the  district  court  to  inform 
the  defendant  of  his  right.  Both  bills  do  not  require  written  waiver  of  any  jury 
trial  right  the  defendant  may  have. 

B.  House  §  3401(f)  ;  Senate  §  3401  (f) 

In  its  subsection  pertinent  to  the  Government's  ability  to  petition  for  the 
removal  of  any  misdemeanor  adjudication  to  the  district  court,  the  House  bill  has 
language  specifying  that  "nothing  in  this  subsection  shall  be  deemed  to  limit  the 
di'^cretion  of  the  court  to  have  any  misdemeanor  case  tried  by  a  district  judge 
rather  than  a  magistrate."  Apparently  this  language  was  intended  to  preserve 
the  court's  right  to  bring  a  case  to  the  district  court  on  that  court's  own  motion. 
The  Senate  language  more  specifically  accords  the  district  court  this  sua  sponte 
privilege. 

C.  Senate  §  3401  (g) ;  No  House  language 

The  House  bill  does  not  permit  magistrate  adjudications  under  the  Juvenile 
Delinquency  Act,  The  Senate  bill  would  allow  a  magistrate  to  adjudicate  any 
juvenile  conduct  if  it  would  give  rise  to  a  misdemeanor  violation  if  committed  by 
an  adult.  "Petty  offense"  juvenile  proceedings  before  a  magistrate  could  be 
initiated  without  28  U.S.C.  §  5032  certification  by  the  Attorney  General.  No  term 
or  commitment  imposed  by  a  magistrate  on  a  juvenile  could  exceed  six  mouths. 

Mr.  Meador.  Thank  you. 

As  this  subcommittee  well  knows,  these  two  subjects  have  been  exten- 
sively explored  and  debated.  In  view  of  all  of  that,  rather  than  go 
through  the  two  bills  in  detail,  initially  I  would  prefer  to  make  some 
more  general  observations  about  the  setting  and  the  nature  of  the 
problems  to  which  these  bills  are  addressed.  There  are  a  number  of 
brief  comments  to  be  made  about  them,  and  then  I  will  attempt  to 
answer  any  questions  the  subcommittee  may  have. 

These  two  bills  are  part  of  a  larger  constellation  of  proposals  that 
are  before  the  96th  Congress,  addressed  to  problems  of  the  Federal 
judiciary,  and  indeed,  more  broadly,  to  the  problems  of  the  justice 
system.  The  problems  we  have  today  are  legion,  and  I  think  it's  im- 
portant to  look  broadly  at  where  we  are,  where  we  have  been,  and  what 
lies  ahead,  in  order  to  understand  the  importance  of  these  two  bills. 

Without  getting  overly  tedious  on  history,  I'd  like  to  look  back  just 
a  moment  to  bring  us  up  to  date.  The  history  of  the  modern  judiciary, 
I  think,  begins  with  the  passage  of  the  Federal  Judiciary  Act  of  1789, 
which  created  the  current  courts  of  appeals.  We  had  through  that  act 
an  intermediate  tier  of  courts  whose  primary  function  was  to  provide 
a  review  of  right  for  all  Federal  trial  court  judgments.  That  proposal 
has  worked  very  well  until  modern  times.  It  has  provided  an  effective 
means  for  dealing  with  the  rising  flow  of  cases  over  the  decades.  The 
courts  are  in  some  difficulty  now,  and  are  part  of  the  current  set  of  pro- 
posals pending  before  this  Congress,  that  is  addressed  in  some  respects 
to  structural  difficulties  in  that  intermediate  appellate  level. 

The  next  major  development  was  in  1925,  with  the  passage  of  the 
so-called  judges'  bill.  The  significance  of  that  bill  lies  in  its  furthering 
the  efficiency  of  the  Supreme  Court  by  converting  the  Court's  jurisdic- 
tion to  a  large  extent,  to  a  discretionary  basis,  leaving  the  Court  free,  to 
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a  far  higher  degree  than  ever  before,  to  fix  its  own  docket  and  control 
what  cases  it  would  hear.  This  system  has  been  very  successful  through 
the  decades,  but  it  likewise  is  now  encountering  new  circumstances  and 
difficulties.  One  of  the  proposals  before  this  Congress  is  addressed  to 
those  problems. 

Then,  next,  we  come  into  the  1930's.  There  were  two  significant 
developments.  One  was  the  passage  by  the  Congress  of  the  Enr.blinr 
Act.  That  act  gave  the  Supreme  Court  broad  rulemaking  authority, 
under  which  it  has  established  the  Federal  Rules  of  Civil  Procedure, 
the  Rules  of  Criminal  Procedures,  and  so  forth.  This  rulemaking  au- 
thority has  served  us  basically  well.  But  it  likewise  now  encounter? 
some  difficulties,  and  there  are  studies  and  considerations  underway 
to  meet  some  of  those  problems. 

The  other  development  in  the  1930's  was  the  Supreme  Court  decision 
of  Erie  Railroad  against  Tompkins.  As  Judge  Jerome  Frank  said,  that 
decision,  in  effect,  made  "ventriloquist  dummies''  ou.t  of  Federal  iudires 
insofar  as  State  law  is  concerned.  That  case  is  a  major  one  in  the  his- 
tory of  diversity  jurisdiction. 

After  that,  in  the  years  following  the  Second  World  War,_the  Fed- 
eral judicial  system  functioned  fairly  well.  There  were  no  serious  diffi- 
culties until  the  1960's.  Then  our  current  set  of  problems  commenced. 
And  they've  grown  as  the  vears  have  passed. 

What  began  in  the  middle  1960's  was  what  had  been  called  the  litiga- 
tion explosion — a  rapid,  almost  unprecedented  rise  in  the  volume  of 
cases  flowing  into  the  courts,  States  as  well  as  Federal. 

Not  only  has  the  volume  swollen  each  j^ear,  but  also,  the  complexity 
of  cases  has  increased.  More  cases  today  are  multipartv,  more  involve 
two  or  more  claims.  The  issues  the}^  present  are  more  difficult.  Technol- 
ogy is  on  the  scene.  Social  conditions  have  grown  more  complicated. 

In  the  late  1960's,  there  were  two  developments  of  significance  in  the 
movement  to  solve  the  problems  of  the  judical  system.  One  was  the 
creation  by  Congress  of  the  Federal  Judicial  Center.  This  has  proven 
to  be  an  extremely  valuable  arm  of  thQ^  Federal  judiciary  for  purposes 
of  educating  its  personnel  and  for  conducting  research  into  its 
problems. 

Tlie  other  development  during  that  period  was  the  enactment  of 
the  Federal  Magistrates  Act.  That  act  made  available  to  the  Federal 
courts  a  svstem  of  magistrates,  people  who  could  act  as  subordiuate 
judicial  officers.  It  is  on  that  bill  that  we  seek  to  build  today  with  the 
bill  that  is  before  the  committee  now. 

We  come  into  the  19T0's.  The  problems  continued.  Some  additional 
judges  were  added  in  1970.  That  increase  in  judges  was  hardly  felt, 
though,  the  volume  of  cases  was  swelling  so  rapidly. 

Throughout  this  decade  there  have  been  discussions,  debates,  con- 
ferences, speeches,  writings,  all  addressed  to  the  problems  of  the  Fed- 
eral courts.  We  had  the  Freund  Study  Group  which  addressed  the 
problems  at  the  Supreme  Court  level.  Then  came  the  Hruska  Com- 
mission, authorized  by  the  Congress  to  examine  the  whole  appellate 
structure  of  the  Federal  courts.  It  held  extensive  hearings  and  sub- 
mitted recommendations.  There  liave  been  such  things  as  the  Pound 
Conference  and  miscellaneous  other  meetings.  Thus,  there  has  been  a 
great  deal  of  discussion  and  concern  and  debate.  But  I  think  it's  fair  to 
say  that  through  the  1970's,  there  has  been  relatively  little  action. 
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The  only  significant  step,  and  it  was  indeed  significant,  was  the  pas- 
sage last  year  of  the  Omnibus  Judgeship  Act  which  provided  badly 
needed  additional  judgeships  for  the  Federal  system.  There  has  been 
growing  recognition  of  the  problems,  though.  The  feeling  that  some- 
thing needs  to  be  done  beyond  adding  judges  has  been  reflected,  I 
think,  throughout  the  95th  Congress  and  on  down  to  date. 

Two  things  in  the  first  session  of  the  05th  Congress  I  think  were 
significant.  One  was  the  set  of  hearings  held  by  this  subcommittee  in 
1977,  over^:ight  hearings  concerning  the  entire  justice  system.  I  tliink 
that  was  an  extremely  useful  stocktaking  of  the  perceived  problems 
and  the  range  of  suggested  solutions.  It  shows  that  this  subcommittee 
is  alert  to  the  fact  that  there  are  systemwide  problems  needing 
attention. 

Also  in  that  year  there  was  the  creation  by  the  then  ncAv  Attorney 
General  of  the  OfRce  for  Improvements  in  the  Administration  of 
Justice.  That  was  significant  because  the  creation  of  the  OiRce  brought 
the  executive  branch  of  the  Government,  through  the  Justice  Depart- 
ment, for  the  first  time  into  the  business  of  looking  broadly  at  the  prol> 
lems  of  the  federal  court  system,  identifying  what  the  problems  are, 
and  attempting  to  develop  solutions  or  at  least  proposals  to  ameliorate 
those  difficulties.  I  believe  that  the  Office  is  likely  to  be  a  permanent 
part  of  the  Department,  and  it  will  continue  to  work  effectively.  I 
believe,  with  the  Congress,  with  the  courts,  with  other  Government 
agencies  and  pri^'ate  groups  to  develop  acceptable  solutions  to  the 
problems  of  the  system.  That's  the  spirit  in  which  we  attempt  to  carry 
out  the  Office  today. 

This  brings  us  down  to  present  time,  with  this  constellation  of  pro- 
posals that  have  already  been  introduced  in  the  96th  Congress.  My  fur- 
ther preliminary  observation  concerning  our  present  posture  is  that 
the  passage  of  the  Omnibus  Judgeship  Act  last  year,  while  a  veYj 
important  and  necessary  step,  cannot  be  viewed  as  a  solution  which 
allows  us  to  rest  our  oars  and  wait  to  see  what  will  happen  next.  Ev^ry 
indication  is  that  the  business  of  the  Federal  courts  will  continue  to 
increase.  I  know  of  no  individual  Avho  has  looked  seriously  at  tliese 
problems  and  has  made  a  prediction  that  it  will  either  level  off  or 
decrease.  All  the  indications  are  toward  an  increase.  Congress  passes 
new  legislation.  Agencies  issue  new  regulations.  All  of  "these  breed 
new  litigation.  The  country  is  growing  in  population.  The  social  con- 
ditions that  tend  to  foster  litigiousness  are  not  likely  to  diminish. 

So,  collectively,  I  think  it's  safe  to  predict  the  continued  rise  in  liti- 
gation. We  would  not  be  advised,  in  my  judgment,  to  rely  upon  the 
judgeship  bill  to  ameliorate  our  problems.  Indeed,  I  believe  it  would  be 
very  unwise  and  shortsighted  to  take  a  wait-and-see  attitude.  If  we 
wait  and  see  for  3,  4,  or  5  years,  the  likelihood  is  that  the  pressures  for 
new  judgeships  will  again  be  back  on  Congress.  Then,  it  could  be  too 
late  to  adopt  preventative  or  corrective  measures.  Congi-ess  may  again 
find  itself  with  no  alternative  but  to  add  new  judges.  I  believe  there's  a 
limit  to  increasing  the  number  of  Federal  judges  as  a  solution,  both  in 
cost  terms,  as  well  as  in  the  ultimate  status  of  the  Federal  judiciary 
itself. 

So,  we  begin  from  the  premise  that  we  must  seek  means  to  adjust 
procedures,  jurisdiction,  and  structures  within  the  justice  systems, 
both  State  and  Federal,  in  order  better  to  handle  the  legal  business  of 
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the  American  people.  These  two  proposals  here  today  are  important 
parts  of  that  picture.  They're  aimed  at  two  objectives.  One,  the  di- 
versity bill  is  aimed  at  a  more  rational  and  sound  rcalinement  of  busi- 
ness between  the  State  and  Federal  courts.  The  other,  the  magistrates 
bill,  is  aimed  at  equipping  the  Federal  judiciary  better  to  handle  the 
business  which  properly  comes  to  the  Federal  judiciary.  Let  me  com- 
ment briefly  on  the  two  bills  and  then  I  would  welcome  questions. 

Taking  the  magistrate  bill  first,  it  is  designed,  as  I  have  just  said, 
to  increase  a  useful  resource  which  the  judiciary  already  jias.  The 
magistrate  system  stems  from  the  act  of  1968,  and  experience  has 
demonstrated  the  utility  of  these  judicial  officials.  Indeed,  experience 
has  brought  a  great  many  lawyers  and  judges  to  perceive  that  magis- 
trates can  be  put  to  even  greater  use.  These  types  of  subordinate  judi- 
cial officials  are  not  novelties.  Virtually  every  judicial  system  in  the 
English-speaking  world  has  some  type  of  subordinate  judicial  official. 
They  go  under  various  titles.  Some  are  called  masters,  some  commis- 
sioners, some  various  kinds  of  inferior  judges,  and  some  magistrates. 
They  are  an  auxiliary  to  the  basic  level  of  general  trial  judges.  They're 
used  for  pretrial  matters,  posttrial  matters,  and  for  hearing  and  decid- 
ing miscellaneous  kinds  of  cases. 

The  beauty  of  the  magistrates  bill  is  its  flexibility.  This  bill  does 
not  mandate  any  court  to  adopt  any  number  of  magistrates.  It  em- 
powers the  Judicial  Conference  of  the  United  States  to  determine  how 
many  Federal  magistrates,  part  time  or  full  time,  would  be  useful  in 
any  particular  judicial  district.  The  bill  doesn't  leave  the  entire  matter 
in  the  hands  of  the  Judicial  Conference,  either,  because  Congress  does 
retain  the  power,  of  course,  of  appropriations.  It  has  that  check. 

We  have  95  judicial  districts  in  this  country  and  they  range  from 
Maine  to  Hawaii,  from  Puerto  Kico  to  Alaska.  Conditions  vary  eco- 
nomically, socially,  and  geographically.  The  nature,  types,  and  volumes 
of  cases  vary  considerably.  This  bill  would  enable  the  Judicial  Confer- 
ence to  supply  magistrates  on  a  basis  of  need  from  time  to  time  and 
year  to  year,  district  by  district.  Business  ebbs  and  flows,  comes  and 
goes.  What  is  heavy  on  the  docket  today  in  one  district  may  be  gone 
tomorrow.  With  an  8-year  term,  magistrates  positions  can  be  readily 
terminated.  They  can  even  be  terminated  short  of  that,  if  the  Confer- 
ence finds  the  need  is  great. 

This  bill  does  two  essential  things  in  the  magistrate  system.  First, 
it  somewliat  enlarges  the  authority  of  magistrates  to  enable  greater  use 
to  be  made  of  them  in  handling  judicial  business.  And  second,  it  pro- 
vides a  means  for  upgrading  the  selection  process,  and  hence  for  im- 
proving the  quality  of  magistrates  in  a  nationwide,  uniform  way. 

The  jurisdictional  authoritv  of  magistrates  is  increased  in  both 
criminal  and  civil  cases.  On  the  criminal  side,  magistrates  would  be 
authorized  to  try  any  misdemeanor  case,  that  is  to  say,  any  Federal 
criminal  offense  in  which  a  1-year  term  of  imprisonment  may  be  im- 
posed. However,  magistrates  would  exercise  this  jurisdiction,  only  with 
the  consent  of  tlie  dofendaiit.  The  defendant  would  have  the  option  of 
a  trial  before  a  district  judge. 

On  the  civil  side,  the  case  jurisdiction  which  is  authorized  here  is 
strictly  consensual.  Both  parties  must  agree  to  a  trial  and  judgment 
bv  the  magistrate  before  any  jurisdiction  can  be  exercised.  Moreover, 
the  magistrate  cannot  exercise  that  jurisdiction  unless  the  district  court 
so  designates.  It's  a  double  layer  of  protections. 
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The  selection  procedures  look  toward  a  system  of  nationwide  uni- 
formity involving  recommendations  by  screening-  panels  with  proce- 
dures set  forth  for  appointment  by  the  district  court,  by  the  majority 
of  the  district  judges.  .  , 

Xow,  I'd  like  to  make  a  few  comments  about  the  diversity  bill,  iliis 
bill,  as  I've  said,  seeks  to  achieve  a  more  rational  realinement  of  busi- 
ness between  Federal  and  State  courts.  Congress,  of  course,  is  the  gate- 
keeper for  the  Federal  courts.  Under  the  constitutional  plan,  it  is  for 
Congress  to  say  what  business  may  flow  into  those  courts.  So,  it  is  m 
your  power  to"  draw  the  line  and  allocate.  You  must  remember,  too, 
if  vou're  talking  about  purely  State  law  cases,  it  is  somewhat  of  an 
anoinalv  to  have  these  cases  in  the  Federal  court  to  begin  with. 

We  know  the  provision  in  article  3  authorized  Congress  to  grant 
jurisdiction  to  the  district  courts  in  cases  between  citizens.  However, 
I  think  it's  verv  important  to  note  the  fact,  which  is  little  noted,  that 
in  the  Judiciarv  Act  of  1789,  in  that  original  grant  of  diversity  juris- 
diction, the  jurisdiction  was  extremely  limited— much  more  so  than 

today. 

The  original  diversitv  jurisdiction  applied  only  where  the  suit  was 
brought  in  the  State  of  which  one  party  was  a  citizen.  When  you  add 
that  to  the  realization  of  the  limited  scope  of  in  personam  jurisdiction 
which  obtained  at  that  time,  you  can  see  the  net  effect  was  that  the 
jurisdiction  was  designed  to  take  care  of  the  out-of-stater  who  had  to 
travel  to  the  home  State  of  his  defendant-opponent  and  file  suit.  With- 
out the  diversity  jurisdiction,  the  out-of-stater  would  have  been  com- 
pelled to  sue  in" the  State  courts  of  his  opponent,  the  defendant. 

It  was  not  until  1875  that  the  diversity  jurisdiction  was  expanded 
to  its  present  scope.  The  reasons  for  that  expansion  have  never  been 
clear.  It  can  be  noted,  though,  that  at  that  time  there  was  considerable 
enlargement  of  Federal  jurisdiction  on  an  almost  unthinking  basis. 
That  was  a  great  era  of  Federal  expansionism,  a  kind  of  heady,  na- 
tionalistic era.  Much  of  that  expansion  was  later  corrected  either  by 
statutory  amendments  or  by  narrowing  judicial  constructions. 

As  a  result,  the  statute  evolved  that  authorizes  suits  today  between 
citizens  of  different  States,  no  longer  tied  to  the  original  theory  of  prej- 
udice against  the  out-of-stater.  F(3r  example,  a  citizen  of  State  A  suing 
a  citizen  of  State  B  can  file  that  suit  in  the  Federal  court  in  State  C, 
where  there's  no  reason  to  think  that  the  courts  of  State  C  are  fjoing 
to  be  any  more  prejudiced  against  B  and  A.  Moreover,  a  complainant 
can  file  suit  in  his  own  State.  So.  the  original  diversity  rationale  does 
not  fit  the  present  contours  of  the  jurisdiction. 

The  question,  of  course,  is  the  present  utility  of  the  jurisdiction. 

The  debate  has  heightened  since  the  Second  World  War.  The  decision 

of  Erie  Kailroad  against  Tompkins  set  the  stage  for  it  because  it 

compelled  Federal  judges  to  follow  State  law,  thereby  stripping  them 

:  of  the  kind  of  creative  role  they  had  prior  to  that  time. 

During  the  hearings  last  week,  one  of  the  witnesses  quoted  Justice 
Frankfurter  and  Justice  Jackson  from  the  1940's  and  1950"s  recom- 
mending abolition  of  diversity  jurisdiction.  Other  influential  judges 
and  lawyers  since  that  time  have  strongly  urged  that  this  step  be 
taken.  The  debate  has  heightened  in  recent  years,  and  of  course,  as 
you  know,  this  House  passed  a  bill  abolishing  the  general  diversity 
jurisdiction  last  year. 
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The  question  before  us  now  is  the  contemporary  utility  of  that 
jurisdiction.  And  I  submit  the  jurisdiction  does  have  some  contem- 
porary utility  in  special  situations.  I  think  it's  fortunate  that  we  have 
the  diversity  clause  in  article  3  of  the  Constitution  so  that  Congress 
has  an  option  from  era  to  era  to  fit  that  jurisdiction  to  the  needs  of 
the  times.  An  excellent  illustration  of  the  contemporary  utility  of  di- 
versity jurisdiction  is  in  the  interpleader  statute,  28  U.S.C.  1335.  There, 
you  have  a  situation  where  there  are  widely  scattered  multiple  com- 
plainants, so  that  no  single  State  court  can  gather  them  all  in.  Under 
the  Federal  statute,  a  forum  is  made  available  through  the  diversity 
jurisdiction  to  allow  the  stakeholder,  the  would-be  defendant,  to 
gather  in  all  of  the  complainants  and  have  the  single  liability  ad- 
judicated in  one  proceeding,  thereby  avoiding  multiplicitous  lawsuits 
and  possibly  conflicting  outcomes.  We  heartily  endorse  the  retention 
of  that  provision  as  a  good  contemporary  use  of  the  diversity 
jurisdiction. 

Another  possible  situation  in  which  the  diversity  jurisdiction  could 
serve  some  genuinely  useful  purpose  today  is  in  so-called  "mass  tort" 
situations.  A  typical  example  is  an  airline  crash  where  dozens  or  even 
200  or  300  persons  are  injured  or  killed:  there  will  be  many  suits  for 
personal  injury  or  wrongful  death.  There  is  considerable  interest  in 
devising  a  bill  to  take  care  of  that  situation,  assuming  the  general  di- 
vprsitv  jurisdiction  is  eliminated.  The  Department  has  given  somo 
thought  to  that  statute,  and  we  will  be  happy  to  continue  working  with 
this  subcommittee  in  developing  a  bill  along  that  line  if  there  is  any 
interes!"  in  that  direction. 

Another  wav  of  approaching  that  problem  would  be  through  the 
-enactment  of  Federal  substantive  legislation.  There  is  a  bill  currently 
pending,  introduced  by  Mr.  Danielson,  that  would  do  that  in  the  air- 
line crash  situation.  That's  an  alternative  approach.  Indeed,  a  number 
of  the  interests  which  people  are  concerned  about  under  the  general 
-diversity  jurisdiction  might  better  be  accommodated  through  carefully 
drafted  Federal  substantive  legislation,  which  would  give  us  a  genuine 
Federal  case  that  could  come  into  Federal  court  under  the  Federal 
<|uestion  jurisdiction. 

Xow,  aside  from  special  situations  of  that  sort — the  interpleader  sit- 
uation, and  possibly  the  mass  tort  case — our  submission  is  that  the  gen- 
eral cliversity  jurisdiction,  as  it  presently  exists,  does  not  serve  a  sub- 
stantially useful  contemporary  function.  Indeed,  we  would  submit 
that,  in  many  respects,  the  present  diversity  jurisdiction  is  dysfunc- 
tional, arbitrary,  whimsical,  and  works  a  denial  of  the  equal  protection 
of  the  law  in  some  situations. 

There  are  no  doubt  a  great  many  prejudices  abroad  in  the  land  which 
unfortunately  infect  the  administration  of  justice.  We  are  all  aware 
of  these  biases,  based  on  such  things  as  race,  ethnic  origin,  religion,  eco- 
nomic status,  occupation,  and  many  other  things.  It  seems  to  me, 
thougli,  the  modern  consensus  is  that  bias  against^a  person  because  of 
the  State  from  which  that  person  comes  ranks  relatively  low  on  the 
scale  of  prejudices;  certainly,  it  is  not  high  enough  to  justify  a  special 
category  of  jurisdiction  amounting  to  over  30,000  cases  a  year  in  the 
Federal  district  courts.  Moreover,  the  jurisdiction  is  simply  not  tai- 
lored carefully  to  obviate  that  kind  of  prejudice.  It  lets  in  cases  where 
the  prejudice  is  not  likely  to  be  present,  and  it  keeps  out  a  great  many 
others  where  prejudice  is  present. 
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Last  week  in  the  hearings  here,  two  situations  were  mentioned  wWch 
I  would  like  to  comment  on  just  a  moment,  because  I  think  they  illus- 
trate the  whimsical,  arbitrary  character  of  the  present  jurisdiction. 
One  was  the  example  of  an  Indian  in  Arizona  suing  a  large  trucking 
company  for  personal  injuries.  The  suggestion  was  that  in  the  county 
where  the  injury  occurred  or  where  the  Indian  lived  he  might  not  be 
able  to  secure  a  fair  trial,  but  he  could  do  so  by  filing  a  suit  in  the  Fed- 
eral district  court.  Well,  in  this  situation,  as  I  understand  it,  the  prob- 
lem has  nothing  to  do  with  diversity  of  citizenship.  The  problem  is  one 
of  prejudice  against  Indians,  which  undoubtedly  may  be  serious. 

But  the  fact  that  the  trucking  company  holds  an  out-of-State  piece 
of  paper  as  a  source  of  its  incorporation  has  nothing  to  do  with  it.  The 
case  would  be  identical  if  the  Indian  were  run  over  by  a  truck  of  the 
same  model  owned  by  a  corporation  with  Arizona  incorporation  pa- 
pers. But  in  that  event,  the  Indian  would  not  have  the  option  of  suing 
in  the  Federal  district  court.  He  would  have  no  choice  of  forum, 
whereas  if  the  Indian  happened  to  be  run  over  by  the  truck  with  the 
out-of-State  papers,  he  would  have  the  option  of  forums. 

Thus,  if  two  Indians  in  the  same  locality  were  run  over  on  the  same 
day  by  two  identical  trucks,  one  owned  by  an  out-of-State  corporation 
and  tiie  other  owned  by  an  in-State  corporation,  one  injured  person 
would  have  a  choice  between  a  State  and  Federal  forum,  while  the 
other  person  would  have  no  such  choice  of  forum.  That  is  what  I  mean 
by  a  denial  of  tlie  equal  protection  of  the  laws.  At  the  least,  it  seems 
to  me,  this  is  a  jurisdictional  structure  along  more  or  less  arbitrary, 
whimsical  lines.  That  is  to  say,  the  fact  of  the  out-of-State  incorpora- 
tion, out-of-State  citizenship,'  is  of  little  consequence  in  that  situation. 

Another  hypothetical  case  was  that  of  a  large  corporation  located  in 
a  small  community,  a  community  in  which  that  corporation  was  a  dom- 
inant element.  I  gather  the  suggestion  was  that  in  litigation  between 
local  citizens  and  that  corporation,  it  was  doubtful  whether  a  fair 
hearing  could  be  obtained.  I  wasn't  sure  whether  the  fairness  or  un- 
fairness ran  to  the  plaintiff  or  the  defendant  in  that  situation.  But  the 
thought  was  that  the  company,  the  opponent  of  the  corporation,  or 
either  one  of  them,  should  have  access  to  a  Federal  district  court.  That, 
of  course,  is  true  under  present  law,  assuming  that  the  large  corpora- 
tion was  incorporated  out-of-State  and  did  not  have  its  principal  place 
of  business  in  the  State. 

Again,  we  have  a  problem  about  the  fairness  of  the  administration 
of  justice.  But  it  has  nothing  to  do  with  the  out-of-State  character  of 
the  corporate  party.  It  stemsl rom  other  biases.  The  factors  would  have 
been  exactly  the  same  if  the  corporation  initially  had  been  charged  in 
State  court.  Again,  whimsical  and  almost  arbitrary  access  to  two  for- 
ums instead  of  one  is  provided  for  some  litigants  and  not  for  others. 

We  have  to  remember  that  annually  there  are  between  6  million  and 
7  million  cases  litigated  in  the  courts  of  the  States,  that  is,  the  50  State 
systems  plus  the  District  of  Columbia ;  however,  there  are  only  about 
30,000  diversity  of  citizenship  cases  in  Federal  court.  So,  a  handful  of 
litigants  are  getting  a  choice  of  forum  on  what  is  increasingly  a  whim- 
sical and  arbitrary  basis,  whereas  a  large  number  of  equally  deserving 
„     litigants  are  not. 

I  Some  statistics  were  put  in  the  record  in  the  hearings  last  week  on 
which  I  would  like  to  make  a  brief  comment,  because  I  fear  if  they  are 
left  without  comment  they  could  create  a  misleading  impression.  The 
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statistics  I  refer  to  are  some  comparative  figures  showing  delay  in 
the  Federal  district  courts  and  in  the  State  trial  courts  in  a  half  dozen 
metropolitan  areas.  The  figures  that  were  offered  showed  substantially 
longer  delays  in  the  State  courts  than  the  Federal  courts.  Similar  fig- 
ures were  put  in  the  record  last  Congress  in  the  hearings  before  this 
subcommittee. 

We  have  looked  into  the  situation,  and  while  the  sources  are  not 
cited,  it  is  our  best  finding  that  the  figures  come  from  a  report  done 
by  the  Institute  of  Judicial  Administration  in  1974.  It  appears  that 
the  figures  are  highly  misleading.  Indeed,  my  Office  has  been  informed 
by  a  former  Director  of  the  Institute  that  the  statistics  were  viewed 
as  being  so  unreliable  that  the  Institute  ceased  distributing  them  or 
relying  on  them  in  any  way. 

What  we  have  is  a  situation  of  comparing  apples  and  oranges.  Even 
more  than  that,  the  statistical  apples  and  oranges  here  often  are  very 
squishy  and  dubious.  The  State  data  in  those  figures  are  based  only  on 
personal  injury  cases;  the  Federal  figures  are  based  on  all  jury  trial 
cases  which  include  a  great  deal  more  than  just  personal  injury  cases. 

Moreover,  the  Federal  fi-gures  were  based  on  a  period  of  time  from 
the  joining  of  issue  to  final  disposition.  Althoucrh  the  basis  of  the  State 
figures  is  not  entirely  clear,  it  appears  that  they  Avere  based  on  time 
from  filing  to  disposition,  which  would  naturally  give  you  a  somewhat 
longer  period  of  time  than  the  time  from  joinder  of  issue  to  disposi- 
tion, which  was  the  basis  for  the  Federal  figures. 

All  in  all,  I  simply  want  to  submit  to  the  committee  that  no  reliance 
whatsoever  should  be  put  on  those  data.  Moreover,  I  would  deem  those 
sorts  of  figures  for  a  few  isolated  places  to  be  immaterial.  Our  review 
of  the  nationwide  scene  suggests  that  the  situation  varies  from  one 
place  to  another.  There  is  simply  no  national  pattern.  In  some  places, 
Federal  district  court  civil  cases  take  longer:  in  other  places.  State 
courts  civil  cases  take  longer.  You  can  find  samples  of  both  around  the 
country,  although  there  are  no  com.plete  and  authoritative  data. 

In  any  event,  I  do  not  think  that  kind  of  exploration  is  rewarding. 
Tlie  facts  are  that  the  30.000  diversity  cases,  if  transferred  to  the  State 
courts,  would  not  make  a  great  deal  of  difference,  speaking  generally, 
to  the  State  court  systems.  The  added  increment  to  the  State  caseloads 
would  range  from  a  low  of  less  than  1  percent  in.  some  States  to  a 
high  of  slightly  over  3  percent  in  other  States.  JSTationally.  the  average 
increase  in  State  caseloads  would  be  1.03  percent.  Tliat  is  hardly  a  no- 
ticeable increment,  speaking  generally.  In  other  words,  this  should 
not  be  a  consequential  factor  in  your  determination  of  the  merits  of  the 
leorislation.  Moreover,  for  the  last  2  years,  the  chief  justices  of  the 
50  States  have  said  consistently  that  tlie  State  court  systems  are  ready, 
wining,  and  able  to  take  these  cases. 

So,  all  in  all,  we  come  down  to  a  proposal  whose  time,  I  think,  has 
come.  It  has  been  debated  for  20  or  30  years.  There  is  wide  support  for 
it.  And  I  invite  the  Congress  again  to  act  expeditiously  on  this 
proposal. 

I  have  lived  closely  with  this  idea  now  for  2  years.  I  have  talked 
with  a  great  many  people  in  various  segments  of  the  bar  and  the  pub- 
lic. The  significant  opposition  to  the  proposal  comes  from  some  seg- 
ments of  the  litigating  lawyers.  I  have  listened  closely  and  considered 
their  arguments.  It  is  my  judgment  that  a  major  consideration  be- 
hind their  arguments  is  the  natural  and  understandable  desire  of  a 
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litigating-  lawyer  to  liave  as  wide  a  choice  of  forum  as  he  can.  I  imcler- 
stand  that  clearly.  I  was  once  in  the  practice  of  law  with  a  busy  liti- 
gating firm,  and  T  realize  that  if  there's  any  choice  at  all,  you'd  like 
to  have  it.  There's  nothing  improper  about  that.  It's  an  advocate's 
job  to  pick  the  forum  that  will  likely  produce  the  most  favorable  re- 
sult for  his  client,  if  he  has  a  choice.  But  it  doesn't  follow  from  that 
that  Congress  must  allow  that  choice.  I  think  it  is  a  luxury  that  the 
system  as  a  whole,  nationwide,  in  the  interest  of  all  American  citizens, 
•can  no  longer  atl'ord. 

So.  Mr.  Chairman,  I  would  urge  the  committee  to  proceed,  as  it  did 
last  year,  to  reconunend  passage  of  both  these  bills.  And  I  hope  the 
House  v/ill  again  act  and  vote  as  it  did  last  year. 

]Mr.  Kastenmeier.  Thank  you  very  much,  Mr.  Meador,  for  a  very 
fine  statement  on  both  the  history  of  the  Federal  judicial  system,  and 
a  brief  summary  of  your  position  on  magistrates  and  on  diversity. 

T  have  a  number  of  questions,  but  first  I  would  like  to  yield  to  my 
colleagues  so  that  they  may  have  an  opportunity  to  ask  questions. 
I  will  yield  first  to  the  gentleman  from  Michigan,  INIr.  Sawyer. 
Mr.  Sawyer.  Thank  you,  JMr,  Chairman. 

I  have  enjoyed  your  presentation,  and  I  am  very  interested  in  this 
subject,  as  I  am  sure  you  appreciate  from  having  been  here  before. 
I  can't  honestly  disagree  with  any  of  the  observations  you  made.  I 
have  some  disagreement  witli  one  or  two  of  the  conclusions,  such  as 
the  fact  that  it  operates  inequitably  in  the  sense  that  many  people  who 
have  the  same  problems  to  which  we  find  some  alleviation  in  some 
cases  by  resort  to  Federal  jurisdiction — I  am  not  sure  that  the  answer 
is  to  take  the  alleviation  away  from  everyone,  because  it  isn't  applied 
to  everybody.  That  reasoning  doesn't  really  satisfy  me. 

You've  said  that  there  has  been  some  effort  devoted  to  exploring 
the  possibilities  of  these  multiple  cases  such  as  airline  crashes  and 
perhaps  interpleader  situations.  I  have  been  kind  of  looking  around, 
myself,  to  the  point  I  have  even  asked  the  assistance  of  some  of  the 
bar  groups,  in  which  I  used  to  be  an  active  member. 

I  Avonder  if  there  is  some  way  that  is  more  intellectually  honest, 
let's  say,  in  that  it  doesn't  hang  on  a  basic  reason  that  perhaps  no 
longer  exists;  namely,  in  most  cases,  the  prejudice  is  because  of  out-of- 
State  residence,  and  still  preserve  some  protection  in  those  situations 
where  Federal  jurisdiction,  when  it  is  fortuitously  available,  serves 
a  very  useful  and  legitimate  purpose. 

I  have  spent  a  little  time  thinking  about  it,  and  T  nm  somewhat  at 
a  loss.  But  I  address  the  situation  which  you  alluded  to,  although  I 
don't  think  you  stated  it  as  T  had  intended  to  state  it._  Take  a  small 
rural  community  with  a  very  dominant  corporation  in  it,  perhaps  the 
world  headcjuarters  of  a  big  company  that  is  the  economic  mainstay 
of  almost  the  entire  rural  county  directly  or  indirectly,  and  bring  in 
a  plaintiff,  where  there  is  a  really  devastating  or  life-threatening  type 
claim.  They  would  obviously  have  problems  with  a  jury  selected  from 
that  county  and  perhaps  even  from  a  State  judge  who  would,  in  almost 
all  cases,  be  a  close  personal  acquaintance  of  most  of  the  executives  of 

the  companv.  . 

I  recooniz^e  intellectually,  in  the  case  T  was  referrmg  to,  a  company 
from  Detroit  vrould  be  in  as  bad  a  position  as  a  company  from  Toledo, 
Ohio  ^nd,  therefore,  the  reason  isn't  sound,  but  the  problem  is  a 
sound  one.  A  great  advantage  would  accrue  to  being  able  to  get  into 
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a  Federal  court  with  a  broader  jury  selection  tliat  far  transcended 
that  of  a  typical  State  judicial  circuit,  and  perhaps  a  judge  far  more 
removed  from  the  case. 

Also,  from  an  access  point  of  view,  I  come  from  a  district  which 
is  probably  the  longest  in  the  country,  about  900  miles  from  the 
southern  border  to  the  northwestern  border.  A  lot  of  it  is  highly  rural 
and  very  difficult  to  get  to  except  by  automobile.  In  some  of  the  coun- 
ties it  would  be  hard  to  find  pleasant  accommodations  for  any  number 
of  witnesses  or  all  of  the  State  counsel. 

Has  any  thought  been  given  to  the  possibility  of  pinpointing  those 
kinds  of  areas  where  there  may  still  be  a  legitimate  reason  to  resort 
to  Federal  jurisdiction  without  keeping  it  hanging  on  this  less-than- 
fuU  thing  of  diversity  of  State  citizenship? 

Have  you  given  any  thought  to  that  ? 

Mr.  Meador.  Some.  I  will  try  to  answer  you,  but  probably  not 
wholly  satisfactorily. 

One  snp-gestion  that  has  been  made  off  and  on  through  the  vears  is 
that  we  should  abolish  the  general  diversity  jurisdiction  but  have  a 
statute  which  would  provide  that  if  a  party  could  make  a  satisfactory 
showing  to  a  Federal  district  judge  in  a  diversity  situation — it  would 
have  to  be  limited  to  that,  I  think,  for  constitutional  reasons — ^the 
district  judge  could  authorize  the  removal  of  the  cnse  or  the  brinsring 
of  the  case  in  the  Federal  district  court.  This  would  amount  to  a  kind 
of  case-by-case  assessment  of  the  likelihood  of  prejudice  in  a  diversity 
situation. 

Now,  T  have  never  been  taken  with  that  idea,  mysel.f .  for  a  practicnT 
reason:  It  has  seemed  to  me  that  this  is  the  kind  of  thing  that  would 
be  very  difficult  to  show,  even  though  it  may  exist.  Moreover,  this 
process  is  likely  to  be  a  litigation  breeder.  You  set  up  a  temptation  to 
parties  in  all  kinds  of  cases  to  try  to  make  a  showing,  whether  or  not 
tliev  really  can.  But  that  is  one  suggestion,  and  it  may  be  that  a  statute 
could  be 'drafted  along  those  lines.  It  would  meet  some  of  those 
problems. 

There  is  another  suggestion  that  moves  in  the  direction  of  whnt  you 
say,  which  was  set  forth  in  an  article  in  the  Harvard  Law  Review 
recently  by  Prof.  David  Shapiro  of  the  Harvard  Law  School.  He 
suo-p-ested  thf^t  diversity  jurisdiction  be  based  on  district-by-district 
option.  The  suggestion"  was  that  Federal  judges  in  each  district  de- 
termine whethPTthe  diversity  jurisdiction  was  needed  or  useful  m 
that  district,  in  light  of  local  conditions. 

That's  a  novel  suggestion,  but  novelty  does  not  and  should  not  con- 
demn anythino-.  It's  novel  because  I  don't  believe  we  have  any  other 
'Situation  in  which  Federal  subject  matter  jurisdiction  is  left  to  the 
option  of  the  court,  even  thoujrh  it  is  based,  of  course,  on  an  express 
act  of  Congress.  It  is  a  possibility.  Something  along  that  line  might 
be  foa-ible.  but  T  have  not  thought  the  issue  through  seriously  myself. 

Mr  SAWYER.  Do  you  think  there  would  be  any  constitutional  power 
or  iustifiration  to  a  statute  or  rule  that  would  permit  on  application  to 
a  Fedoral  coui-t  and,  some  kind  of  a  satisfactory  showing  for  a  Federal 
court  to  remand  a  matter  to  a  State  court  but  with  conditions  such  as 
convenience  and  scope  of  jury  selection  so  that  something  similar  to 
the  problems  that  are  acknowledged  are  being  avoided  bj  ^^mg  into 
the  Fcdr^ral  court,  could  be  made  available  by  direction  to  State  courts  ? 

Mr  Kastenmeier.  It's  necessary  for  me  to  interrupt  at  this  point. 
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since  we  have  a  vote  on,  to  inquire  of  my  colleagues  who  are  here,  Mr. 
Sawyer,  Mr.  Gudger,  Mr.  Matsui,  if  you  desire  to  return,  should  we 
ask  Mr.  Meador  if  he'd  be  good  enough  to  remain? 

That  is  to  say,  if  you  have  questions  which  justify  retaining  Mr.^ 
Meador  until  after  the  vote,  we  will  do  so. 

Mr.  JSIatsui.  Mr.  Chairman,  do  you  have  questions  that  you  would 
like  to  ask? 

Mr.  Kastenmeier.  Yes. 

Mr.  Matsui.  If  you  do,  I  would  certainly  like  to  hear  the  answers, 
and  I  would  certainly  come  back  to  hear  them. 

Mr.  Kastenmeier.  In  that  event,  I  think  we  will  recess  and  return, 
since  we  have  about  perhaps  8  or  10  minutes  to  answer  the  vote.  And 
it's  an  important  vote. 

We  would  ask  Mr.  Meador  if  he  would  again  be  patient,  and  we  will 
return  in  about  10  minutes  to  resume. 

Until  that  point,  we  stand  in  recess. 

[Brief  recess.] 

Mr.  Kastenmeier.  We  will  come  to  order. 

Wlien  we  recessed  for  this  last  vote,  the  gentleman  from  Michigan,. 
Mr.  Sawyer,  was  in  the  process  of  asking  a  question. 

Perhaps  if  Mr.  Meador  recalls  the  question,  he  may  answer. 

If  not,  maybe  Mr.  Sawyer  or  the  stenographer  can  restate  it. 

Mr.  Meador.  Thank  you,  sir.  I'll  undertake  to  answer  the  question, 
as  I  recall  it.  As  I  understand  the  question,  it  seems  to  me  to  focus  on 
the  extent  to  which  there  is  Federal  power  to  regulate  State  judicial 
procedure  in  civil  cases.  The  same  question,  I  suppose,  could  be  asked 
about  criminal  cases.  I  use  the  words  "Federal  power,"  because  it  seems 
to  me  that  is  the  question.  Whether  it  has  to  be  done,  or  to  what  extent 
it  has  to  be  done  through  congressional  enactment,  to  what  extent  it 
could  be  left  to  a  case-by-case  determination  by  a  Federal  district  court. 
The  question  is  whether  this  Federal  power  at  all  regulates  State 
procedure. 

Mr.  Sawter.  That's  precisely  the  nub  of  the  question. 

Mr.  Meador.  I  must  confess  that  question  activates  all  my  residual 
juices  as  a  law  professor.  It's  a  beautiful  question  to  explore  in  the 
classroom.  In  my  judgment,  I  have  not  seen  a  definitive  answer  to  that 
question.  Indeed,  it  has  not  been  explored  in  depth,  although  it  has  been 
suggested,  from  time  to  time.  Most  of  the  suggestions  I've  run  across 
have  been  in  the  criminal  area,  based  on  perceived  deficiencies  in  State 
criminal  procedures. 

It  has  been  suggested  that  the  Congress  should  consider  enacting 
a  code  of  criminal  procedure  that  would  apply  to  criminal  prosecutions 
in  the  State  courts.  The  theory  is  that  under  the  powers  of  Congress 
derived  from  the  due  process  clause  of  the  14th  amendment,  the  Con- 
gress could  do  that  in  the  interest  of  preserving  due  process  of  law  to 
defendants  in  the  State  courts.  If  there's  power  to  do  it  in  criminal 
cases,  I  would  assume,  given  some  satisfactory  group  of  findings.  Con- 
gress is  empowered  to  do  it  in  civil  cases,  also. 

My  short  answer  is  this  is  an  interesting  and  very  difficult  question 
and,  I  might  say,  I  would  be  quite  interested  in  responding  some  more. 
Indeed,  if  the  committee  is  interested  in  pursuing  it  seriously,  I'll  be 
glad  to  say  that  my  office  will  pursue  it  with  you. 

However,  I  don't  believe  the  diversit}^  bill  should  be  help  up  pend- 
ing the  working  out  of  this  other  matter.  It  is  a  very  complicated  ques- 
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tion.  It  would  excite  lots  of  political  interest  of  all  sorts.  A  lot  of  bases  | 
would  have  to  be  touched  and  discussions  held,  I'm  sure.  Moreover,  | 
we  are  not  really  confident,  it  seems  to  me,  of  exactly  the  dimensions  j 
of  the  problems  or  where  they  are  located.  .       tt -d   -.oao       i  1 

One  of  the  positive  virtues,  by  the  way,  of  enacting  H.E.  2202  and  j 
withdrawing  the  general  diversity  jurisdiction  would  be  that  it  would,  , 
I  believe,  reveal  in  a  clearer  way  than  is  now  apparent  where  some  ot 
the  worst  deficiencies  in  the  justice  system  are  located.  By  reniovmg  , 
the  escape  valve  of  the  Federal  district  court,  it  would  force  litigants  j 
to  concentrate  more  closely  on  the  State  court  systems.  I  think  this  i 
would  bring  to  the  surface,  more  clearly,  the  pockets  of  problems  that  I 
no  doubt  exist.  And  I  think  that  might  accomplish  two  things.  One, 
it  would  perhaps  force  the  States  themselves  to  take  a  closer  look  at  | 
the  situation :  it  might  place  pressure  on  State  legislatures  and  State  i 
courts  to  improve  their  svstem  and  develop  their  own  means  for  over- 
coming these  problems.  Second,  it  may  lay  the  basis  factually  so  the 
Congress  could  give  further  consideration  to  such  ideas  as  that  which 
you're  suggesting,  and  that  which  Professor  Shapiro  has  suggested. 
Will  surely  know  more  about  where  the  real  problems  are  if  we  take 
away  the  diversity  escape  valve. 

I  don't  know  if  this  is  a  satisfactory  answer  to  your  question 

Mr.  Sawyer.  No;  I  appreciate  your  answer.  That's  precisely  what  i| 
I  see  as  the  advantages,  and  I  think  I  know  wdiere  the  majority  of  the  :' 
problems  would  lie.  , 

I  was  trying  to  think  of  some  way  we  could  save  the  benefits  of  \\ 
diversity  jurisdiction  that  perhaps  work  beneficially  for  the  wrong 
reason ;  "if  we  have  principled  legislation,  we  may  be  able  to  correct 
some  of  the  problems. 

I  thank  you  very  much.  You  were  very  helpful.  I 

And  thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  I'd  like  to  call  on  the  gentleman  from  California,  . 
Mr.  Matsui.  > 

Mr.  Matstji.  Thank  you,  Mr.  Chairman. 

Just  a  couple  of  brief  questions. 

Mr.  Meador,  I  want  to  say  that  I  though  your  presentation  was 
excellent,  and  I  appreciate  the  fact  that  you've  come  here  and  testified 
before  us  today.  I  just  have  one  area  on  the  interpleader  and  the  mass 
tort  issue  that  you  raised  in  your  opening  statement. 

Would  you  suggest  that  we  actually  put  those  in  this  legislation 
now? 

Mr.  Meador.  Well,  of  course,  the  interpleader  statute  is  already 
there  and  the  legislation  doesn't  change  it.  We  endorse  that  position. 
That  provision  seems  to  be  working  well,  and  I  perceive  no  revisions 
that  need  to  be  made  on  the  interpleader  situation  at  the  moment. 

As  to  a  mass  tort  provision,  I  would  sav  that  this  does  seem  to  be 
a  STibject  that  is  worthy  of  serious  consideration.  However,  as  I  just 
said,  I  would  not  suggest  that  we  delay  the  diversity  bill  here  to  work 
that  out. 

It  seems  to  me  the  wiser  course  is  to  proceed  and  move  the  bill  to 
abolish  the  general  diversitv  jurisdiction.  In  the  meantime,  if  the 
committee  wishes  to  explore  that  other  issue,  I  would  certainly  com- 
mit my  Office  to  work  closely  with  the  committee  and,  as  quickly  as 
possible,  to  develop  some  proposal. 
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Mr.  Matsui.  Thank  you. 

I  have  no  further  questions. 

Mr.  Kastenmeiek.  I'd  like  to  comment. 

We,  of  course,  look  for  opportunities  to  explore  some  direct  and 
some  tangential  issues  that  are  suggested  by  legislation  such  as  that 
before  us.  Sometimes  other  forums,  than  our  own  hearings  can  be 

This  weekend,  for  example,  I  hope  some  members  here  will  be  at 
Williamsburg  and  will  be  able  to  talk  to  the  members  of  judiciary, 
and  members  of  the  Justice  Department  about  such  matters.  Many  of 
us  will  be  present,  as  well  as  our  Senate  colleagues. 

I  bring  that  up  parenthetically.  It  has  nothing  directly  to  do  with 
this  matter,  but  it  is  true  that  these  hearings  tend  to  be  somewhat 
limited  in  terms  of  focus,  and  some  of  the  far-ranging  questions  which 
are  suggested  probably  can  be  dealt  with  in  other  forums. 

The  gentleman  from  North  Carolina,  Mr.  Gudger. 

Mr.  Gudger.  I  want,  Mr.  Chairman,  to  thank  Prof essor  Meador  for 
his  very  enlightening  presentation  and  for  clarifying,  in  so  many 
instances,  details  of  fact  that  I  find  very  useful :  The  knowledge  of  the 
number  of  State  trial  judges,  the  fact  that  there  will  be  only  an  ap- 
proximate 1-percent  increase  in  State  caseloads,  and  the  total  burden, 
if  diversity  removal  is  to  become  a  reality. 

I  think  this  has  been  very  enlightening  and  exceedingly  helpful. 

I  would  like  to  have  you  comment  very  briefly  though.  Professor, 
on  one  problem,  and  that  is  this :  Do  we  see — and  if  so,  in  what  de- 
gree— a  great  deal  of  litigation  over  the  issue  of  whether  or  not  there 
is  complete  diversity  ? 

Do  we  see  a  little  bit  of  slugging  out  between  the  parties  to  try  to 
implead  addition  parties  to  avoid  full  diversity  in  many  instances; 
and  therefore,  if  we  remove  diversity,  do  we  remove  an  area  in  which 
there  is  perhaps  some  unnecessary  litigation  ? 

JNIr.  Meador.  I  think  the  answer  is  yes.  It's  hard  to  quantify.  I'll 
just  mention  two  or  three  things. 

For  example,  if  you  pick  up  any  of  the  treatises  or  textbooks  on 
Federal  jurisdiction  and  turn  to  the  portions  dealing  with  the  diver- 
sity of  citizenship  jurisdiction,  you  will  find  a  sizable  section,  a  sizable 
proportion,  of  the  entire  work  devoted  to  that  subject.  And  in  those 
pages,  the  authors  deal  with  the  technical  complexities  of  the  diversity 
jurisdiction;  questions  of  where  the  person  is  a  citizen,  whether  an 
administrator's  citizenship  is  determinitive,  and  so  on.  The  same  holds 
true  for  law  school  teaching  books  on  diversity  jurisdiction,  great 
clumps  of  pages  devoted  to  that  subject. 

Now,  I  think  Prof.  Thomas  Rowe's  paper  portrayed  the  range  of 
issues  that  do  get  litigated  and  can  get  litigated.  He  didn't  quantify 
and  say  how  many  or  what,  but  there's  a  fairly  impressive  showing 
that  diversity  jurisdiction  creates  litigation  on  subsidiary  issues. 

I  can  recall  numerous  situations,  the  ones  I've  known  about  myself 
where  there  were  difficult  litigating  problems.  The  fourth  circuit,  for 
example,  went  through  a  series  of  cases  over  a  period  of  years,  dealing 
with  administrators  and  so  on,  trying  to  rewrite  the  law,  so  to  speak, 
to  make  it  more  sensible  to  determine  citizenship  in  those  cases.  I  do 
think  there  is  a  significant  slice  of  time,  taken  as  a  whole,  in  the 
Federal  judiciary  that  goes  to  these  peculiar  diversity  questions. 

44-811—79 11 
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Mr.  GuDGER.  May  I  ask  one  very  brief  question,  and  that  is  this: 
Professor  Meador,  we  see  the  proposition  argued  occasionally  that  it 
is  difficult  for  a  litigant  to  get  justice  in  a  particular  county  structure 
or  in  a  particular  local  State  jurisdiction  because  of  prejudice,  because 
of  perhaps  the  extreme  popularity  of  the  opposing  litigant,  or  perhaps 
because  of  race  or  any  number  of  causes  that  may  be  peculiar  to  that 
little  community,  that  jurisdiction  where  that  case  is  going  to  be 
tried. 

Now,  is  it  the  obligation  of  the  State  to  provide  a  change  of  venue 
provision  where  the  prejudice  exists  because  of  an  excessively  en- 
thusiastic press,  or  because  of  any  particular  local  bias  ? 

Is  it  the  responsibility  of  the  State  to  provide  a  method  of  change 
of  venue  to  get  a  fair  jury,  or  is  it  more  for  the  Federal  Government 
to  provide  some  machinery  whereby  there  can  be  removal  within  the 
discretion  of  the  Federal  court.  Perhaps  this  could  be  made  an  alter- 
native, if  we  abolish  diversity  ? 

Mr.  Meador.  Well,  I  would  think  that  the  first  line  of  obligation 
here,  as  in  many  things,  lies  in  the  States.  After  all,  we  are  dealing 
with  State  law  cases,  which — all  things  considered — generally  belong 
in  the  State  courts.  And  it's  incumbent  on  the  States  to  design  a 
judicial  structure  and  a  judicial  procedure  to  provide  a  forum  for  a 
controversy  that  is  as  fair  as  we  can  make  it,  given  human  conditions. 
That  is  a  matter  properly  addressed,  in  the  first  instance,  by  the  State 
legislatures  or  the  State  judiciary  insofar  as  rulemaking  procedures 
may  apply.  Failing  that,  it  is  not  improper  in  my  judgment  for  the 
Federal  authority  to  focus  on  the  problem ;  and  if  a  rational  remedy 
in  alternative  form  can  be  provided  within  the  framework  of  article 
III,  it  seems  that  is  not  an  improper  approach  to  take. 

Our  point  here  is  not  that  it's  improper  in  all  circumstances  to 
provide  a  Federal  forum  for  a  State  law  case.  If  there  are  special 
circumstances,  as  I  said  in  answering  Mr.  Sawyer's  question,  thougjit 
could  be  given  to  trying  to  design  a  carefully  tailored  means  to  deal 
with  those  situations.  But  I  would  certainly  want  to  focus  first  on  the 
State  courts. 

I  want  to  emphasize  something  here  that  is  in  my  written  statement 
that  I  filed  today.  I  tried  to  spell  out  there  some  information  to  show 
that  the  State  court  systems  are  progressively  getting  better.  The 
picture  today  is  so  much  better  than  it  was  25  years  ago  that  it's 
wholly  misleading  to  think  of  the  State  courts  in  term.s  of  a  generation 
ago.  in  the  written  statement,  I  have  listed  a  number  of  develop- 
ments— and  there  are  others — all  pointing  toward  an  even-higher 
quality  of  state  judiciary  in  terms  of  the  judges,  the  procedures,  the 
administration,  the  funding — in  almost  all  respects.  State  courts,  as  a 
a  whole,  are  improving,  and  I  think  the  improvement  is  bound  to 
continue. 

Mr.  GuDGER.  Thank  you  very  much.  Professor  Meador. 

Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  Yes. 

I  will  withhold  my  several  questions.  I  can  either  present  them  in  a 
letter  or  by  some  other  means. 

[By  letter.  Mr.  Kastenmeier  subsequently  addressed  4  questions  to 
]Mr.  Meador.  The  written  response  follows :] 
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U.S,  Department  of  Justice, 
Office  foe  Improvement  in  the  Administration  of  Justice, 

Washington,  B.C.,  June  25, 1979. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subcommittee  on  Courts,  Civil  Liberties  and  the  Administration  of 
Justice,  House  of  Representatives,  Washington,  D.G. 

Dear  Congressman  Kastenmeier  :  This  is  in  response  to  your  letter  of  April 
27,  1979,  in  wliicli  you  make  several  inquiries  relating  to  pending  legislation 
which  would  abolish  the  general  diversity  of  citizenship  jurisdiction  and  which 
would  expand  the  jurisdiction  of  magistrates  in  the  federal  courts.  The  ques- 
tion concerning  magistrates  has  been  answered  under  separate  cover.  The 
questions  that  you  have  asked  concerning  diversity  are  each  set  forth  below  witb 
our  response  following. 

Question  Number  1.  Could  you  provide  further  statistical  data,  with  citation 
of  authority,  on  comparative  delays  in  resolving  civil  cases  in  State  and  Federal 
Courts? 

Response.  Caseload  data  for  the  federal  courts  are  found  in  the  Annual  Report 
of  the  Director,  Administrative  Office  of  the  United  States  Courts.  That  annual 
volume  analyzes  civil  and  criminal  caseloads  in  federal  trial  and  appellate  courts. 
Data  relating  to  case  processing  time  is  included  More  refined  data  may  be  ob- 
tained upon  request  from  the  Administrative  Office. 

State  data,  on  the  other  hand,  are  not  so  readily  available.  The  National  Cen- 
ter for  State  Courts  is  in  the  process  of  establishing  data  bases  and  is  expected 
to  have  useful  data  in  the  future.  For  the  present,  however,  the  only  general 
source  is  the  State  Court  Caseload  Statistics :  Annual  Report  1975,  which  is  cur- 
rently being  published.  It  contains  very  little  information  with  respect  to  case 
processing  time.  A  recent  report  prepared  by  the  National  Center  for  State 
Courts,  entitled  Justice  Delayed,  however,  contains  some  data  dealing  with  case 
processing  time  in  some  state  court  systems.  Other  than  that  publication,  there 
is  very  little  information  available. 

Regrettably,  data  purporting  to  compare  delays  in  the  state  and  federal  courts 
have  sometimes  been  cited  before  the  Congress  without  full  appreciation  of  its 
limitations  or  its  sources.  An  example  can  be  found  in  testimony  in  early  March 
of  this  year  before  your  subcommittee  in  opposition  to  H.R.  2202.  Data  were  cited 
that  suggested  that  delays  in  the  state  courts  in  five  urban  areas  (Boston,  Man- 
hattan, Brooklyn,  Chicago,  and  Philadelphia)  were,  on  average,  nearly  twice 
that  in  the  comparable  federal  district  court  (41  months  in  state  court;  22 
months  in  federal  court.)  ^  A  careful  analysis  reveals,  however,  that  the  data 
cited  were  not  comparable,  and  in  one  instance,  where  more  reliable  data  are 
available,  the  data  were  completely  inaccurate. 

The  apparent  source  for  the  data  was  testimony  before  your  subcommittee  in 
the  9oth  Congress."  In  that  testimony,  the  source  for  the  state  data  was  a  report 
from  the  Institute  for  Judicial  Administration.  The  data  reported  were  for  cal- 
endar year  1974,  included  personal  injury  cases  only,  and  apparently  measured 
the  average  delay  from  the  filing  of  complaint  to  the  termination  of  the  case. 
The  federal  data,  on  the  other  hand,  included  all  jury  trial  cases  in  1976,  and 
the  period  of  time  measured  was  the  median  time  from  "issue"  to  trial.'  Clearly. 
any  attempt  to  compare  data  of  two  distinctly  different  case  types  in  two  differ- 
ent years  is  meaningless.  It  is  even  more  meaningless  to  compare  elapsed  times 
measured  from  different  stages  of  litigation.  Further,  we  have  been  advised  by 
a  former  Director  of  the  Institute  for  Judicial  Administration — the  source  for 
the  state  data — that  the  Institute  had  so  little  confidence  in  the  accuracy  of  its 
data  that  it  has  ceased  promulgating  them. 

Finally,  in  one  of  the  jurisdictions  cited,  more  reliable  data  present  a  com- 
pletely different  picture.  In  the  data  cited  above,  it  was  reported  that  the  delays 
in  the  Boston  state  courts  were  42  months,  while  the  delay  in  the  federal  district 
court  for  Massachusetts  was  34  months.  (As  we  noted  above,  different  periods 
of  time  were  measured.)  Statistics  for  1976  which  reflect  the  median  time  be- 
tween the  filing  of  the  complaint  and  disposition  in  both  Boston  ( Suffolk  County 


^Testimony  before  the  House  Subcommittee  on  Courts,  Civil  Liberties  and  the  Ad- 
ministration of  Justice,  March  1,  1979  (Statement  of  Hep.  Dan  Gliclcman ;  oral  remarks 
of  Mr.  Robert  Beffum). 

/  Diversity  of  Citizenship/Magistrate  Reform  :  Hearings  Before  the  Subcomm.  on  Courts, 
Civil  Liberties  and  the  Administration  of  Justice  of  the  House  Comm.  on  Judiciary  95th 
Cong.,  1st  Sess.  234   (1977)    (Statement  of  John  P.  Frank). 

p    Administrative  Office  of  United  States  Courts,  Annual  Report  of  the  Director,  Table 
v-— 10  (1976). 
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Superior  Court)  and  the  federal  district  court  for  the  District  of  Massachusetts 
reveal,  however,  that  the  delay  in  the  Boston  court  was  394  days  (13  months)  ' 
while  the  delay  in  the  federal  court  was  690  days  (23  months).^  Thus,  the  rela- 
tive delays  in  those  two  courts  were  the  opposite  of  what  the  earlier  data  re- 
ported. Until  more  comprehensive  data  bases  can  be  established  for  the  state 
court  systems,  any  comparisons  between  state  and  federal  courts  will  be 
questionable. 

Such  data  as  there  are,  however,  indicate  that  there  is  no  nationwide  pattern. 
In  some  states  delays  in  state  courts  are  longer  than  in  the  federal  courts,  and 
in  others  the  delays  in  the  federal  courts  are  longer. 

Question  Number  2.  A  multi-person  injury  exception  to  the  diversity  legisla- 
tion has  been  suggested.  What  are  your  feelings  about  this?  Could  you  provide 
the  subcommittee  with  amendatory  language? 

Response.  Although  we  support  abolition  of  the  general  diversity  jurisdiction, 
we  recognize  that  in  certain  situations  there  is  a  substantial  functional  justifica- 
tion, in  light  of  contemporary  needs,  for  making  a  federal  forum  available. 
Statutory  interpleader  is  such  a  situation,  and  we  support  its  retention  in  H.R. 
2202.  We  have  come  to  conclude  that  the  so-called  multi-person  injury  case 
should  also  be  guaranteed  a  federal  forum.  Accordingly,  we  have  drafted  a  pro- 
posal that  would  accomplish  that  end.  It  has  been  cleared  by  the  Office  of  Man- 
agement and  Budget,  and  we  urge  that  it  be  included  as  an  amendment  to  H.R. 
2202.  A  draft  of  the  proposed  amendment,  with  a  section-by-section  analysis,  is 
attached  as  Appendix  A. 

Question  Number  3.  Assuming  arguendo  that  there  is  residue  bias  against  out- 
of-staters  in  certain  State  courts,  would  it  be  possible  to  draft  legislation  which 
would  allow  a  Federal  district  court  to  retain  adequate  judicial  authority  to 
transfer,  upon  an  adequate  showing  of  bias,  a  case  within  a  state  judicial 
system? 

Response.  We  have  attempted  to  draft  such  a  provision ;  however,  certain 
constitutional  objections  have  been  raised  which  we  have  not  yet  been  able  to 
resolve.  In  the  event  we  are  able  to  develop  a  draft  that  would  pass  constitu- 
tional muster,  we  will  forward  it  to  you  and  the  subcommitteee. 

Question  Number  4-  Is  the  diversity  legislation  constitutional? 

Response.  In  our  judgment.  Congress  clearly  has  power  under  the  Constitution 
to  eliminate  all  or  part  of  the  diversity  jurisdiction.  An  opinion  supporting  that 
conclusion,  prepared  by  the  Department's  Office  of  Legal  Counsel,  is  attached  as 
Appendix  B. 

I  hope  that  these  answers  adequately  respond  to  the  questions  you  have  raised 
concerning  diversity.  We  have  also  concluded  that  H.R.  2202  should  be  amended 
to  permit  removal  of  certain  cases  filed  in  state  courts  where  a  substantial  fed- 
eral defense  has  been  asserted.  We  have  drafted  a  proposal  that  would  provide 
for  such  removals,  and  it  is  attached  as  Appendix  C.  It  draws  heavily  upon  a 
proposal  developed  by  the  American  Law  Institute.  The  attached  draft  has  been 
cleared  by  the  Office  of  Management  and  Budget,  and  we  urge  that  it  be  adopted 
as  an  amendment  to  H.R.  2202.  We  would  not,  however,  support  this  provision 
if  the  general  diversity  of  citizenship  jurisdiction  is  not  eliminated.  If  you  have 
any  other  questions,  I  would  be  happy  to  answer  them. 
Sincerely, 

Daniel  J.  Meador, 
Assistant  Attorney  General. 

Appendix  A 

ft 

MtTLTI-PERSON   INJURIES  "f 

o 

Sec.  lOL  Chapter  85  of  title  28,  United  States  Code,  is  amended  by  adding  the 
following  section  at  the  end  thereof  : 

"§  1364.    Multi-person  injuries 

"(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action 
arising  out  of  a  single  event,  transaction,  occurrence  or  course  of  conduct  that 
results  in  personal  injury  or  injury  to  the  property  of  twenty-five  or  more  per- 
sons, if  the  sum  or  value  of  the  injury  to  any  twenty-five  persons  exceeds  $10,000 
per  person,  exclusive  of  interests  and  costs,  and 


*  National  Center  for  State  Courts,  Justice  Delayed  94  (Appendix  B)    (1978). 
B  Administrative  Office  of  United  States  Courts,  Annual  Report  of  the  Director.  Title 
C-5  (1976). 
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"(lUs  between  a  plaintiff  who  is  a  citizen  of  a  state  ana  any  defendants, 
so  long  as  any  defendant  and  any  person  injured  in  tbe  event,  transaction, 
occurrence,  or  course  of  conduct  is  a  citizen  of  a  state  different  from  that  of 

^^"(§f  TnvolVes  a  party  who  is  a  citizen  of  a  state  and  any  adverse  party 
which  is  a  foreign  state  as  defined  in  section  1603(a)  of  this  title  or  who  is  a 
citizen  or  subject  of  a  foreign  state.  ,.  ,  .  .  ^       ^      4.v„ 

,  "(b)  AVhen  an  action  has  been  commenced  in  any  district  court  under  the 
provisions  of  subsection  (a),  any  person  injured  in  the  single  event,  transaction, 
occurrence  or  course  of  conduct  which  is  the  basis  of  the  action  brought  shall  be 
permitted  to  intervene  as  a  party  plaintiff  in  any  such  action  notwithstanding 
that  the  action  could  not  have  been  brought  originally  in  a  district  court  by  such 

"(c)*  When  an  action  has  been  commenced  in  any  district  court  under  the  pro- 
visions of  subsection  (a),  any  defendant  in  such  action  who  is  also  a  defendant 
in  a  civil  action  brought  in  a  state  court  based  upon  the  same  single  event,  trans- 
action occurrence  or  course  of  conduct  which  is  the  basis  of  the  action  brought 
in  the  district  court  may  remove  the  action  to  the  district  court  of  the  Lnited 
States  for  the  district  and  division  embracing  the  place  where  such  action  is 
pending  even  if  the  action  is  not  otherwise  removable  pursuant  to  section  1441 
of  this  title  The  removal  of  an  action  pursuant  to  this  subsection  shall  be  made 
pursuant  to  the  provisions  of  section  1446  of  this  title,  except  that  where  the 
state  action  is  commenced  prior  to  the  commencement  of  the  action  in  the  dis- 
trict court  the  time  within  which  the  removal  shall  be  made  pursuant  to  section 
1446(b)  of  this  title  shall  run  from  the  commencement  of  the  action  in  the  district 

court.  .     .  J..  1.  A. 

"(d)  In  any  action  over  which  the  district  court  has  jurisdiction  pursuant  to 
subsection  (a')  or  subsection  (c),  the  district  court  wherein  the  action  is  pending 
shall  promptly  notify  the  judicial  panel  on  multi-district  litigation  of  the 
pendency  of  anv  such  action.". 

Sec.  102.  Section  1391  of  title  28,  United  States  Code,  is  amended  by  adding 
the  following  new  subsection  at  the  end  thereof : 

"(g)  A  civil  action  where  the  jurisdiction  of  the  district  court  is  based  upon 
section  1364  of  this  title  may  be  brought  in  any  district  in  which  any  defendant 
resides  or  in  which  a  substantial  part  of  the  events  or  omissions  giving  rise  to  the 
claim  occurred." 

Sec.  103.  Section  1407  of  title  28,  United  States  Code,  is  amended  by  adding  the 
following  subsection  at  the  end  thereof : 

"(i)  In  actions  transferred  pursuant  to  the  provisions  of  this  section  where 
the  jurisdiction  is  based  upon  section  1364  of  this  title, 

"(1)  notwithstanding  any  other  provision  of  this  section,  the  transferee 
district  court  may  retain  actions  transferred  for  determination  as  to  lia- 
bility. Those  actions  retained  for  determination  as  to  liability  shall  be 
remanded  to  the  district  courts  from  which  they  were  transferred  for  deter- 
mination as  to  damages  unless  the  court  finds  that  for  the  convenience  of 
parties  and  witnesses  and  in  the  interest  of  justice  an  action  should  be 
retained  for  determination  of  damages ; 

"(2)  in  order  to  ensure  consistent  results,  the  transferee  court  shall  deter- 
mine the  source  of  the  substantive  law.  The  same  substantive  law  shall  be 
applied  to  all  cases  that  were  transferred  to  and  originally  filed  in  the  trans- 
feree court,  and  in  making  the  determination  of  the  appropriate  source  of 
substantive  law  the  transferee  court  shaU  not  be  bound  by  the  choice  of  law 
'  rules  which  the  transferor  court  or  courts  or  the  transferee  court  would 
otherwise  apply  in  cases  governed  by  state  law. 

"(3)  if  authorized  by  order  of  the  transferee  court  upon  motion  for  good 
cause  shown,  upon  such  terms  and  conditions  as  the  court  may  impose,  a 
subpoena  for  attendance  at  a  hearing  or  trial  may  be  served  at  any  place 
within  the  jurisdiction  of  the  United  States,  or  anywhere  without  the 
United  States  if  otherwise  permitted  by  law.". 
Sec.  104.  Chapter  113  of  title  28.  United  States  Code,  is  amended  by  adding  the 
following  section  at  the  end  thereof : 

"§  1697.    Multi-person  injuries 

"In  actions  where  the  jurisdiction  of  the  district  court  is  based  upon  section 
•1364  of  this  title,  process,  other  than  subpoenas,  may  be  served  at  any  place 
fthroughout  the  jurisdiction  of  the  United  States  or  anywhere  without  the 
United  States  if  otherwise  permitted  by  law.". 
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SECTION-BY-SECTION  ANALYSIS 


Sec  101— Jurisdictional  Provision.— This  section  amends  chapter  85  of  title 
-28  United  States  Code,  by  adding  a  new  section,  1364,  which  creates  federal  jur- 
isdiction over  cases  involving  multi-person  injuries.  Recourse  to  federal  courts  , 
is  made  available  to  plaiutifts  in  actions  in  which  injury  to  at  least  twenty-five  i 
or  more  persons  or  their  property  is  alleged,  so  long  as  the  value  of  injury  to  at  | 
least  25  persons  exceeds  $10,000  per  person.  Any  person  injured  in  the  single  m-  | 
cident,  regardless  of  the  extent  of  his  injury,  may  invoke  the  jurisdiction  of  the  | 
district  court  as  long  as  the  jurisdictional  requirements  relating  to  the  number  of  j 
persons  injured,  extent  of  injury,  and  citizenship  of  parties  as  required  by  sub- 
section (a)  are  met.  ^  ^      ^.        „^^„     /or^  1  %    OCT 

It  is  intended  that  the  rule  of  Strawhridge  v.  CurUss,  7  U.S.  (3  Cranch)  2b7 
(1806)— which  requires  complete  diversity  as  the  basis  for  federal  jurisdiction- 
shall  not  apply  to  actions  brought  pursuant  to  this  section.  The  touchstone  of 
the  jurisdictional  requirement  provided  by  this  section  is  minimal  diversity  which 
the  Supreme  Court  has  held  is  enough  to  meet  the  requirements  of  the  Consti- 
tution. State  Farm  Fire  d  Insurance  Casualty  Co.  v.  Tashire,  386  U.S.  523  (1967). 

Paragraph  (1)  of  section  13G4(a)  confers  jurisdiction  on  a  federal  district 
court  to  hear  multi-person  injury  cases  if  there  is  minimal  diversity  between 
any  plaintife  and  any  defendant,  and  diversity  between  any  plaintiff  and  any 
other  person  injured  in  the  incident.  Thus,  assuming  the  requisite  number  of  in- 
jured persons  meet  the  jurisdictional  amount,  an  injured  person  could  invoke  the 
jurisdiction  of  the  federal  court  so  long  as  at  least  one  defendant  and  at  least  one 
other  person  injured  in  the  incident  is  from  a  state  other  than  than  in  which  the 
injured  person  resides.  The  purpose  of  this  jurisdictional  basis  is  to  provide  broad 
access  to  federal  courts  in  cases  in  which  multi-person  injuries  occur  while 
at  the  same  time  eliminating  from  the  court's  jurisdiction  those  occurrences  of 
a.  purely  local  nature,  which  would  be  better  litigated  in  state  courts. 

Paragraph  (2)  of  section  1364(a)  confers  federal  district  court  jurisdiction 
in  multi-person  injury  cases  if  any  party  is  a  citizen  of  a  state  and  any  adverse 
party  is  a  foreign  state  or  a  citizen  or  subject  of  a  foreign  state.  The  inclusion 
of  this  provision  is  intended  to  preserve  the  deference  historically  shown  sov- 
ereign entities  and  their  citizens  in  the  courts  of  the  United  States. 

Subsections  (b),  (c),  and  (d) 

The  purpose  of  section  1364  of  title  28  is  to  provide  a  common  forum  for  all 
cases  arising  out  of  major  incidents  causing  injury  to  numerous  persons  where 
minimal  diversity  exists.  Once  all  the  cases  have  been  filed  in  or  removed  to  the 
district  court  it  is  anticipated  that  consolidation  of  the  cases  would  occur  pur- 
suant to  the  provisions,  as  amended,  of  section  1407  of  title  28  dealing  with  multi- 
<3istrict  litigation.  It  is  expected  that  nearly  all  of  the  cases  arising  from  the  in- 
cident would  be  brought  in  or  removed  to  the  district  court  based  upon  the  jur- 
isdictional grant  of  subsection  (a).  In  some  instances,  however,  subsection  (a) 
•will  not  provide  for  district  court  jurisdiction  for  every  person  injured.  For  ex- 
ample, a  plaintiff  who  is  a  citizen  of  the  same  state  of  every  defendant  could  not 
bring  his  action  in  the  district  court  pursuant  to  subsection  (a)  unless  he  joined 
as  plaintiff  with  another  injured  party  who  was  either  a  citizen  of  a  different 
state  or  an  alien.  In  some  instances  joinder  at  the  outset  is  not  feasible ;  accord- 
ingly, subsection  (b)  allows  an  injured  person  who  could  not  ordinarily  bring  the 
action  in  the  district  court,  an  unqualified  right  to  intervene  as  a  party  plaintiff 
in  a  pending  case  where  jurisdiction  is  proper  pursuant  to  section  1364(a). 

Similarly,  subsection  (c)  permits  any  defendant  to  remove  a  case,  that  would 
not  otherwise  be  removable,  to  the  district  court  so  that  it  can  be  consolidated 
with  all  of  the  other  cases  arising  out  of  the  same  incident.  The  second  sentence 
•of  this  subsection  provides  that  removal  shall  be  made  pursuant  to  the  procedurea 
set  forth  in  section  1446  of  title  28;  however,  the  time  limitation  of  section 
1446(b)  would  commence  to  run  only  after  an  action  is  filed  in  the  district  court. 
Thus  a  defendant,  in  a  case  filed  in  a  state  court,  would  not  be  barred  from  re- 
moving the  case  to  the  district  court  if  the  district  action  were  not  filed  until 
after  the  thirty-day  period  set  forth  in  section  1446(b)  had  expired.  Rather, 
the  thirty-day  period  would  not  commence  to  run  until  an  action  had  been  filed 
in  a  district  court. 

Subsection  (d)  requires  that  upon  the  filing  of  or  the  removal  to  a  district 
court  of  any  action,  whose  jurisdiction  is  based  upon  this  section,  the  district 
court  wherein  the  action  is  pending  shall  promptly  notify  the  judicial  panel  on 
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multi-district  litigation.  It  is  expected  that  thereafter  all  cases  pending  in  the 
district  court  based  upon  the  jurisdictional  grant  provided  by  this  section  will 
be  consolidated  pursuant  to  the  provisions  of  section  1407  of  title  28.  As  a  result, 
any  case  brought  in  or  removed  pursuant  to  this  section  or  any  case  removed 
pursuant  to  section  1441  and  sectiion  1364(a)  of  title  28  shall  be  the  subject  of 
notification  to  the  judicial  panel  on  multi-district  litigation  by  the  district  court. 

Sec.  102 — Venue. — Section  1391  of  title  28,  United  States  Code,  is  amended  by 
adding  a  new  subsection,  (g),  which  provides  a  venue  provision  for  cases  brought 
under  section  1364  involving  multi-person  injuries.  Venue  is  authorized  in  any 
judicial  district  where  any  defendant  resides  or  where  a  substantial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  arose.  This  provision  is  similar  to, 
but  slightly  broader  than,  the  current  venue  provision  for  actions  not  founded 
on  diversity  of  citizenship  in  section  1391(b)  of  title  28,  United  States  Code. 
They  differ  mainly  in  that  existing  section  1391(b)  creates  venue  where  "all 
defendants"  reside,  whereas  this  section  creates  venue  where  "any  defendant" 
resides.  The  broader  venue  scope  that  the  language  "any  defendant"  provides, 
along  with  the  nationwide  service  of  process  provision  (see  section  104,  infra), 
will  allow  potential  defendants  not  living  in  the  state  where  the  action  is  filed  to 
be  brought  in  at  the  action's  inception,  thus  avoiding  a  multiplicity  of  suits  in 
different  states. 

Sec.  103 — Multi-District  Litigation. — The  existing  provisions  of  the  multi- 
district litigation  statute,  section  1407  of  title  28,  United  States  Code,  permit 
consolidation  and  transfer  of  cases  pending  in  different  judicial  districts  in 
which  there  are  common  questions  of  fact.  Transfer  is  currently  authorized  for 
pre-trial  proceedings  only.  This  amendment  would  add  a  new  subsection,  (i),  to 
section  1407  of  title  28,  United  States  Code,  which  would  apply  only  to  cases 
transferred  involving  multi-person  injuries. 

Paragraph  (1)  of  subsection  (i)  authorizes  the  transferee  district  court  to 
retain  multi-person  injury  cases  for  findings  as  to  liability,  but  requires  the 
actions  to  be  remanded  to  the  transferor  court  for  findings  as  to  damages 
unless  the  court  determines  that  in  the  interests  of  convenience  and  justice,  the 
cases  should  be  retained  for  all  pun^oses. 

Expanding  the  power  of  the  transferee  judge  to  include  conducting  a  trial 
on  the  merits  is  preferable  in  several  respects  to  the  current  requirement  of  a 
remand  to  the  transferor  court  following  pre-trial  proceedings.  First,  having 
presided  over  complicated  and  protracted  discovery  proceedings  and  pre-trial 
motions,  the  transferee  judge  has  already  attained  a  degree  of  expertise  in  a 
complex  matter  that  is  wasteful  to  disregard. 

Second,  experience  has  shown  that  many  transferee  judges  currently  manage 
to  retain  actions  for  trial  by  transferring  the  cases  to  themselves  at  the  con- 
chision  of  pre-trial  proceedings  through  the  change  of  venue  provision  in  section 
1404(a)  of  title  28,  United  States  Code.  This  provision,  however,  restricts  trans- 
fer to  a  district  where  the  action  could  originally  have  been  brought.  By  allow- 
ing the  transferee  judge  to  retain  multi-person  injury  actions  for  trial,  we  mere- 
ly codify  current  practice  and  eliminate  the  restrictions  imposed  by  the  1404(a) 
transfer  device. 

Last,  permitting  the  transferee  court  to  try  the  case  according  to  designated 
substantive  law  (see  paragraph  (2)  infra)  avoids  the  possibility  of  inconsistent 
adjudications  on  the  merits. 

Paragraph  (2)  requires  the  transferee  court  to  determine  the  substantive  law 
to  be  applied  in  the  consolidated  proceedings.  It  is  expected  that  the  transferee 
court  shall  make  this  choice  based  upon  all  the  facts  and  circumstances  avail- 
able to  it  and  that  the  same  substantive  law  will  apply  to  all  cases  consolidated. 
In  making  the  determination  of  the  appropriate  substantive  law,  the  transferee 
court  will  not  be  bound  by  the  choice  of  law  rules  of  the  transferor  court  or 
coiirts  or  of  the  transferee  court.  This  provision  is  aimed  at  avoiding  inconsistent 
results  due  to  the  applicability  of  a  variety  of  different  state  laws.  Currently  a 
transferee  court  is  required  to  apply  the  law  of  the  transferor  state.  See,  Van 
Dusen  v.  Barrack,  376  U.S.  612  (1964).  Further,  the  district  court  must  follow 
the  choice  of  law  rule  of  the  state  where  an  action  is  brought.  See  Klaxon  v. 
Stcntor  Electric  Manufacturing,  Corp.,  313  U.S.  487  (1941).  In  most  instances, 
the  consolidated  ease  will  include  some  cases  that  have  been  transferred  and 
some  that  v/ere  originally  brought  in  the  transferee  court.  This  provision  will 
permit  the  district  court  to  make  a  choice  of  law  determination,  that  would  be 
applied  to  all  cases  consolidated,  without  regard  to  the  choice  of  law  rule 
which  either  the  transferor  court  or  courts  or  the  transferee  court  would  other- 
wise apply.  1 
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Paragraph  (3)  authorizes  the  transferee  court,  upon  motion,  to  issue  a  sub- 
poena anywhere  nationwide,  or  anywhere  outside  the  United  States  where  such 
service  is  otherwise  permitted  by  law,  for  attendance  at  a  hearing  or  trial.  This 
provision  enables  the  transferee  court  to  bring  all  witnesses  before  it,  thus  avoid- 
ing the  necessity  of  forcing  the  plaintiff  to  travel  to  the  witnesses'  location  to 
take  videotaped  testimony,  or  otherwise  inconvenience  the  efficient  conduct  of 
the  proceedings. 

Skc.  104 — Service  of  Process. — This  provision  amends  chapter  113  of  title  28, 
United  States  Code  by  adding  a  new  section,  1697,  which  authorizes  nationwide 
service  of  process  or  process  outside  the  United  States  where  otherwise  per- 
mitted by  law,  other  than  subpoenas,  in  actions  involving  multi-person  injuries. 
This  provisions  enables  a  plaintiff  to  join  all  defendants  in  a  single  action  and 
subject  them  to  service  of  process  anywhere  they  may  be  located. 

CONFORMING  AMENDMENT 

Section  1332(c)  defines  the  place  of  citizenship  of  a  corporation.  A  conform- 
ing amendment  would  be  required  to  that  section  making  the  definition  applicable 
to  new  section  1364  which  is  added  by  this  title. 

Appendix  B 

Department  of  Justice, 
Office  of  Legal  Counsel, 
Washington,  D.C.,  June  IS,  1919. 

memorandum  to  assistant  attorney  general — office  of  legislative  affairs 

This  is  in  response  to  your  letter  of  May  14,  1979  concerning  S.  679  and  H.R. 
2202.  You  asked  whether  substantial  or  total  abolition  of  diversity  of  citizenship 
jurisdiction  would  be  unconstitutional. 

The  Constitution  provides  in  Article  III,  Section  1,  for  one  Supreme  Court 
and  "such  inferior  courts  as  Congress  shall  from  time  to  time  ordain  and  estab- 
lish." Section  2,  clause  1,  of  Article  III  establishes  that  "[t]he  judicial  Power 
shall  extend  ...  to  Controversies  .  .  .  between  Citizens  of  different  States." 

Respected  commentators  have  documented  that  the  original  advocates  of  in- 
clusion of  diversity  jurisdiction  in  the  Constitution  were  not  vociferous  in  their 
defense  of  it,  Warren,  New  Light  on  the  History  of  the  Federal  Judicial  Act  of 
1789,  37  Harv.  L.  Rev.  49,  81-83  (1923),  nor  did  they  expect  it  to  be  necessary 
in  all  cases.  Friendly,  The  Historical  Basis  of  the  Diversity  Jurisdiction,  41 
Harv.  L.  Rev.  483,  487-88  (1928).  Since  the  first  Judiciary  Act  of  1789,  section 
11,  1  Stat.  73,  78,  Congress  has  not  vested  the  full  range  of  jurisdiction  in  the 
lower  federal  courts.  That  act  provided  for  diversity  jurisdiction  where  the 
matter  in  dispute  exceeded  five  hundred  dollars.  As  suggested  in  Wisconsin  v. 
Pelican  Inc.  Co.,  127  U.S.  265,  297  (1888),  the  Judiciary  Act  of  1789  was  "passed 
by  the  first  Congress  assembled  under  the  Constitution,  many  of  whose  members 
had  taken  part  in  framing  that  instrument,  and  is  contemporaneous  ad  weighty 
evidence  of  its  true  meaning." 

Justice  Story,  in  Martin  v.  Hunter's  Lesee,  14  U.S.  (1  Wheat.)  304  (1816), 
where  it  was  not  necessary  to  the  decisions,  did  nevertheless  expound  on  the 
proposition  that  the  whole  judicial  power  must  be  vested  by  Congress  in  some 
court  of  its  creation.  He  elaborated  on  this  theorv  in  2  J.  Story,  Commentaries 
on  the  Constitution  §  1590,  395-96  (Cooley,  4th  Ed.  1873). 

Mandatory  broad  jurisdiction  was  soundly  rejected  by  the  Supreme  Court  in 
Cary  v.  Curtis,  44  U.S.  (3  How.)  236,  244  (1845),  where  it  was  said  that  the 
judicial  power  of  lower  courts: 

.  .  ,  although  it  has  its  origin  in  the  Constitution,  is  .  .  .  dependent  for 
its  distribution  and  organization,  and  for  the  modes  of  its  exercise,  entirely 
upon  the  action  of  Congress,  who  possess  the  sole  power  of  creating  the 
tribunals   (inferior  to  the  Supreme  Court)   for  the  exercise  of  the  judicial 
power,  and  of  investing  them  with  jurisdiction  either  limited,  concurrent,  or 
exclusive,  and  of  withholding  jurisdiction  from  them  in  the  exact  degrees  and 
character  which  to  Congress  may  seem  proper  for  the  public  good. 
The  view  taken  by  Justice  Story  was  again  repudiated  in  Sheldon  v.  Sill.  49  U.S. 
(8  How.)  441  (18.W),  which  upheld  the  power  of  Congress  to  deny  diversity  juris- 
diction over  an  assignment  action  that  could  not  otherwise  be  brought  in  federal 
court. 
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It  must  be  admitted,  that  if  the  Constitution  had  ordained  and  established 
the  inferior  courts,  and  distributed  to  them  their  respective  powers,  they 
could  not  be  restricted  or  divested  by  Congress.  But  as  it  has  made  no  such 
distribution,  one  of  two  consequences  must  result — either  that  each  inferior 
court  created  by  Congress  must  exercise  all  the  judicial  powers  not  given  to 
the  Supreme  Court,  or  that  Congress,  having  the  power  to  establish  the 
courts,  must  define  their  respective  jurisdictions.  The  first  of  these  inferences 
has  never  been  asserted,  and  could  not  be  defended  with  any  show  of  reason, 
and  if  not,  the  latter  would  seem  to  follow  as  a  necessary  consequence.  And 
it  would  seem  to  follow,  also,  that,  having  a  right  to  prescribe.  Congress 
may  withhold  from  any  court  of  its  creation  jurisdiction  of  any  of  the  enu- 
merated controversies.  Courts  created  by  statute  can  have  no  jurisdiction 
but  such  as  the  statute  confers.  No  one  of  them  can  assert  a  just  claim  to 
jurisdiction  exclusively  conferred  on  another,  or  withheld  from  all. 

The  Constitution  has  defined  the  limits  of  the  judicial  power  of  the  United 
States,  but  has  not  prescribed  how  much  of  it  shall  be  exercised  by  the  Cir- 
cuit Court;  consequently,  the  statute  which  does  prescribe  the  limits  of 
their  jurisdiction,  cannot  be  in  conflict  with  the  Constitution,  unless  it  con- 
fers powers  not  enumerated  therein. 

Such  has  been  the  doctrine  held  by  this  court  since  its  first  establishment. 
Id.  at  448-49. 

Years  earlier  the  Supreme  Court  sustained  the  assignee  clause  of  the  Judiciary 
Act  without  directly  addressing  whether  Congress  failed  in  its  duty  by  not  vest- 
ing jurisdiction  over  these  actions  when  between  citizens  of  different  states. 
Turner  v.  Banh  of  North  America,  4  U.S.  (4  Dall.)  8  (1799).  Instructive  is  the 
expression  of  Justice  Chase  in  argument  of  this  case  that  "congress  is  not  bound, 
and  it  would,  perhaps,  be  expedient,  to  enlarge  the  jurisdiction  of  the  federal 
Courts,  to  every  subject,  in  every  form,  which  the  constitution  might  warrant." 
Id.  at  10  n.  1. 

Justice  Story's  theory  has  continued  to  be  denounced  by  commentators,  in- 
cluding the  eminent  jurist.  Judge  Friendly,  who  wrote,  in  an  article  on  The  His- 
torical Basis  of  the  Diversity  Jurisdiction,  41  Harv.  L.  Rev.  483,  489  (1928),  that 
"[n]ot  only  did  the  Constitution  leave  the  state  courts  concurrent  jurisdiction  in 
ease  of  diversity  of  citizenship,  but  it  gave  Congress  the  power  to  confer  on  the 
new  judiciary  as  much  or  as  little  of  this  jurisdiction  as  it  pleased." 

Throughout  the  nearly  2(X)  years  since  creation  of  lower  court  jurisdiction. 
Congress  has  never  required  that  every  case  between  citizens  of  different  states 
be  able  to  be  brought  in  federal  court.  Current  law  places  a  minimum  limit  of 
$10,000  on  diversity  jurisdiction,  28  U.S.C.  §  1332.  The  Supreme  Court  has  never 
found  Congressionally  determined  limitations  to  be  constitutionally  infirm  and 
it  is  to  late  to  challenge  such  a  well-accepted  principle  of  law.  Therefore,  we  con- 
clude that  Congressional  legislation  totally  or  substantially  abolishing  diversity 
jurisdiction  in  the  federal  courts  would  without  question  be  constitutional. 

Maey  C.  Lawton, 
Deputy  Assistant  Attorney  General, 

Office  of  Legal  Counsel. 
Appendix  C 

federal  defense  removal 

Sec.  101.  Section  1441  of  title  28.  United  States  Code  is  amended  by  adding  the 
following  new  subsection  at  the  end  thereof : 

"(e)  Except  as  provided  in  section  1445  of  title  28,  United  States  Code,  any 
civil  action  brought  in  a  State  court  may  be  removed  by  any  defendant  or  any 
plaintiff  to  the  district  court  of  the  United  States  for  the  district  and  division 
embracing  the  place  where  such  action  is  pending  if  the  amount  in  controversy 
exceeds  the  sum  or  value  of  $2.5,000  exclusive  of  interests  and  costs,  and  if  a 
defendant  asserts  a  substantial  defense  arising  under  the  Constitution,  laws  or 
treaties  of  the  United  States  which,  if  sustained,  would  be  dispositive  of  the 
entire  action.". 

Sec.  102.  Section  1445  of  title  28,  United  States  Code,  is  amended  by  adding 
the  following  subsection : 

"(d)  In  addition  to  those  actions  described  in  subsections  (a)  through  (c)  of 
this  section,  the  following  civil  actions  otherwise  removable  pursuant  to  section 
1441(e)  of  title  28,  United  States  Code,  shall  not  be  removed  from  a  State  court 
to  any  district  court  of  the  United  States  : 
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"(1)  A  civil  action  in  any  State  court  by  an  employee  to  recover  wages 

"^''f2)'f  Svi?  a'uon'ii'any  State  court  for  injury  to  or  death  of  a  seaman 
under  section  688  of  Title  46 ;  ,  ,.   .  .       ^v,         ^   ^-^  «r, 

"(3)  A  civil  action  brought  by  any  State  or  a  subdivision  thereof,  to  en- 
force the  Constitution,  statutes,  ordinances,  or  administrative  regulations 
of  such  State  or  subdivision,  or  an  action  against  a  State,  subdivision,  or 
officer  to  require  such  enforcement ;  ,      c.<-  4. 

"(4)  A  civil  action  for  the  condemnation  of  private  property  under  btate 
law  or  for  the  award  of  compensation  therefor  ; 

"(5)  A  civil  action  in  which  the  only  ground  for  removal  is  the  defense 
that  the  defendant  could  not  constitutionally  be  subject  to  process  of  the 
courts  of  the  State ; 

"(6)  A  civil  action  in  which  the  only  ground  for  removal  is  the  claim 
that  the  suit  or  relitigation  of  an  issue  in  the  suit  is  barred  by  an  adjudica- 
tion from  another  court  that  the  Constitution  or  laws  of  the  United  States 
require  the  State  court  to  honor  or  that  the  Constitution  or  laws  of  the 
United  States  require  or  forbid  recourse  to  the  laws  of  a  particular  State.". 

SECnON-BY-SECnON   ANALYSIS 

Sec.  101 — Actions  Removable. — This  section  amends  section  1441  of  title  28, 
United  States  Code,  by  adding  a  new  subsection,  (e),  which  provides  for  removal 
of  actions  from  a  state  court  to  the  federal  district  court  of  the  division  where 
the  action  is  pending,  in  cases  where  the  defendant  asserts  a  substantial  federal 
defense. 

The  current  federal  question  jurisdictional  provision  in  section  1331(a)  of 
title  28,  United  States  Code,  establishes  federal  jurisdiction  in  cases  "arising 
under  the  Constitution."  The  courts  have  interpreted  this  provision  to  exclude 
actions  in  which  the  federal  question  is  not  raised  on  the  face  of  the  complaint. 
The  abolition  of  diversity  jurisdiction  for  parties  from  different  states  is  founded 
on  the  notion  that  federal  courts  should  be  available  principally  for  the  vindica- 
tion of  federal  rights.  The  concept  of  federal  defense  removal  adheres  to  that 
policy  by  making  the  federal  forum  available  for  either  party  where  an  impor- 
tant federal  question  is  raised  as  a  defense. 

The  action  may  be  removed  by  any  defendant  or  plaintiff  where  the  jurisdic- 
tional amount  of  $25,000  is  met.  This  jurisdictional  amount  requirement  is 
necessary  to  prevent  unfounded  or  frivolous  defenses  from  being  raised  for  the 
sole  purpose  of  enabling  a  party  to  remove  a  case  to  federal  court. 

Sec.  102 — Actions  Not  Removable. — This  section  amends  section  1445  of  title 
28,  United  States  Code  by  adding  a  new  subsection,  (d),  which  enumerates 
actions  which,  in  addition  to  those  currently  listed  in  subsections  (a),  (b),  and 
(c)  of  that  section,  are  not  removable  where  a  substantial  federal  defense  is 
alleged  as  the  grounds  for  removal. 

Paragarph  (1)  prohibits  removal  of  actions  brought  by  an  employee  to  recover 
wages  under  section  216  of  title  29,  United  States  Code,  the  Fair  Labor  Stand- 
ards Act. 

Paragraph  (2)  bars  removal  of  actions  for  injury  or  death  of  a  seaman  under 
section  688  of  title  46,  United  States  Code,  the  Jones  Act. 

Paragraph  (3)  prohibits  removal  of  actions  brought  by  a  state  or  subdivi- 
sion to  enforce  its  laws  or  actions  brought  against  a  state  or  subdivision  to 
obtain  enforcement  of  its  laws. 

Paragraph  (4)  precludes  removal  of  eminent  domain  actions  brought  under 
state  law. 

Paragraph  (5)  prevents  removal  of  actions  in  which  the  basis  for  removal 
is  the  defendant's  allegation  that  the  state  court  could  not  constitutionally 
obtain  service  of  process  on  him. 

Paragraph  (6)  prohibits  removal  where  the  grounds  for  removal  is  the  asser- 
tion that  the  actions  is  barred  by  a  previous  adjudication  by  the  court  of 
another  state  which  must  be  given  full  faith  and  credit.  Removal  is  also  dis- 
allowed where  it  is  alleged  that  the  federal  constitution  or  laws  requires  or 
prohibits  adherence  to  a  state's  law. 

These  provisions  are  included  to  further  the  policy  of  keeping  actions  in 
state  courts  which  are  historically  thought  of  as  peculiarly  within  the  state 
domain,  or  are  so  technical  in  nature  that  they  are  more  appropriately  litigated 
In  state  courts. 
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Mr.  Kastenmeier  (continuing) .  We  have  another  vote,  and  I  think 
it's  only  fair  to  conclude  today's  hearing  at  this  hour.  The  hour  is  late. 

Mr.  Meador  has  been  very  patient,  and  members  have  been  very 
good  about  returning  after  votes,  but  we  will  conclude  at  this  moment. 
And  I  wish,  again,  to  express  my  own  personal  thanks  and  that  of 
the  subcommittee  for  Mr.  Meador's  appearance  again  here  today. 

And  we  will  perhaps  have  an  opportunity  to  at  least  explore  aspects 
of  this  at  some  future  time,  as  is  necessary. 

Mr.  Meador.  We'll  be  glad  to  respond  in  writing  if  you  have  any 
other  questions. 

Mr.  IvASTENMEiER.  Tliauk  you. 

That  concludes  today's  hearings. 

[Whereupon,  at  5 :05  p.m.,  the  hearing  was  adjourned.] 


APPENDIXES 

Diversity  of  Citizenship  Jurisdiction 
APPENDIX  I— ADDITIONAL  STATEMENTS 

(a) 

American  Civil  Liberties  Union, 

Washiiiffton,  D.C.,  March  21,  1979. 
Hon.  Robert  W.  Kastenmkikr, 
Rayhurn  Building, 
Washington,  D.G. 

Dear  Representative  Kastenmeier:  We  understand  that  the  Subcommittee 
on  Courts,  Civil  Liberties  and  the  Administration  of  Justice  is  planning  to  con- 
sider H.R.  2202  and  H.R.  1046  at  markup  this  week.  We  would  like  to  take  this 
opportunity  to  convey  the  position  of  the  American  Civil  Liberties  on  these  bills. 

A.    abolition    of   DIV^aiSITY   JURISDICTION    AND   AMOUNT-IN-CONTROVERSY 

The  ACLU  urges  the  Subcommittee  to  favorably  report  H.R.  2202,  which  would 
abolish  diversity  jurisdiction  and  the  amount  in  controversy  requirement  iu 
federal  question  cases.  As  an  organization  dedicated  to  the  enforcement  of  fed- 
erally-protected rights,  the  ACLU  shares  the  concerns  of  the  Subcommittee  about 
the  workload  and  delay  in  the  federal  court  system,  since  these  conditions  often 
infringe  on  the  ability  of  civil  rights-civil  liberties  litigants  to  have  their  claims 
heard.  Of  more  importance  is  the  fact  that  we  oppose  unnecessary  technical 
and  financial  barriers  which  limit  the  ability  of  citizens  to  enforce  their  federal 
rights  in  federal  courts.  Accordingly,  the  National  Board  of  the  ACLU  has 
adopted  the  following  policy  : 

"ACLU  supports  legislation  to  open  federal  courts  to  direct  access  to  all  fed- 
erally based  claims  of  civil  rights  and  civil  liberties  without  regard  to  any  amount 
of  controversy.  ACLU  opposes  the  use  of  doctrines  such  as  exhaustion,  comity 
and  abstention  to  require  such  litigation  first  be  presented  to  state  or  other  local 
courts. 

"If  such  access  to  federal  courts  for  civil  rights  and  civil  liberties  cases  cannot 
be  provided  without  reduction  of  other  jurisdiction  of  federal  courts,  ACLU 
would  favor  such  reduction  of  other  jurisdiction." 

Because  claims  based  on  diversity  jurisdiction  do  not  involve  the  enforcement 
of  federally  protected  rights,  the  elimination  of  diversity  jurisdiction  represents 
an  effective  way  to  reduce  federal  court  workload.  To  do  so  is  also  consistent 
with  our  approach  to  access  to  justice  issues  which  has  as  its  primariy  objective 
the  protection  and  expansion  of  federal  court  jurisdiction  over  civil  rights  and 
civil  liberties  matters. 

We  urge  the  Subcommittee  to  favorably  consider  a  single  amendment  to  Sec- 
tion 4  of  H.R.  2202  to  make  the  repeal  of  the  amotmt  iu  controversy  requirement 
in  federal  question  cases  effective  as  to  all  cases  pending  on  the  date  of  enact- 
ment. Such  a  change  would  assure  that  no  further  litigation  of  this  jurisdictional 
issue  is  necessary  and  thus  will  result  iu  a  savings  of  judicial  resources  as  well 
as  immediate  benefits  to  federal  question  litigants. 

B.    EXPANSION    OF    MAGISTRATES'    JURISDICTION 

The  ACLU  would  like  to  commend  the  Subcommittee  for  the  improvements  in 
legislation  expanding  the  civil  and  criminal  jurisdiction  of  magistrates.  In 
January  1978,  we  proposed  several  amendments  to  resolve  the  major  concerns 
which  we  had  expressed  regarding  S.  1613,  legislation  then  pending  before  the 
Subcommittee.  These  amendments  were  adopted  by  the  Subcommittee  and  are 
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now  incorporated  into  H.R.  1046.  We  are  pleased  that  the  legislation  provides 
for  totally  consensual  jurisdiction  in  civil  cases  and  criminal  misdemeanor  cases. 
Procedures  to  assure  knowing  and  voluntary  consent  are,  in  our  view,  essential 
to  the  acceptability  of  expanded  magistrate  jurisdiction.  H.R.  1046  treats  this 
enlargement  of  magistrate  authority  in  a  manner  preferable  to  that  used  in  the 
current  Senate  version,  S.  237.  We  will  present  testimony  to  the  Senate  Judi- 
ciary Committee  this  week  urging  the  Committee  to  conform  the  provisions  of 
S.  237  to  those  of  H.R.  1046. 

It  is  our  beUef  that  passage  of  H.R.  2202  and  H.R.  1046  will  aid  congressional 
efforts  to  improve  the  operation  of  the  federal  judiciary  and  enable  legislation 
which  will  more  directly  improve  access  to  justice  for  civil  liberties  litigants — 
such  as  reform  of  standing  requirements,  expansion  of  §  1983  liability  and  class 
action  reform — to  be  enacted. 

We  are  grateful  for  the  subcommittee's  consideration  of  these  suggestions  and 
we  are  looking  forward  to  working  with  you  on  these  and  other  matters  in  the 
months  ahead. 
Sincerely, 

John  H.  F.  Shattuck, 

Director. 
Kaeen  Cheistensen, 

Legislative  Counsel. 

(b) 

American  CotrNcrL  of  Life  Insueance, 

Washington,  D.O.,  March  21,  1979. 

Re  H.R.  2202,  a  bill  "To  abolish  diversity  of  citizenship  as  a  basis  of  jurisdiction 
of  Federal  district  courts,  to  abolish  the  amount  in  controversy  require- 
ment in  Federal  question  cases,  and  for  other  purposes." 

Hon.   ROBEET  W.  Kastenmedee, 

Chairman,  Subcommittee  on  Courts,  Civil  Liberties,  and  Administration  of 
Justice,  Committee  on  the  Judiciary,  House  of  Representatives,  Washing- 
ton, D.C. 

Deae  Me.  Chaieman  :  I  a  writing  to  you  on  behalf  of  the  American  Council  of 
Life  Insurance  to  present  the  views  of  the  Council  on  the  bill  H.R.  2202.  The 
Council  has  a  membership  of  484  life  insurance  companies  which  have  95  i)ercent 
of  the  life  insurance  in  force  in  the  United  States. 

The  Council  is  opposed  to  section  1  of  H.R.  2202  which  would  amend  28  U.S.C. 
section  1332  to  abolish  diversity  of  citizenship  as  a  basis  of  jurisdiction  of  Federal 
district  courts.  The  right  of  a  party  to  litigate  in  a  Federal  district  court,  when 
diversity  requirements  are  met,  as  well  as  in  the  state  court  is  a  valuable  right 
of  civil  litigants  which  should  be  preserved. 

Federal  courts  in  diversity  of  citizenship  cases  provide  litigants  with  pro- 
cedural advantages  that  are  not  and  cannot  be  provided  by  a  state  court.  For 
example,  the  federal  system  provides  the  machinery  for  the  100  mile  extra- 
territorial service  of  process,  the  100  mile  "bulge"  available  to  subpoena  wit- 
nesses, and  allows  pretrial  discovery  in  any  one  of  the  U.S.  Districts  without 
resorting  to  supplemental  proceedings  in  state  courts.  Another  advantage  of  the 
federal  courts  is  that  it  provides  an  out  of  state  litigant  with  a  court  that  has 
familiar  procedures  rather  than  a  local  court  where  the  procedures  may  be 
different  and  unknown. 

H.R.  2202  would  require  life  insurance  companies  to  litigate  nearly  all  cases 
in  state  courts  and  subject  them  to  greater  risk  of  local  prejudice.  While  the 
causes  of  prejudice  may  have  been  reduced  between  individual  persons,  local 
prejudice  and  distrust  of  the  outsider  still  exist  in  certain  rural  areas  and  metro- 
politan centers,  particularly  when  a  large  out  of  state  corporation  is  in  litigation 
against  a  local  individual.  State  judges  who  are  elected  in  their  districts  and 
juries  which  are  selected  from  the  smaller  state  districts  may  have  n)any  more 
temptations  to  favor  a  local  resident  over  a  litigant  from  outside  of  the  state. 

H.R.  2202  would  effectively  eliminate  the  federal  removal  option  for  most  life 
Insurance  companies.  The  present  diversity  rules  are  working  well,  and  there 
is  no  demonstrated  need  for  this  drastic  change.  In  many  instances  the  Federal 
■district  courts  are  in  a  better  position,  because  of  less  crowded  dockets  and  a 
variety  of  other  reasons,  to  provide  more  eflBcient  and  satisfactory  handling  of  liti- 
gated matters. 
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As  a  result  of  tlie  bill,  a  much  greater  volume  of  cases  would  wind  up  in  the 
state  courts,  increasing  the  financial  and  administrative  burdens  on  state  and 
local  governments.  They  are  already  struggling  under  their  current  responsi- 
bilities and  are  less  able  and  probably  less  willing  than  the  Federal  government 
to  bear  the  increased  costs.  In  most  instances  this  will  result  in  less  efficient  and 
less  uniform  administration  of  justice. 

For  these  reasons,  we  recommend  that  the  provisions  in  H.R.  2202  to  abolish 
diversity  of  citizenship  jurisdiction  be  deleted  from  the  bill. 

We  respectfully  request  that  this  letter  be  included  in  the  printed  record  of 
the  hearings  on  H.R.  2202. 


Sincerely  yours, 


Lin  WOOD  Holton, 
Vice  President  and  General  Counsel. 


(c) 

Ameeican  Insurance  Association, 

Washington,  D.C.,  April  2,  1979. 
Re  H.R.  2202. 
Mr.  Michael  Remington, 

Majority  Counsel,  Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administra- 
tion of  Justice,  Rayhurn  House  Office  Building,  Washington,  B.C. 
Dear  Mr.  Remington  :  The  American  Insurance  Association  is  a  voluntary 
trade  association  of  147  stock  property  and  casualty  insurance  companies.  Our 
member  companies,  as  major  property  and  liability  insurers,  are  involved  in  a 
large  number  of  law  suits.  Accordingly,  any  changes  in  the  legal  system,  either 
federal  or  state,  which  would  modify  present  procedure  for  the  trial  of  con- 
troversies impacts  our  members. 
We  would  like  to  register  our  opposition  to  H.R.  2202. 

Historically,  the  purpose  of  diversity  jurisdiction  has  been  to  allow  out-of- 
state  litigants  to  avoid  local  prejudice.  This  purpose  is  accomplisbed  by  allowing 
out-of-state  plaintiffs  to  bring  actions  originally  in  federal  district  court  and 
by  allowing  out-of-state  defendants  to  remove  actions  from  state  to  federal 
court. 

The  value  of  this  access  is  recognized  in  the  United  States  Constitution  which 
provides  in  Article  III  that  "[t]he  judicial  Power  shall  extend  ...  to  contro- 
versies .  .  .  between  Citizens  of  different  States  .  .  .  ."  The  Supreme  Court 
itself  has  stated  in  United  States  v.  Deveux,  9  U.S.  (Cranch)  61,  at  87 : 

".  .  .  However  true  the  fact  may  be,  that  the  tribunals  of  the  states  will  ad- 
minister justice  as  impartially  as  those  of  the  nation,  to  the  parties  of  every 
description,  it  is  not  less  true,  that  the  constitution  itself  either  entertains  ap- 
prehensions on  this  subject,  or  views  with  such  indulgence  the  possible  fears 
and  apprehensions  of  suitors,  that  it  has  established  national  tribunals  for  the 
decision  of  controversies  between  .  .  .  citizens  of  different  states." 

We  are  not  convinced  that  the  reasons  for  diversity  jurisdiction  no  longer 
exist.  The  potential  for  local  prejudice  is  particularly  predominant  in  personal 
injury  cases  where  there  is  a  corporate  defendant.  Product  manufacturers  and 
insurers  named  in  direct  action  suits  have  become  the  source  of  increasingly 
larger  awards  for  plaintiffs.  Access  to  federal  district  courts  provides  a  neces- 
sary device  to  attorneys  who  represent  insurance  consumers  who  seek  to  avoid 
this  prejudice.  If  the  federal  courts  are  closed  to  these  litigants,  the  result  will 
be  a  more  rapid  expansion  of  liability  and  increasingly  larger  awards,  inflating 
the  cost  of  goods  and  services  and  contributing  to  current  insurance  avail- 
ability and  cost  problems. 

We  also  question  whether  H.R.  2202  alone  is  sufficient  to  eliminate  diversity 
jurisdiction  in  light  of  the  mandatory  language  of  Article  III  of  the  United 
States  Constitution  which  requires  that  "[t]he  judicial  power  shall  extend  .  .  . 
to  Controversies  .  .  .  between  Citizens  of  different  States  .  .  ."  (emphasis  added). 
We  have  seen  no  legal  research  indicating  that  legislation  such  as  H.R.  2202, 
without  a  constitutional  amendment  would  eliminate  diversity  jurisdiction. 
Indeed,  we  question  whether  these  bills  themselves  are  not  constitutionally  in- 
firm because  in  direct  violation  of  an  express  constitutional  mandate. 

We  support  the  goal  of  decreasing  the  burdensome  case  load  in  the  federal 
courts.  Any  changes  which  would  simplify  or  expedite  the  resolution  of  con- 
troversies would  Insure  to  our  benefit,  both  as  litigants  and  as  taxpayers  who 
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share  the  cost  of  support  our  system  of  federal  courts  We  strongly  believe, 
however  that  abolishing  the  diversity  jurisdiction  of  the  federal  district  courts 
is  not  the  proper  way  to  achieve  this  goal  because  of  continuing  local  prejudice 
agSt  certain  Utigants  and  because  of  the  constitutionality  of  such  a  change 

'^  Arguments  in  favor  of  H.R.  2202  center  around  the  need  to  relieve  the  in- 
creasing case  load  of  federal  district  courts.  We  believe  this  purpose  can 
be  accomplished  more  easily  by  simply  increasing  the  amount  in  controversy 
in  such  cases  from  $10,000  to  $50,000.  .... 

For  the  foregoing  reasons,  the  American  Insurance  Association  must  re- 
snectfully  oppose  passage  of  H.R.  2202  and  suggests  raising  the  jurisdictional 
amount  requirement  to  $50,000  as  an  alternative  approach  to  reducmg  con- 
gestion in  the  federal  district  courts. 

Respectfully  submitted.  ^^^  ^^^^^^  Attorney. 

Association  of  American  Railroads, 

Washington,  D.C.  March  8, 1979. 

Hon.  Robert  W.  Kastenmeier,  ....... 

Chairman  Subcommittie  on  Courts,  Civil  LiUrtics,  and  the  Administration 
of  Justice  of  the  Committee  on  the  Judiciary,  House  of  Representatives, 
Washinyton,  D.C. 

Dear  Mr.  Chairman:  The  Association  of  American  Railroads  (AAR)  wishes 
to  register  its  oppo.sition  to  H.R.  2202,  a  bill  to  abolish  diversity  of  citizenship  as 
a  basis  of  federal  court  jurisdiction.  The  AAR  is  a  voluntary,  unincorporated, 
nonprofit  organization  computed  of  member  railroad  companies  operating  in 
the  United  States,  Canada,  and  Mexico. 

H.R.  2202  is  nearly  identical  to  H.R.  9622,  a  bill  which  was  introduced  in 
the  9oth  Congress.  The  AAR  voiced  its  opposition  to  H.R.  9G22  in  the  attached 
letter  of  March  29,  1978  to  Chairman  DeConcini  of  the  Senate  Judiciary  Sub- 
committee on  improvements  in  Judicial  Machinery.  In  that  letter  we  also  stated 
our  support  for  and  endorsement  of  the  statement  submitted  on  H.R.  9622  by 
the  National  Association  of  Railroad  Trial  Counsel  (NARTC)  in  a  letter  sent 
by  tJiat  Association  to  Chairman  DeConcini  on  March  13,  1978.  Copies  of  the 
AAR  and  NARTC  statements  are  attached. 

We  urge  that  H.R.  2202  be  rejected. 
Sincerely, 

Hakby  J.  Breithaupt. 

Attachments, 

Association  of  American  Railroads, 

Washington,  B.C.,  March  29,  1978. 
Hon.  Dennis  DeConcini, 

Citairman,  ssubcotntnittee  on  Improvements  in  Judicial  Machitiery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  On  behalf  of  the  Association  of  American  Railroads,  I 
would  lilve  to  register  our  opposition  to  H.R.  9622,  a  bill  which  (1)  would  abolish 
diversity  of  citizenship  as  a  basis  of  federal  court  jurisdiction  and  (2)  would 
abolish  the  amount  in  controversy  requirement  in  federal  question  cases. 

The  Association  of  American  Railroads  (AAR)  is  a  voluntary i  unincorporated, 
nonprofit  organization  composed  of  member  railroad  companies  operating  in  the 
United  States,  Canada,  and  Mexico.  These  railroad  companies  operate  92  per- 
cent of  the  linehaul  tracliage,  employ  94  percent  of  the  worivers,  and  produce  97 
percent  of  the  freight  revenues  of  all  railroads  in  the  United  States.  The  AAR 
believes  that  the  provisions  of  H.R.  9622  which  would  remove  diversity  as  a  basis 
for  federal  court  jurisdiction  are  unwise  and  contrary  to  the  best  interests  of 
justice. 

The  principal  justification  of  proponents  for  H.R.  9622  is  that  diversity-bassed 
jurisdiction  is  simply  no  longer  needed.  The  railroad  industry  is  of  the  position 
that  diversity  continues  to  serve  a  useful  purpose  by  protecting  out-of-state  in- 
dividuals and — more  significantly  for  our  purposes — out-of-state  corporations 
such  local  prejudice.  Attorneys  representing  the  railroad  industry  believe  that 
•such  local  prejudice  or  bias  continues  to  exist  despite  the  reports  of  many  wit- 
nesses in  hearings  held  by  the  Subcommittee  that  bias  against  out-of-state  par- 
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ties  no  longer  exists  in  the  state  court  systems.  Removal  under  28  U.S.C.  §  1441 
continues  to  be  a  useful  tool  (1)  in  avoiding  the  emotional  environments  some- 
times accompanying  suits  brought  against  railroads  as  a  result  of  grade  crossing, 
accidents,  for  example,  as  well  as  (2)  in  conjunction  with  28  U.S.C.  §  1404(a) 
with  respect  to  the  transfer  of  suits  from  locations  which  have  no  practical 
relationship  to  the  object  of  the  suit  to  more  reasonably  located  areas.  The  state 
court  systems  are  unable  to  adequately  address  these  situations,  especially  as 
they  afcect  large  corporations  such  as  railroads. 

Additional  points  raised  by  proponents  of  H.R.  9622  are  that  federal  court 
judges  must  "guess"  at  state  law  and  that  the  state  courts  can  easily  handle  the 
increased  load.  In  response  we  argue  that  federal  judges  in  most  instances  have 
previously  practiced  at  the  state  level  and  have  appropriate  means  available  for 
determining  state  law  with  which  they  are  unfamiliar.  No  resort  to  "guessing"  is 
necessary.  Further,  the  state  courts  in  many  cases  are  as  congested,  or  even 
more  congested,  than  the  federal  courts.  The  most  congested  state  courts  will 
receive  the  larger  share  of  the  diversity  cases  thrown  to  the  states. 

Finally,  the  AAR  supports  and  endorses  the  statement  submitted  on  H.R.  9622 
by  the  National  Association  of  Railroad  Trial  Counsel  (NARTC)  in  a  letter  sent 
by  Stephen  A.  Trimble,  the  President  of  that  organization,  to  Subcommittee 
Chairman  Dennis  DeConcini  on  March  13,  1978.  The  NARTC  letter  spells  out,  in 
a  more  detailed  fashion  the  position  of  the  railroad  industry  on  H.R.  9622. 

We  urged  that  H.R.  9622  be  rejected. 
Sincerely, 

Haret  J.  Breithaupt,  Jr. 

(e) 

[From  the  Record  of  The  Association  of  the  Bar  of  the  City  of  New  York  vol.  33, 

No.  8,  November  1978] 

Federal  Diversity   Jurisdiction* 

(By  the  Committee  on  Federal  Legislation,  the  Association  of  the  Bar  of  the 

City  of  New  Yorlv,  New  York,  N.Y.) 

A  number  of  legislative  proposals  have  been  made  to  abolish  or  reduce  the 
diversity  jurisdiction  of  the  federal  courts.  On  February  28,  1978  the  House 
of  Representatives  passed  H.R.  9622  providing  for  abolition  of  diversity  juris- 
diction;  ^  that  bill  (S.  2389)  and  another  (S.  2094)  providing  for  somewhat 
less  sweeping  reductions  are  presenting  pending  in  the  Senate. 

After  study  of  the  issues,  our  Committee  has  concluded  that  diversity  juris- 
diction has  served  our  nation  well  and  that  convincing  proof  of  the  need  for 
change  is  lacliing.  Although  our  views  are  set  forth  more  fully  later  in  this 
report,  we  note,  by  way  of  summary,  that  prime  among  our  reasons  for  be- 
lieving that  the  present  legislation  is  unwise  are:  1)  the  fear  of  sectional  bias, 
which  seems  to  be  one  of  the  factors  responsible  for  the  original  grant  of  di- 
versity jurisdiction,  has  by  no  means  been  shown  to  be  illusory  today;  2)  the 
benefits  provided  by  a  nationwide  system  of  federal  courts,  well-equipped  in 
terms  of  procedures  and  resources  to  deal  with  modern  disputes  which  stretch 
across  state  boundaries  and  frequently  involve  citizens  of  many  states,  are  con- 
siderable;  and  3)  any  overcrowding  of  the  federal  courts,  offered  as  a  major 
justification  for  the  proposed  reduction  or  aboUtion  of  federal  diversity  juris- 
diction, can  better  be  dealt  with  in  other  ways  which  do  not  impair  the  bene- 
fits provided  by  diversity  jurisdiction. 

For  these  and  other  reasons  set  out  in  this  report,  we  believe  that  substan- 
tial alteration  of  diversity  jurisdiction  is  unwarranted;  accordingly,  we  op- 
pose the  pending  legislation  embodied  in  H.R.  9622,  S.  2389  and  S.  2094. 

I.  introduction 

Jurisdiction  over  controversies  between  citizens  of  different  states  has  been 
an  element  of  the  jurisdiction  of  the  federal  courts  since  the  enactment  of 

*This  report  has  been  distributed  to  members  of  the  Congress  and  Interested  executive 
departments  and  agencies. 

1 124  Cong.  Rec.  H.  1569  (daily  ed.  Feb.  28,  1978). 
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the  Judiciary  Act  of  1789.^  The  exercise  of  such  diversity  jurisdiction  by  the 
"inferior"  federal  courts  is  specifically  authorized,  but  not  mandated,  by  Article 
III  of  the  Constitution.* 

The  precise  rationale  for  diversity  jurisdiction  is  obscure  and  the  histori- 
cal evidence  is  minimal/  The  initial  concept  of  federal  diversity  jurisdiction 
probably  arose  from  one  or  more  of  several  related  concerns :  a  fear  that  state 
courts  would  be  biased  against  those  from  out-of-state  generally ;  °  a  more  par- 
ticularized fear  that  state  courts  might  be  less  fair  to  interests  of  out-of-state 
creditors ; "  or  a  conviction  that  the  federal  courts  were  potentially  superior 
to  the  state  courts  then  in  existence  and  that  it  was  beneficial  to  direct  more 
cases  to  the  federal  courts.' 

Throughout  much  of  the  last  century  and  the  early  years  of  this  century 
diversity  cases  were  decided,  in  accordance  with  the  holding  of  Swift  v. 
Tyson,^  by  the  application  of  federal  common  law  rather  than  the  law  of 
each  of  the  states,  which  would  have  been  applied  but  for  the  accident  of 
diversity.  This  changed  with  the  Supreme  Court's  decision  in  Erie  R.R.  v. 
Tompkins,^  and  state  substantive  law  now  governs  in  diversity  suits.  Also 
during  this  century,  sources  of  dissatisfaction  with  the  substantive  holdings 
of  the  federal  courts  in  labor  disputes  "  and  other  areas  of  significant  concern 
to  emerging  state  economic  policies  were  eliminated  by  a  variety  of  federal 
enactments."  Nevertheless,  and  particularly  as  the  volume  of  federal  ques- 
tion litigation  in  the  federal  courts  has  grown,  there  have  been  a  number  of 
suggestions  that  diversity  jurisdiction  should  be  restricted  or  abolished."  The 
legislation  commented  upon  in  this  report  reflects  a  number  of  those  suggestions. 

II.  THE  CURRENT  LAW 

The  basic  grant  of  diversity  jurisdiction  to  the  federal  district  courts  is 
today  contained  in  28  U.S.C.  §  1332,  which  vests  the  district  courts  with  orig- 


2  Ch.  20,  1  stat.  73  (1789).  The  Judiciary  Act  was  drafted  and  debated  by  many  of 
those  who  participated  in  framing  the  Constitution.  See  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.S.  265,  297  (1888)  ;  Warren,  New  Light  on  the  History  of  the  Federal  Judiciary  Act  of 
1789,  37  Harv.  L.  Rev.  49,  57-130  (1923).  The  statute  created  a  system  of  inferior  federal 
courts,  including  at  least  one  district  court  for  each  state  and  three  circuit  courts,  the 
latter  possessing  the  original  jurisdiction  of  some  diversity  cases,  "concurrent  with  the 
courts  of  the  several  states."  Ch.  20  §  11.  1  stat.  73  (1789).  1875  Legislation  broadened 
the  scope  of  diversity-type  cases  within  the  circuit  courts'  original  cognizance.  .Judiciary 
Act  of  1875,  ch.  137,  §  1,  18  stat.  470  (1875).  In  1891  further  procedural  modifications 
■were  made  in  the  Circuit  Court  of  Appeals  Act,  ch.  517,  26  stat.  826  (1891).  This  act 
created  courts  of  appeals  for  each  circuit,  which  became  the  only  circuit  courts  when  the 
1911  Judicial  Code  abolished  the  original  circuit  courts  and  transferred  diversity  and  other 
types  of  cases  to  the  district  courts.  Judicial  Code  Act  of  1911,  ch.  231.  36  stat.  1087 
(1911). 

3  U.S.  Const,  art.  Ill  §  II. 

^  Friendly,  The  Historic  Basis  of  Diversify  Jurisdiction,  41  Harv.  L.  Rev.  483,  487 
(1928)  ;  Moore  and  Weckstein,  Diversity  Jurisdiction:  Past,  Present  and  Future,  43  Tex. 
L.  Rev.  1  (1964)  ;  13  C.  Wright  and  A.  Miller,  Federal  Practice  and  Procedure  §  3601  at 
573  (1975)  ;  see  also  Frank,  For  Maintaining  Diversity  Jurisdiction.  73  Yale  L.J.  7,  9 
(1963). 

s  See,  e.g.,  Bank  of  United  States  v.  Deveaux,  9  U.S.  (5  Cranch)  61  87  (1809).  "How- 
ever true  the  fact  may  be.  that  the  tribunals  of  the  states  will  administer  justice  as  im- 
partially as  those  of  the  nation,  to  parties  of  every  description,  it  is  not  less  true,  that  the 
constitution  itself  either  entertains  apprehensions  on  this  subject,  or  views  with  such 
indulgence  the  possible  fears  and  apprehensions  of  suitors,  that  it  has  established  national 
tribunals  for  the  decision  of  controversies  between  aliens  and  a  citizen,  or  between  citizens 
of  different  states." 

*  Friendly,  supra  n.  4,  at  498-99. 

T  In  Federalist  No.  81,  Hamilton  observed  "every  man  may  discover  that  courts  consti- 
tuted like  those  of  some  of  the  States  would  be  improper  channels  of  the  judicial  authority 
of  the  Union." 

8  41  U.S.  (16  Pet.)  1  (1842). 

e.304  U.S.  64  (1938). 
„.^''.,^?<^^<^>^<^"''sion  in  Statement  of  John  P.  Frank,  before  the  Subcommittee  on  Courts, 
Civil  Liberties,  and  the  Administration  of  Justice  of  the  House  Committee  on  the  Judiciary, 
Ilearmgs  on  Diversity  of  Citizenship,  95th  Cong.,  1st  Sess.  at  232   (1977)    (hereinafter 
"House  Hearings"). 

//t^?^'  ^;?-'  Friendly,  Federal  JuHsdiction:  A  General  View  139-52  (1973)  :  Bork,  Dealinn 
with  the  Overload  in  Article  III  Courts,  70  F.D.R.  2.^1.  236-37  (1976))  ;  Burger  Annual 
AoS%i  T■,A^^^o2^^  "^  Judiciary,  62  A.B.A.J.  443  (1976)  ;  Friendly,  stipra  n.  4,  at  483, 
i  J^'  P'^^  ^^?^  ,^^  Frankfurter,  Distribution  of  Judicial  Power  Between  United  States 
and  State  Courts,  IS  Cornell  L.Q.  499  (1928).  Chief  Justice  Burger  has  said  that  there  is 
likely  to  be  so  much  additional  jurisdiction  thrust  on  th  e  federal  courts  over  the  next 
rtfv^    itl  ^^  will  do  well  to  perform  tliose  functions  alone  without  having  to  handle 


referred  to  in  Bratton.Birersj/j/  Jurisdiction— An  Idea  Whose  Time  Has  Passed,  51  Ind! 
ovpr  'TlJor^uZb  ^.  "^   ^'J^  ^-^^V^S,  ^!.  *^?  ^^'■^^  ^'^'^^  "f  'onimentary  relating  to  the  debate 
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anal  jurisdiction  in  civil  actions  where  the  amount  in  controversy  exceeds 
$10,000  and  where  the  litigants  are  citizens  of  different  states  or  citizens  of 
a  state  and  a  foreign  country.  This  jurisdiction  is  concurrent  with  that  of  the 
several  states. 

The  decision  as  to  whether  or  not  to  bring  a  suit  in  federal  or  state  court  is, 
of  course,  in  the  first  instance,  for  the  plaintiff! ;  a  plaintiff's  decision  to  sue 
in  state  court  is  not  necessarily  conclusive,  however.  Where  a  defendant,  not 
a  citizen  of  the  forum  state,  is  sued  in  the  courts  of  that  state,  he  may  re- 
move the  case  to  the  federal  district  court  for  the  judicial  district  in  which 
he  was  sued  if  original  jurisdiction  could  have  been  exercised  by  the  district 
court  because  the  litigants  were  of  diverse  citizenship.^*  By  statute,  such  re- 
moval is  not  available  to  a  defendant  sued  in  a  state  of  which  he  is  a  citizen, 
notwithstanding  the  fact  that  he  and  the  plaintiff  are  of  diverse  citizenship.*  " 

III.   THE  PROPOSED   LEGISLATION 

(1)  S.2S89 

Two  principal  proposals  are  pending  before  the  Senate  at  this  time.  The  first, 
S.  2389,  is  the  Senate  counterpart  to  H.R.  9622  which  was  passed  by  the  House 
of  Representatives  on  February  28,  1978.  This  bill  provides  for  what  is,  in  es- 
sence, a  total  abolition  of  the  present  diversity  jurisdiction  as  between  citizens 
of  the  United  States.  Excepted  from  this  abolition  are  suits  involving  citizens 
of  foreign  nations.  In  these  latter  cases,  referred  to  in  the  legislation  as  "alienage" 
cases,  the  minimum  amount  in  controversy  required  for  federal  jurisdiction 
would  be  raised  from  $10,000  to  $25,000.  Also  substantially  unaffected  by  the 
present  bill  is  the  grant  of  interpleader  jurisdiction  ( stalieholder  claims)  under 
28  U.S.C.  §  1335.  The  diverse  citizenship  of  claimants  thus  remains  a  basis  for  a 
stakeholder  to  assert  jurisdiction  under  this  provision. 

The  bill,  however,  modifies  the  basic  venue  provisions  of  federal  law."  It 
provides  that  any  civil  action  over  which  federal  jurisdiction  would  exist 
may  be  brought  in  the  judicial  district  where  all  plaintiffs  or  all  defendants 
reside,  or  where  "a  substantial  part  of  the  events  or  omissions  giving  rise  to 
the  claim  occurred,  or  a  substantial  part  of  property  that  is  the  subject  of  the 
action  is  situated.'  This  would  expand  federal  question  venue  to  make  the  dis- 
trict of  plaintilf's  residence  a  proper  location  for  the  action  and  it  would 
repalce  the  present  narrower  phrase  "in  which  the  claim  arose"  with  the  ex- 
pensive definition  of  location  quoted  above;  this  expansive  definition  of  loca- 
tion had  previously  been  adopted  for  other  aspects  of  venue,  but  not  for  that 
pertaining  to  federal  question  matters." 

In  a  related  and  significant  matter,  S.  2389  also  would  expand  federal 
jurisdiction  as  to  "federal  questions"  cases  by  eliminating  entirely  the  $10,000 
jurisdictional  requirements  of  28  U.S.C.  §  1331. 

(2)  S.  2094 

A  second  and  narrower  bill  was  originally  proposed  by  the  Department  of 
Justice.  The  Department  continues  to  sponsor  this  bill,  S.  2094,  but  also  has 
indicated  that  the  broader  S.  2389  would  be  acceptable  to  it.^ 

S.  2094  provides  that  the  scope  of  jurisdiction  over  diversity  cases  be  re- 
tained as  a  definitional  matter,  but  that  such  jurisdiction  may  not  be  invoked 
by  a  plaintiff  in  any  federal  court  located  in  a  state  of  which  he  is  a  citizen. 
Plaintiffs  could  still  invoke  diversity  jurisdiction  in  states  other  than  those 
of  which  they  are  citizens,  while  defendants  would  remain  free  to  remove 
cases  brought  in  the  state  courts  when  they  are  not  citizens  of  such  states  and 
where  diversity  of  citizenship  exists.  This  would  allow  removal  to  federal 
court  by  a  defendant  of  an  action  brought  by  a  plaintiff  who  could  not  him- 
self have  brought  it  in  federal  court. 


"28  U.S.C.  §  1441(a)    (1970). 

"28  U.S.C.  §  1441(b)    (1970). 

*For  purposes  of  all  of  the  provisions  discussed  above,  a  corporation  is  a  citizen  of  the 
state  of  its  incorporation  and  of  the  state  in  ■which  it  maintains  its  principal  place  of 
business.^^ 

15  28  U.S.C.  §  1332(c)   (1970). 

i«28  U.S.C.  §1391  (1970),  as  amended,  Acts  of  Oct.  21,  1976,  Pub.  L,.  Nos.  94-574, 
94-583.  90  Stat.  2721,  90  stat.  2897. 

"  See  28  U.S.C.  §  1391(f)  (1970),  as  amended.  Act  of  Oct.  21,  1976,  Pub.  L.  No.  94-583, 
90  stat.  2897. 

^  Statement  of  Daniel  Meador,  Ass't  Att'y  Gen.,  OflBce  for  Improvements  In  the  Adminis- 
tration of  Justice,  Dep't  of  Justice,  Before  the  Subcommittee  on  Improvements  in  Judicial 
Machinery  of  the  Senate  Committee  on  the  Judiciary,  95th  Cong.,  2d  Sess.  (1978)  (herein- 
after "Senate  Hearings"). 
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Under  the  bill,  venne  for  the  surviving  diversity  actions  and  federal  ques- 
tion matters  would  be  made  identical,  both  being  government  by  the  present  | 
standards  for  federal  question  matters,  which  ordinarily  may  be  brought  only  j 
in  the  district  where  all  defendants  reside,  or  in  which  the  claim  arose."  "  j 

(5)   Other  Proposals  j 

During  the  course  of  hearings  on  the  proposed  legislation,  several  alterna-  , 
tive  proposals  and  amendments  have  been  suggested  by  those  appearing  before 
the  Subcommittee  on  Improvements  in  Judiciary  Machinery  of  the  Senate  Com-  i 
mittee  on  the  Judiciary.  The  suggestion  has  been  made  by  a  spokesman  for  ' 
various  media  groups  that,  in  light  of  the  increasing  significance  of  constitu- 
tional  law  in  areas  such  as  privacy  and  defamation,  federal  question  jurisdiction 
be  expanded  to  cover  federal  or  constitutional  matters  raised  by  the  defendant 
by  way  of  defense  if  the  general  diversity  basis  for  entertaining  cases  in  the 
federal  courts  is  to  be  abolished.^"  Another  proposal,  put  forward  by  a  public   ; 
interest  law  group,  is  to  retain  diversity  jurisdiction  over  mass  tort  actions 
involving  claimants  of  many  states.^  i 

In  1969,  the  American  Law  Institute,  in  an  extensive  study  of  the  area,  had 
concluded  that  plaintiffs  should  be  barred  from  suing  under  diversity  jurisdic-   h 
tion  in  their  home  states  and  individuals  should  be  barred  from  suing  as  plain-   '^ 
tiffs  or  removing  under  diversity  to  federal  courts  in  a  state  in  which  they 
maintain  a  business  or  are  employed  or,  in  the  case  of  a  corporation,  where  it 
maintains  a  "local  establishment."  ^^  The  ALI  proposal  also  would  have  expanded 
diversity  jurisdiction  in  several  respects,  however,  most  notably  by  (i)  eliminat- 
ing the  requirement  of  complete  diversity  as  a  precondition  to  removal  by  an 
out-of-state  defendant,   (ii)   eliminating  the  jurisdiction-defeating  effect  of  the- 
joinder  of  parties  other  than  real  parties  in  interest,  and  (ii)  extending  jurisdic- 
tion to  multi-party  cases  where  the  process  of  any  one  state  court  cannot  reach 
all  parties  and  where  there  is  diversity  between  at  least  some  adverse  parties. 
Each  of  these  proposals,  as  well  as  the  pending  bills,  has  been  the  subject  of  some 
discussion  in  the  present  Senate  hearings.^  This  report  focuses  on  the  two  bills- 
introduced  ;  reference  to  the  other  suggestions  will  be  madeas  they  relate  to  an 
evaluation  of  the  pending  legislation. 

IV.   THE   ARGUMENTS   FOR   AND   AGAINST   THE   LEGISLATION 

Those  favoring  abolition  of  diversity  jurisdiction  or  the  curtailment  proposed 
by  S.  2094  include  the  Federal  Judicial  Conference,^  Chief  Justice  Warren 
Burger  ^  and  Circuit  Judge  Henry  Friendly,  who  long  has  been  in  the  forefront 
of  those  advocating  reform  in  this  area.^'  Professor  Charles  A.  Wright"^  is- 
among  the  scholars  supporting  abolition.  Among  the  arguments  urged  by  those- 
supporting  the  proposed  legislation  are  the  following  : 

1.  The  federal  courts  are  being  burdened  with  an  ever  increasing  litiga- 
tion load  Diversity  cases,  which  in  fiscal  1977  comprised  approximately 
24%  of  the  federal  docket  (31,678  diversity  fiUngs  out  of  130,567  total  civil 
filings  in  the  federal  courts),"*  preclude  judges  from  devoting  more  attentioiv 
to  the  flood  of  federal  question  cases  which  have  a  stronger  claim  on  federal 
judicial  attention.  Moreover,  those  diversity  cases  which  reach  trial  require 
a  disproportionately  larger  expenditure  of  judicial  time  than  do  other  cases 
in  the  federal  courts.  In  1969-1970,  when  diversity  cases  constituted  26.2%- 


2«  statement  of  Frederick  A.  O.  Schwarz.,  Jr..  with  regard  to  S.  2389,  In  Senate  Hearings. 
21  Statement  of  Alan  B.  Morrison,  Director,  Public  Citizen  Litigation  Group,  in  Senate- 

^22  Am^erican  La-w  Institute,  Study  of  the  Division  of  Jurisdiction  Between  State  and 
Federal  Courts  at  12-13  (1969)   (hereinafter  "ALI  Study"). 

23  7d.  at  3-4  (summary).  ^         „^,^>,  ^^4.1,4.  4.1,^ 

21  Professor  David  Shapiro  of  the  Harvard  Law  School  had  also  suggested  that  the- 
district  judges  within  each  federal  judicial  district  be  authorized,  after  taking  into  con- 
sideration the  benefits  and  burdens  of  diversity  jurisdiction  in  the  district,  including  cer- 
tain enumerated  factors,  to  adopt  a  local  rule  which  would  in  effect  retain  the  present 
svstem,  adopt  the  ALI  proposal  or  abolish  diversity  within  their  own  district.  Shapiro,. 
Federal  Diversity  Jurisdiction:  A  Survey  and  a  Proposal,  91  Harv,  L.  Rev.  317.  340  (1977). 

-"•  Sop  letter  (if  Hon.  Edward  T.  Glgnoux  to  Hon.  Robert  W.  Kastenmeier,  Nov.  7,  1977,. 
reproduced  In  House  Hearing  at  378;  see  also  66  A.B.A.J.  477   (1977). 

28  See  supra  n.  12  ;  see  also  Burger,  supra  n.  12. 

2T  See  supra  n.  12.  ^„      ,  ^ 

28  See  Statement  of  Charles  A.  Wright  in  House  Hearings  at  218.  Professor  Wright- 
delivered  a  similar  statement  at  the  Senate  Hearings. 

28  Director  of  the  Administrative  Office  of  the  United  States  Courts,  Annual  Report  A-14,. 
Table  C  2  (1977). 
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of  civil  filings,  diversity  litigation  took  37.9%  of  the  district  judges'  civil 
case  time/" 

2.  The  burden  on  the  state  courts  of  transferring  diversity  cases  to  them 
would  be  minimal.*  The  30,000  or  so  diversity  cases  now  distributed  among 
•^00  federal  judges  would  be  spread  among  6,000  state  judges.^  While  the 
resulting  distribution  would  not  be  uniform,  no  state  caseload  would  be 
increased  by  more  than  1.5%  or  so  if  the  reforms  of  S.  2094  were  adopted.f 
The  percentage  figures  are  roughly  double  this  for  the  total  abolition  of 
S.  2389.  The  Conference  of  Chief  Justices  of  state  courts  has  gone  on  record 
as  expressing  the  willingness  and  ability  of  the  state  court  systems  to  handle 
some  or  all  of  the  cases  currently  being  adjudicated  by  the  federal  courts  in 
diversity  matters.^ 

3.  Diversity  cases  reach  the  federal  courts  by  an  accident  of  citizenship. 
They  are  state  cases  and  therefore  decided  under  law  as  to  which  federal 
trial  judges  and  particularly  federal  appellate  judges  can  claim  no  special 
expertise.  Federal  judges  must  defer  to  existing  state  law  and  anticipate 
state  rulings  where  no  precedent  exists.  This  is  confusing  to  the  develop- 
ment of  the  law  and  viewed  as  wasteful  and  intellectually  unsatisfactory  by 
some  members  of  the  federal  judiciary.^ 

4.  Under  present  federal  diversity  jurisdiction,  a  plaintiff  has  a 
choice  of  whether  to  bring  an  action,  assuming  it  meets  minimum  di- 
versity requirements,  in  state  or  federal  court.  This  option  to  bring 
an  action  in  federal  court  under  diversity  jurisdiction,  it  is  claimed,  turns 
on  the  accident  of  geography,  land  under  such  circumstances  serves  no 
purpose.'*  Moreover,  it  permits  forum  shopping  by  both  plaintiffs  and  de- 
fendants. Supporters  of  abolition  urge  that  the  practicing  plaintiffs'  bar 
often  perceives  the  federal  forum  as  being  the  source  of  higher  verdicts  and 
the  defendants'  bar  sometimes  uses,  by  removal  to  federal  court,  the  choice 
of  forum  to  delay  the  resolution  of  litigation.^' 


30  Federal  Judicial  Center,  The  1969-70  Federal  District  Court  Time  Study  66G,  Table 
XVII  (1971). 

*In  1070  an  extensive  analysis  was  made  of  the  American  Law  Institute  proposal  the 
essential  feature  of  which  was  to  eliminate  the  right  of  plaintiffs  to  sue  under  diversity 
jurisdiction  in  their  home  state.  The  analysis  showed  that  in  fiscal  1970,  81,107  civil 
cases  were  filed  in  the  federal  courts.  Of  the  22,854  diversity  cases  (28.2%  of  the 
total  civil  cases)  filed  in  1970,  19,510  were  originally  filed  in  federal  court  and  3,344 
were  removed  from  state  courts.  Under  the  ALI  proposal  at  least  10,061  of  these  diversity 
cases  (12.4%  of  all  civil  cases  in  federal  courts)  would  have  been  excluded  from  the 
jurisdiction  of  the  federal  courts,  while  an  additional  4,048  cases  (5.0%  of  all  civil 
cases  in  federal  courts)  would  have  remained  in  state  courts  unless  removed  to  federal 
courts.  Thus  the  maximum  number  of  civil  cases  which  would  have  been  litigated  in  state 
courts  rather  than  federal  courts  would  have  been  14,109  diversity  cases  (17.4%  of  the 
federal  civil  caseload).  In  the  state  of  New  York  during  fiscal  1970,  8,599  civil  cases 
were  commenced  in  federal  courts ;  the  total  number  of  diversity  cases  was  1,947  (22.6%)  ; 
and  the  maximum  number  of  cases  which  would  have  been  shifted  was  1,132  (13.2%  ).3i 

^  Burdick,  Diversity  Jurisdiction  Under  the  American  Law  Institute  Proposals:  Its 
Purpose  and  Effect  on  State  and  Federal  Courts,  48  N.D.L.  Rev.  1,  10-12  (1971). 

32  Statement  of  Hon.  Robert  W.  Kastenmeier,  124  Cong.  Rec.  H.  1555  (daily  ed. 
Feb.  28.  1978). 

t  This  figure  is  based  on  the  analysis  of  the  ALI  proposal,  supra  n.  31.  As  previously 
noted,  the  ALI  proposal  would  likely  be  similar  in  Impact  to,  though  substantially  different 
in  detail  from,  S.  2094.  Among  the  states  included  in  the  analysis  of  the  ALI  proposal 
New  York  ranked  at  the  highest  end  of  the  scale  In  terms  of  the  impact  of  the  transfer 
of  cases  to  its  state  courts.  In  the  courts  of  general  jurisdiction  of  the  State  of  New  York, 
75,809  civil  cases  were  commenced  in  1970.  The  1,132  cases  in  the  federal  courts  which 
would  have  been  shifted  under  the  ALI  proposal  were  1.5%  of  the  state  civil  cases.  At 
the  lowest  end  of  the  scale  was  Maryland  where  the  193  diversity  cases  which  would  have 
been  shifted  equally  0.27%  of  the  total  53,667  cases  commenced  in  the  courts  of  that 
state.33 

33  Bnrdick,  supra  n.  31,  at  14-15. 

3*  "Our  state  court  systems  are  able  and  willing  to  provide  needed  relief  to  the  federal 
court  system  in  such  areas  as  .  .  .  the  assumption  of  all  or  part  of  diversity  jurisdiction 
presently  exercised  by  the  federal  courts."  Resolution  of  Conference  of  Chief  Justices, 
August  3.  1977,  reproduced  in  part  in  letter  from  Hon.  Robert  J.  Sheran  to  Hon.  Robert  W. 
Kastenmeier  in  House  Hearings  at  268.  This  letter  also  included  federal  question  cases 
as  an  area  where  the  state  judges  were  willing  and  able  to  provide  needed  relief. 

35  See,  e.g..  Friendly,  supra  ri.  12,  at  142^4;  cf.  ALI  Study,  supra  n.  22,  at  99.  There 
exists  a  related,  though  distinct  argument,  that  state  judicial  and  legislative  authority 
should  be  coextensive  and  that  diversity  jurisdiction  constitutes  an  unwarranted  infringe- 
ment. See  ALI  Study  at  99.  This  theoretical  argument  has  been  given  considerably  less 
emphasis  in  the  debate  over  the  current  legislation  than  in  earlier  debates.  Another  view 
which  has  sometimes  been  advanced  to  support  abolition  is  that  state  court  reform  Is 
retarded  so  long  as  attorneys  feel  that  they  can  have  recourse  to  the  federal  courts.  See 
Wrisht  and  Miller,  supra  n.  12.  §  3601. 

3«  See.  e.g..  ALI  Study,  supra  n.  22,  at  2. 

*^This  view  is  discussed  in  Wright  &  Miller,  supra  n.  12,  §  3601  at  594,  596.  See  also 
the  discussion  in  the  Statement  of  Hon.  Robert  W.  Kastenmeier  In  the  Senate  Hearings. 
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5.  Both  supporters  of  total  abolition  and  those  who  support  the  concept  of 
S.  2094  agree  that  there  is  no  significant  justification  for  allowing  a  plaintiff 
to  sue  under  diversity  in  the  federal  court  of  his  own  state.®  Such  plaintiff 
experiences  no  out-of-state  prejudice  and  cannot  be  heard  to  complain  of  any 
disparity  in  the  quality  of  justice  between  state  and  federal  courts  since  he, 
lilve  all  ctiizens  of  the  state,  bears  responsibiUty  for  its  institutions.'®  In 
this  regard,  it  has  been  argued  that  federal  law  already,  under  the  removal 
statute,  recognizes  that  there  is  no  need  for  federal  jurisdiction  to  be  ex- 
ercised at  the  behest  of  an  in-state  party  since  removal  to  a  federal  court 
is  now  precluded  for  a  defendant  sued  in  his  home  state  court.  This  dis- 
parity between  the  removal  statute  and  the  diversity  statute  which  permits 
a  plaintiff  in  a  diversity  case  to  sue  in  his  home  state  is  argued  to  be  un- 
justifiable inconsistency.  The  growing  practice  of  many  federal  courts  to 
select  jurors  from  the  same  pools  as  the  state  courts  also  casts  doubt  on 
the  continuing  significance  of  an  out-of-state  prejudice  rationale  for  diversity 
jurisdiction.*"  If  sectional  prejudice  does  exist  and  if  jurors  are  taken  from 
identical  pools,  then  the  only  moderating  force  in  a  diversity  case  would  be 
the  federal  judge. 

6.  Adherents  of  total  abolition  also  assert  that  there  is  no  longer  reason 
to  believe  that  significant  prejudice  exists  against  out-of-state  litigants  suf- 
ficient to  justify  diversity  jurisdiction.*^  A  limited  empirical  study  is  cited 
in  support  of  this  proposition.*^ 

Those  who  oppose  abolition  or  reduction  of  diversity  jurisdiction  including 
Professor  J.  William  Moore  *^  and  most  of  the  bar  associations  **  which  have,  as 
of  this  date,  considered  the  matter,  have  argued  : 

1.  Diversity  jurisdiction  has  worlced  well,  providing  an  effective  means 
of  redress  for  the  litigants  involved,  whose  interests  are,  after  all,  para- 
mount. Diversity  jurisdiction  also  has  fostered  a  sense  of  national  unity 
and  cohesion.  While  it  may  be  conjectured  that  prejudice  against  out-of- 
staters  has  diminished  over  the  years,  an  empirical  study  has  suggested  that 
such  prejudice — or  the  fear  of  it — remains.*^  This  problem  is  of  particular 
concern  in  the  differing  treatment  of  large  in-state  employers  and  out-of- 
state  corporations.  It  is  the  burden  of  those  who  would  change  a  work- 
ing system  to  demonstrate  the  necessity  for  change.*" 


**  The  Department  of  Justice,  orijrinal  sponsor  of  the  limited  S.  2094  proposal,  ALI, 
which  sparked  reform  in  this  area  with  its  1969  study,  Professor  Wright,  Judge  Friendly 
and  others  share  this  view. 

38  ALI  Study,  supra  n.  22,  at  2. 

«Jury  Selection  and  Service  Act  of  1968,  Pub.  L.  No.  90-274,  82  stat.  54  (codified 
at  28  U.S.C.  §§  1861-1863  (1970  &  Supp.  V  1975)). 

"■  This  position  is  advanced  by  Professor  Wright  and  Judge  Friendly ;  many  others  share 
this  view.  See  House  Hearings  at  220  and  the  views  of  Judge  Friendly,  supra  n.  12,  at  147- 
48.  The  continued  existence  of  prejudice  related  to  "race,  religion,  wealth,  sex,  length  of 
hair"  and  other  factors  is  recognized  by  Professor  Wright,  but  he  states,  "it  is  doubtful 
in  the  extreme  that  prejudice  against  a  person  because  he  is  from  another  state  Is  any 
longer  a  significant  factor."  House  Hearings  at  220. 

*2  Summers,  Analysis  of  Factors  that  Influence  Choice  of  Forum  in  Diversity  Cases,  47 
Iowa  L.  Rev.  933  (1962).  In  this  survey  of  Wisconsin  lawyers  who  had  filed  diversity  cases 
or  removed  such  cases  to  the  federal  courts,  only  seven  identified  "local  bias  against  non- 
resident client"  as  a  basis  for  their  decision.  Other  observers  have  concluded  that  "fears  of 
possible  prejudice  may  not  have  been  as  infrequent  as  this  ratio  indicates,"  in  part  because 
such  prejudice  may  have  been  subsumed  in  other  ambiguous  categories.  Shapiro,  supra 
n.  24,  at  331-32.  Professor  Shapiro,  himself  a  proponent  of  some  reform  in  diversity, 
concludes,  in  rejecting  the  conclusions  of  this  survey :  "In  short,  the  author  seems  to 
have  been  out  to  prove  a  point,"  Id.  at  332. 

*3  See  Moore  and  Weckstein,  supra  n.  4 ;  Statement  of  J.  William  Moore  in  Senate 
Hearings;  see  also  Wright,  The  Federal  Courts  and  Nature  and  Quality  of  State  Law, 
13  Wayne  St.  L.  Rev.  317  (1967). 

**  The  Missouri  Bar  Association  and  the  Association  of  Trial  Lawyers  of  America 
have  submitted  statements  to  the  Senate  opposing  change.  The  Section  on  Litigation  of  the 
American  Bar  Association  has  recommended  a  similar  position  to  the  ABA  as  a  whole. 
The  ABA  has  refused  to  support  the  proposed  legislation,  but  the  vote  by  the  Board  of 
Governors  as  to  active  opposition  has  been  deferred  to  June  10,  1978.  As  of  April  26,  1978, 
according  to  the  ABA  Washington  Letter  (May  1,  1978),  nine  state  bars  oppose  all  the 
proposed  legislation.  Five  other  state  bars  oppose  any  bill  providing  for  total  abolition  of 
diversity  jurisdiction  and  one  state  bar  supports  the  limited  approach  of  S.  2094.  The 
American  College  of  Trial  Lawyers  supports  the  reduction  of  diversity  jurisdiction  pro- 
vided for  under  S.  2094.  See  statement  of  Erwin  N.  Griswold  In  Senate  Hearings. 

*5  As  to  the  overall  assessment  of  the  system,  see  Moore  and  Weckstein,  supra  n.  4.  A 
Burvey  of  Virginia  attorneys  showed  that  60.3%  of  those  responding  cited  potential 
prejudice  as  a  factor  leading  to  the  choice  of  a  federal  court  for  an  out-of-state  plaintiff. 
Note,  The  Choice  Between  State  and  Federal  Court  in  Diversity  Cases  in  Virqinia,  51 
Va.  L.  Rev.  178.  179  (1965).  This  study,  like  that  of  Wisconsin  attorneys  which  led  to 
a  contrary  conclusion,  has  been  the  subject  of  criticism.  See  Shapiro,  supra  n.  24,  at  331. 

**  See  Moore  and  Weckstein,  supra  n.  4,  at  25. 
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2.  The  burden  of  diversity  cases  on  the  federal  courts  is  an  insuflBeient 
basis  for  change.  Someone  must  decide  these  cases:  the  net  effect  of  the 
abolition  of  diversity  may  be  further  to  delay  resolution  of  cases  in  the  large 
metropolitan  centers  of  the  country  where,  it  is  contended,  far  greater  delay 
awaits  a  litigant  in  state  court  than  the  federal  litigant.*^  The  growth  rate 
of  litigation  in  state  courts  equals  or  slightly  exceeds  the  rate  of  growth  in 
federal  litigation  in  a  number  of  metropolitan  areas.^  According  to  one 
study,  conducted  for  1970-71  by  an  opponent  of  abolition,  a  typical  litigant 
must  wait  sixteen  months  longer  in  state  court  to  have  his  case  disposed  of 
than  in  federal  court.*^  Set  forth  below  are  the  waiting  times  (expressed 
in  months)  obtained  in  a  limited  update  of  that  study .^ 

City :                                                                                              State  Federal 

Chicago 37  11 

Brooklyn   35  18 

Manhattan 46  21 

Boston 47  34 

Philadelphia  47  27 

Furthermore,  it  is  urged  that  by  affording  litigants  a  choice  of  forums, 
diversity  jurisdiction  has  served  to  moderate  the  delays  in  both  state  and 
federal  courts ;  the  tendency  of  plaintiffs  to  file  in  courts  with  the  lesser 
waiting  time  for  trial  reduces  the  differences  in  congestion  between  the  two 
court  systems.^^  If  federal  diversity  jurisdiction  were  eliminated,  a  diversity 
plaintiff  would  have  no  option  when  state  courts  are  badly  congested.  The 
result  would  be  further  delays  in  the  administration  of  justice.  The  authori- 
zation of  additional  federal  judgeships,  an  increasing  role  for  magistrates 
and  exploration  of  the  feasibility  of  removing  some  disputes  from  litigation 
altogether  may  be  more  profitable  avenues  to  explore  in  eliminating  con- 
gestion on  the  federal  docket. 

3.  The  federal  courts,  by  virtue  of  their  national  organization,  provide 
procedural  advantages  in  cases  involving  parties  from  different  states  which 
are  not  available  in  state  courts :  e.g.,  the  ability  to  consolidate  multidistrict 
litigation  in  a  single  district  for  pretrial  purposes ;  the  ability  to  transfer  a 
case  to  a  more  conveni^t  forum ;  the  "100-mile  bulge"  rule,  which  enables 
federal  courts  to  obtain^jurisdiction  over  out-of-state  parties ;  the  100-mile 
bulge  rule  for  serving  subpoenas  on  witnesses ;  the  availability  of  pretrial 
discovery  in  districts  in  other  states;  and  the  ability  to  register  a  federal 
court  judgment  in  any  other  federal  court.^  The  uniformity  of  procedures 
in  federal  <:ourts  has  allowed  individuals  and  entities  engaged  in  commerce 


*'  See  Frank,  House  Hearings  at  234-35 ;  statement  of  Professor  Moore  In  Senate 
Hearines,  at  14-15. 

«  Minnesota  Chief  Justice  Robert  J.  Slieran,  in  testifying  before  the  Senate  in  support 
of  the  diversity  abolition,  stated  that  the  annual  caseload  growth  rate  in  state  cases  in 
Buch  industrial  states  as  Ohio  and  Michigan  is  between  7%  and  8%,  equalling  or  ex- 
ceeding the  federal  annual  average  of  7%.  In  states  such  as  Minnesota,  Kansas  and 
Iowa,  the  annual  state  growth  rate  is  considerably  lower — in  the  range  of  3%  to  4%. 
Statement  of  Hon.  Robert  J.  Sheran,  Chief  Justice  of  the  Supreme  Court  of  Minnesota, 
in  Senate  Hearings  at  6  (March  20,  1978). 

*9  Frank,  Let's  Keep  Diversity  Jurisdiction,  9  Forum  157.  161-62  (1973).  Comparable 
1970-71  waiting  time  data   (expressed  in  months)  was  as  follows: 

City :  State  Federal 

Chicago 61.7  14 

Brooklyn 51.9  16 

Manhattan   49.9  2T 

Boston     35.0  15 

Philadelphia     46.8  37 

*The  sample  for  both  the  study  and  the  update  are,  as  Mr.  Frank  himself  recognizes, 
less  than  complete  and  the  comparison  is  in  some  respects  less  than  ideal,  comparing,  as 
It  does,  1974  state  personal  injury  statistics  with  all  federal  jury  trials  for  fiscal  1976 — in 
each  case  the  latest  data  available  according  to  Mr.  Frank.  He  acknowledges  these  limita- 
tions, but  neither  he  nor  anyone  else  on  either  side  of  the  debate  has,  so  far  as  we  are  ■ 
aware,  offered  figures  which  could  provide  a  more  precise  assessment  of  relative  waiting 
time.  See  House  Hearings  at  234-35. 

Bi  See  Frank,  supra  nn.  49-50. 

B2See:  28  U.S.C.  §  1407  (1970),  as  amended.  Act  of  Sept.  30,  1976,  Pub.  L.  No.  94-435, 
90  Stat.  1396  (consolidation  of  multi-district  litigation);  28  U.S.C.  §  1404(a)  (1970) 
(availability  of  transfer  for  convenience  of  parties  or  witnesses)  ;  Fed.  R.  Civ.  P.  4(f) 
(100-mile  bulge  for  jurisdiction  over  out-of-state  parties)  ;  Fed.  R.  Civ.  P.  45(e)(1)  (100- 
mile  bulge  for  serving  subpoenas  on  witnesses)  ;  Fed.  R.  Civ.  P.  45(d)  (ready  access  to 
out-of-state  discovery)  ;  28  U.S.C.  §  1963  (1970)  (ability  to  register  federal  court  judg- 
ment in  other  federal  courts).  Professor  Shapiro  views  these  procedural  advantages  as  of 
particular  consequence  in  evaluating  diversity  jurisdiction.  Shapiro,  supra  n.24,  at  328. 
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throughout  the  country  to  plan  and  control  their  litigation  in  a  fashion 
which  would  be  impossible  in  the  absence  of  diversity  .iurisdiction.  Broad 
discovery  and  the  frequently  more  liberal  acceptance  of  out-of-state  coun- 
sel in  the  federal  courts  also  are  seen  as  advantageous. 

4.  The  Erie  requirement  that  federal  courts  apply  state  substantive  law 
in  diversity  cases  has  resulted  in  a  continuous  flow  between  the  federal  and 
state  systems  of  both  procedural  and  substantive  reforms.  Tliis  process  of 
cross-fertilization  has  been  evident  in  the  widespread  emulation  in  the  states 
of  the  federal  rules  of  civil  procedure  and  the  federal  courts'  adoption  of 
the  experiences  of  the  states  in  areas  such  as  the  rules  of  evidence.  Elimina- 
tion of  such  cross-fertilization  could  have  significant  adverse  effects  on  the 
general  character  and  competence  of  the  two  systems.^  Under  the  present 
system,  this  cross-fertilization  also  promotes  the  development  of  state  sub- 
stantive law.  In  a  recent  study,  a  review  of  five  volumes  of  the  Federal 
Reporter,  Second  Series  (531  F.2d-53D  F.2d),  revealed  90  diversity  cases  of 
which  21  made  arguably  useful  contributions  to  developing  state  law  by 
reconciling  or  distinguishing  existing  precedent,  synthesizing  and  analyzing 
state  law  or  setting  statutory  or  constitutional  boundaries  to  the  reach  of 
state  long-arm  statutes." 

5.  With  the  elimination  of  diversity,  it  has  been  argued,  it  is  likely  that 
the  federal  and  state  bars  would  be  further  isolated  from  each  other. 
Lawyers  spending  most  of  their  time  in  federal  courts  would  be  a  distinct 
breed,  trained  in  the  distinct  specialities  of  federal  statutory  law,  and 
federal  judges  would  most  likely  be  chosen  from  that  group.  ^  These  judges 
would  not  have  had  exposure  to  state  procedure,  nor  to  the  broader  range 
of  state  common  law  questions.^ 

6.  With  varying  degrees  of  explicitness,  adherents  of  the  retention  of 
diversity  have  pointed  to  what  is  viewed  as  the  generally  superior  caliber 
of  the  federal  bench  as  compared  to  that  of  the  states.  It  is  urged  that 
questionable  theories  of  federalism  should  not  deprive  litigants  of  an  oppor- 
tunity to  have  their  case  decided  in  the  forum  in  which  parties  have  greater 
confidence.  That  this  opportunity  is  available  to  but  some  litigants  is  not 
thought  decisive  by  those  advancing  this  view." 

V.  ANALYSIS  OF  THE  ARGUMENTS  FOR  AND  AGAINST  THE  LEGISLATION 

In  our  view  the  abolition  of  diversity  jurisdiction  is  uncalled  for.  We  base 
this  view  in  part  upon  the  belief  that  the  existing  system  has  served  the  nation 
well  and  that  convincing  proof  of  the  need  for  change  alone  should  justify  such 
change.  This  proof  is  largely  lacking.  The  mere  theoretical  concern  that  diversity 
cases  are  state  cases  and  belong  in  state  courts  seems  to  be  insufficient — at  least 
after  nearly  200  years  of  contrary  practice  without  untoward  results.  The  fear 
of  sectional  bias  which  manv  believe  explains  the  origin  of  diversity  jurisdiction 
has  not  been  shown  to  be  illusory  today.  Indeed,  the  ALI  study  which  sparked 
much  of  the  effort  for  reform  in  this  area  over  the  last  decade  recognized  this 
and  refused  to  endorse  wholesale  abolition  of  diversity  jurisdiction.'*  The  few 

S3  This  point  is  made  by  Professor  Moore.  Mr.  Frank,  and  various  bar  jrroups.  The' 
extent  of  the  interchansje  is  reflected  in  the  following  Federal  Rules  of  Civil  Procedure : 
See  Advisory  Committee  Notes,  28  U.S.C.  at  7784  (Rule  2)  ;  ?^.  at  7742  (Rule  7)  :  W. 
at  77.-2  (Rule  14)  :  id.  at  77.54  (Rule  15  (a))  :  id.  at  7756  Ru  e  16)  :  id.  at  7757  (Rule 
IS)  •  1^  at  7761  (Rule  20)  ;  M.  at  7775  and  7776  (Rule  26)  ;  id.  (1946  Amendment  to  Rule 
26)  •'  id  at  778.3  (Rule  27)  :  id.  at  7793  (Rule  .34)  ;  id.  at  7795  (Rule  .35)  r  id.  7^02  (Rule 
38)  •  id.  (Rule  39)  ;  id.  at  7805  (Rule  42)  ;  id.  at  7811  (Rule  46)  :  «'^-  fR"JP;  47(b))  ;  id. 
at  7R15  (Rule  52)  ;  frf.  7821  (Rule  55(a))  ;  id.  (Rule  55(b))  ;  id.  at  7S22  (Rule  ^6)  ;  »<?• 
at  782.3  (Rule  m){id.  at  7824  (Rule  58  :  id.  at  7825  (Rule  59)  tj'^-  «+  ^826  (Rule  6(J(b) )  : 
id  at  7833  (Rule  68)  :  see  generally  Clark,  Two  Decades  of  the  Federal  Civil  Rules.  .58 
Colum  L,  Rev  435  (1968).  "Similar  reforms  in  the  evidence  area  now  flow  back  and 
forth  first  in  taking  state  reforms  into  the  making  of  the  Federal  Rules  of  Evidence,  and 
now  in  States  taking  up  the  approach  of  the  codification  in  whole  or  in  part.  _  Statement 
by  David  Berger.  Esq.,  Chairman  Judicial  Admin.  Comm.,  Int'l  Academy  of  Trial  Lawyers 
In  Senatp  Hearines. 

M  Shapiro,  snvrn  n.  24.  at  32.5-26.  ^   ,  ^  .     . 

BK  Diversity  .Turisdiction  Hearines  on  S.  1876  before  the  Subcomm.  on  Tmnrovements  in 
.Tudiciary  Machinery  of  the  Senate  Comm.  on  the  Judiciary,  92nd  Cong..  1st  Sess.  at  262, 
277-78  (1971)    (testimony  of  John  Frank)  ;  see  also  Shapiro,  supra  n.  24,  at  325  n.  44. 

B8  Shapiro,  supra  n.  24.  at  325  n.  44.  ^  ttt     i    x  s„ 

BTSee  Shapiro,  supra  n.  24  at  325:  Frank,  .tupra  n.  47.  at  233:  Moore  and  WeckstPin. 
supra  n.  4  (statement  at  ll')  :  Wright,  supra  n.  43.  at  327  et  sen.  Interestingly.  Chief 
Justice  Sberan  of  Minnesotn  although  an  adherent  of  the  abolition  position,  recognized 
that  at  least  in  such  areas  as  civil  rights  cases,  the  insulation  provided  federal  Judges  by 
llfetimp  appointments  gives  them  an  advantage  over  state  judges  in  withstanding  the  tug 
of  local  prejudice.  See  Statement  of  Hon.  Robert  J.  Sheran  at  Senate  Hearings. 

w  ALI  Study,  supra  n.  22,  at  106-07. 
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empirical  studies  which  have  been  conducted  reflect  mixed  results  and  are  based 
on  such  limited  samplings  as  to  be  uni^ersuasive  in  either  direction  even  if  their 
results  were  not  in  direct  conflict  with  each  other.^" 

The  need  to  clear  the  federal  docket  to  free  the  federal  judiciary  for  other 
matters  is  potentially  a  more  significant  justification  for  abolition  of  diversity 
jurisdiction.  In  our  judgment,  several  factors  militate  against  this  argument, 
however.  The  cases  currently  being  tried  as  diversity  matters  in  federal  court 
must  be  tried,  somewhere;  the  federal  system  seems  far  more  likely  to  have 
the  resources  to  cope  with  an  expanding  docket  than  the  state  systems.*  Cer- 
tainly it  makes  little  sense  to  transfer  cases  to  state  courts  already  more  over- 
crowded in  many  metropolitan  areas  than  the  federal  courts."^  The  antici- 
pated addition  of  a  large  number  of  federal  judges  and  new  emphasis  on  the 
use  of  federal  magistrates  may  improve  the  federal  docket  situation  signifi- 
cantly ;  '^  the  impact  of  such  changes,  of  course,  has  not  yet  been  felt.  Atten- 
tion also  might  be  given  to  broadening  arbitration  remedies  in  certain  federal- 
question  cases,  for  example. 

Additionally,  we  believe  the  existing  diversity  jurisdiction  serves  a  num- 
ber of  beneficial  functions  unrelated  to  protection  of  litigants  against  preju- 
dice; we  believe  the  loss  of  these  benefits  would  be  highly  undesirable.  The 
cross-fertilization  between  the  federal  and  state  systems  which  now  exists  in 
large  part  as  a  consequence  of  federal  diversity  jurisdiction  is  likely  to  be 
eliminated  if  diversity  jurisdiction  is  abolished,  and  the  effect  on  the  judici- 
ary as  well  as  on  the  entire  legal  system  is  likely  to  be  substantial  and  adverse. 
Should  this  interaction  be  eliminated,  the  state  systems  would  be  forced  to 
operate  in  isolation,  without  recourse  to  the  federal  safety  valve. 

The  ability  of  a  national  system  of  courts  with  special  procedures  to  deal 
effectively  with  cases  involving  parties  from  many  states  also  would  be  largely 
lost  (except  for  interpleader  and  alienage  cases)  if  diversity  jurisdiction  were 
abolished.  The  loss  of  opportunity  to  consolidate  multi-state,  multi-party  cases 
for  pre-trial  purposes,  of  recourse  to  transfer  rather  than  dismissal  in  forum 
non  conveniens  situations,  and  of  liberal  discovery  procedures  in  some  cases 
would  seriously  hamper  eflScient  multi-state  litigation.  These  are  important  facts 
in  forming  our  conclusion  that  abolition  would  be  inappropriate. 

Diversity  jurisdiction  serves  other  goals  unthought  of  by  the  draftsmen  of 
the  Constitution.  It  provides  a  convenient  form  for  mass  accident  cases  which 
require  courts  with  national  powers.  It  provides  an  opportunity  for  federal  court 

input  in  areas  of  law — such  as  defamation  and  privacy which  have  become 

Increasingly  "constitutionalized"  in  terms  of  federal  constitutional  defenses.  Ab- 
sent diversity  jurisdiction  only  the  United  States  Supreme  Court,  among  the 
federal  courts,  would  be  able  to  contribute  to  the  development  of  such  law.  It 
certainly  is  true  that  each  of  these  unintended  roles  for  diversity  jurisdiction 
could  be  handled  by  specific  legislation  aimed  at  the  problem  in  question  (and 
indeed  the  ori2;inal  ALT  proposal  coupled  its  call  for  reduction  in  diversity 
jurisdiction  with  the  extension  of  federal  question  jurisdiction  to  federal  or  con- 
stitutional matters  raised  defensively  and  an  elimination  of  the  requirement  of 
complete  diversity  in  a  variety  of  situations).  But  it  is  questionable  whether  a 
series  of  special  extensions  of  jurisdiction  coupled  with  an  otherwise  complete 
abolition  of  diversity  is  workable  or  whether,  in  the  end,  the  sum  of  the  new  parts 
would  equal  the  benefits  provided  by  the  present  whole. 

We  believe  that  many  of  these  same  factors  militate  asyainst  adoption  of 
S.  2094.  While  there  can  be  little  doubt  that  the  fear  of  prejudice  against  out- 
of-staters  which  may  have  lain  behind  the  original  grant  of  diversity  jurisdiction 
is  of  no  consequence  as  to  a  plaintiff  suing  in  his  home  state,  it  is  also  true  that 
other  benefits  of  diversity  jurisdiction  exist  and,  in  our  view,  these  benefits  out- 


^  Spp  discussion  of  thesp  studies  in  Shapiro,  supra  n.  24.  at  331-32. 

*The  fpdpral  court  system  obviously  has  a  arreat  reserve  of  resources  to  draw  upon. 
In  fiscal  1977.  for  example,  appropriations  for  the  federal  court  system  accounted  for  less 
than  1/10  of  1%  of  the  overall  federal  expenditures.«o 

*>  As  to  appropriations  for  the  federal  courts,  see  1977  Avvnal  Report  of  the  Director, 
mvra  n.  20.  at  45.  1077  hud<ret  fieures  are  taken  from  U.S.  Dep't  of  Commerce  Stirveij  of 
Current  Business  at  14  (April  1978). 

«i  See  supra  nn.  40-50.  The  ALT  Study  itself  has  recognized  the  fact  that,  in  large 
nietropolitan  areas,  the  federal  courts  have  resolved  problems  of  overcrowding  better  than 
the  state  courts.  ALT  study,  supra  n.  22.  at  108. 

«=  See  discussion  of  H.R.  7843,  Hearings  Before  the  Subcommittee  on  Courts.  Civil 
Liherties.  and  the  Administration  of  .Justice  of  the  Committee  on  the  Judiciary.  Fniteil 
States  House  of  RpDre«entativps.  05th  Cong..  1st  Sess.  (1977).  H.R.  7843  and  S.  11, 
which  provide  for  a  substantial  increase  in  the  number  of  Federal  District  Court  and 
Court  of  Appeals  Judges,  have  been  passed  by  the  respective  houses  of  Congress. 
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weight  a  theoretical  anomaly  which  has  been  accepted  for  generations.  Certainly, 
the  principal  practical  motivation  for  change — the  easing  of  the  burden  on  the 
federal  judiciary — is  somewhat  less  persuasive  in  this  context  since  fewer  cases 
(between  50%  and  80%  of  all  diversity  cases)"  would  be  eliminated  from  the 
federal  docket  by  S.  2094  than  under  S.  2389.  Even  this  switch,  however,  could 
have  a  siguficant  impact  on  already  overburdened  state  trial  courts  in  many 
metropolitan  areas.  The  legislation  would  engender  some  measure  of  confusion, 
while  potentially  depriving  many  litigants  of  the  benefits  of  a  national  court 
system  v/ell  adapted  to  handle  modern  disputes  stretching  across  state 
boundaries. 

VI.  COMMENTS  WITH  RESPECT  TO  SPECIFIC  PROVISIONS  OF  PENDING  LEGISLATION 

While  both  proposed  pieces  of  legislation  raise  broad  questions  with  respect 
to  federalism  and  judicial  administration,  narrower  questions  as  to  the  mechan- 
ics of  the  legislation  also  are  posed.  We  deal  with  these  below  in  an  effort  to 
provide  a  complete  assessment  of  the  proposed  legislation.  The  remedying  of 
the  narrow  objections  we  note  would  not  alter  our  basic  opposition  to  the  legisla- 
tion itself. 

S.  2389,  providing  for  total  abolition  of  diversity  jurisdiction,  is  also  note- 
worthy in  eliminating  the  $10,000  jurisdictional  requremeut  wth  respect  to  fed- 
eral queston  cases.  W  think  this  is  a  useful  change,  removing  a  bar  to  types  of 
cases  which  properly  should  be  heard  in  the  federal  courts  without  regard  to 
the  amount  in  controversy. 

In  abolishing  jurisdiction  over  diversity  cases,  the  bill  requires  a  change  in 
the  existing  venue  laws  as  well  S.  2389  opts  simply  to  apply  the  general  outlines 
of  existing  diversity  venue  to  federal  question  venue.  This  would  have  the 
effect  of  adding  as  bases  of  venue  the  district  of  plaintiff's  residence  and  the 
location  of  aspects  of  the  cause  of  action.  In  view  of  such  an  expiansiou  of  exist- 
ing venue  for  federal  question  cases,  it  would  seem  that  some  explanation  in  the 
legislative  history  vrould  be  appropriate. 

The  bill  also  deletes  reference  to  the  phrase  "in  which  the  claim  arose"  as  a 
basis  for  venue,  substituting  "in  which  a  substantial  part  of  the  events  or  omis- 
sions giving  rise  to  the  claim  occurred,  or  a  substantial  part  of  property  that  is 
the  subject  of  the  action  is  situated."  This  later  phrase  is  already  in  28  U.S.C. 
§  1391(f)  so  that  the  change  eliminates  the  use  of  differing  phrases  within  the 
venue  statute  itself.  It  may  be  overly  sanguine  to  assume  that  this  change  will 
eliminate  problems  with  respect  to  the  issue  of  appropriate  locations  for  venus, 
however.  The  proposed  phrase  may  be  broader  than  the  long-arm  jurisdiction 
concept  of  "where  the  claim  arose"  and  confusion  between  the  standards — often 
considered  in  the  same  cases — may  be  expected.** 

The  bill  also  would  allow — for  the  first  time — removal  of  a  suit  by  a  resi- 
■  dent  defendant  sued  by  an  alien  in  state  court.  This  results  from  the  proposed 
repeal,  apparently  as  superfluous,  of  present  28  U.S.C.  §  1441(b),  which  precludes 
removal  by  resident  defendants  in  all  diversity  cases.  Consistent  with  the  logic 
behind  the  proposed  abolition  of  diversity,  it  would  seem  that  §  1441(b)  should 
1)6  retained  to  cover  the  small  class  of  cases  involving  alien  plaintiffs  and  resi- 
dent defendants. 

S.  2389  increases  the  jurisdictional  amount  to  $25,000  for  so-called  alienage 
cases.  While  possibly  making  a  small  cut  in  the  number  off  such  cases,  the 
amendment  seems  to  run  contrary  to  the  rational  offered  for  retention  of 
such  jurisdiction,  namely,  that  a  national  court  should  be  available  where  foreign 
states,  citizens  or  subjects  are  parties.  Logically,  such  consideration  applies  with- 
out regard  to  the  amount  in  controversy.  If  such  jurisdiction  is  appropriate  for 
legitimate  policy  reason,  it  should  be  retained  without  crabbed  dollar  limits  which 
the  same  legislation  elsewhere  eliminates  entirely  for  other  classes  of  cases 
(i.e.,  federal  question  jurisdiction). 

S.  2389  provides  that  its  provisions  shall  apply  to  "nny  civil  action  commenced 
on  or  after  the  date  of  enactment  of  this  Act."  S.  2094  is  phrased  in  terms  of 


«3  Compare  the  estimate  of  Mr.  Frank  (House  Hearings  at  235)  with  that  of  Professor 
Wrifrht  (Td.  at  22.S).  As  to  the  diffleulties  of  assessing  the  impact  on  the  federal  courts 
of  hills  eliminating  a  plaintiff's  right  to  sne  in  his  own  state,  see  Letter  of  R.  F.  Keller, 
Deputy  Comptroller  General  of  the  United  States,  to  Hon.  Peter  W.  Rodino,  Jr.,  repro- 
duoerl  in  Ho'ise  Hearings  at  28.3,  200. 

**  As  to  the  already  existing  confusion,  see  15  Wright  and  Miller,  supra  n.  12,  §  .3806. 
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"actions  commenced  after  the  date  of  enactment  of  this  Act."  Both  leave  open 
areas  of  potential  ambiguity  as  to  applicablity,  particularly  as  to  state  civil  suits, 
however  denominated,  which  would  have  been  eligible  for  removal  under  the 
standards  applicable  to  diversity  removal  prior  to  the  enactment  of  the  proposed 
amendments,  but  which  would  not  be  eligible  under  the  new  amendments  and 
which  had  not  been  removed  at  the  time  of  enactment.  The  problem  could  be 
remedied  relatively  simply  in  either  a  clearly  inclusive  or  exclusive  manner. 

S.  2094  would,  by  leaving  intact  the  basic  provisions  of  28  U.S.C.  §  1441,  allow 
a  defendant  to  remove  a  case  to  federal  court  which  an  in-state  plaintiff  could 
not  himself  have  commenced  there.  This  seems  consistent  with  the  notion,  pivotal 
to  S.  2094,  that  only  out-of-state  parties  should  be  allowed  to  involve  diversity 
jurisdiction ;  it  may,  however,  have  the  unintended  effect  of  encouraging 
collusion  by  parties  where  both  are  eager  to  obtain  a  federal  forum,  leading 
parties  to  agree  that  a  non-resident  defendant  will  remove  the  case  from  state 
to  federal  court  to  accomplish  a  choice  of  forum  plaintiff  could  not  have  made. 
This  problem  may  be  inherent  in  the  halfway  measure  of  S.  2094,  although  an 
affidavit  of  non-collusion  or  the  like  might  be  required  if  the  problem  were  con- 
sidered to  be  serious  enough. 

Finally,  one  of  the  substantial  practical  problems  with  the  halfway  measure 
of  S.  2094,  as  drafted,  is  that  it  limits  proper  venue  to  the  district  where  all 
defendants  reside  or  where  the  claim  arose.  In  the  multi-party  cases  there  may 
be  no  district  where  all  defendants  reside  and  the  remaining  basis  for  venue 
may  prove  impracticable  for  a  variety  of  reasons.  The  effect  of  this  limited 
venue  requirement  thus  could  well  be  to  deprive  the  very  plaintiff  who  most 
requires  the  various  procedural  benefits  of  a  national  court  system  of  a  realistic 
opportunity  to  avail  himself  of  such  benefits.  An  extension  of  the  venue  provi- 
sions to  any  district  in  which  one  or  more  defendants  resides  and  a  change  in  the 
location  basis  to  that  now  in  28  U.S.C.  §  1391(f)  and  proposed  in  S.  2389  thus 
might  be  desirable  if  the  features  of  S.  2094  are  to  be  implemented. 

CONCLUSION 

For  the  reasons  stated,  we  believe  that  substantial  alteration  of  diversity 
jurisdiction  is  unwarranted,  and  accordingly,  we  oppose  H.R.  9622,  in  Senate 
counterpart,  S,  2389,  and  S.  2094. 

June  7, 1978. 

Respectfully  submitted, 

Committee  on  Federal  Legislation, 

John  D.  Feekick,  Chairman. 
Mark  A.  Belnick 
James  N.  Benedict 
Harvey  B.  Benjamin 
B^VRRY  A.  Bergek 
Donald  L.  Borod 
Halsey  B.  Collins 
George  A.  Davidson 
John  Doar 
Howard  L.  Feinsand 
Blair  C.  Fensterstock 
Thomas  V.  Heyman 
Kathleen  Imholz 
Lawrence  M.  Kaye 
Robert  J.  Kheel 
James  C.  Kirby,  Jr. 
John  C.  Koeltl 
Victor  Lewkow 
Leslie  Lupert 
Leonard  M.  Marks 
Gerald  T.  McLaughlin 
John  F.  X.  Peloso 
Dean  Ringel 
Rhoda  S.  Roth 
Robert  C.  Sheehan 
Thomas  J.  Schwarz 
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(f) 

University  of  California,  Berkeley, 

School  of  Law    (Boalt  Hall), 

Berkeley,  Calif.,  May  1,  1979. 
Representative  Robert  W.  Kastenmeier. 
Chairman,  Subcommittee  on  Courts,  House  of  Representatives,  Washington,  D.G. 

Dear  Mr.  Chalkman  :  I  write  in  connection  with  tlie  pending  proposals  for 
revision  of  federal  court  jurisdiction,  and  particularly  with  regard  to  the 
diversity-of-citizenship  aspect  of  that  jurisdiction. 

I  strongly  support  the  abolition  of  general  diversity  jurisdiction.  I  also  agree 
with  the  retention  of  statutory  interpleader  based  on  diversity.  In  statutory 
interpleader,  the  federal  courts,  with  authority  for  nationwide  service  or  process, 
fulfill  a  function  which  is  made  necessary  by  the  federal  nature  of  our  union 
and  which  state  courts  cannot  be  relied  upon  to  serve. 

The  same  reasoning  which  supports  statutory  interpleader  also  supports  the 
creation  of  a  limited  new  head  of  diversity  jurisdiction,  for  situations  where 
all  parties  whose  presence  is  necessary  to  achieve  just  adjudication  of  a  case 
are  so  dispersed  that  they  cannot  be  gathered  into  a  single  state  court  action. 
In  those  circumstances,  as  in  interpleader,  the  federal  courts  may  uniquely 
serve  to  meet  a  problem  created  by  the  federal  nature  of  our  union. 

The  American  Law  Institute  recommended  the  creation  of  such  a  head  of 
jurisdiction  in  its  Study  of  the  Division  of  Jurisdiction  Between  State  and 
Federal  Courts.  I  enclose  a  copy  of  the  Institute's  proposed  statutory  text,  to- 
gether with  the  introductory  general  section  of  the  commentary.  (Your  staflC 
should  have  no  difficulty  obtaining  the  remainder  of  the  commentary,  but  if  it  is 
a  problem,  I  would  be  glad  to  supply  it  too.)  I  would  urge  that  you  consider  a 
proposal  along  these  lines  for  adoption  in  conjunction  with  the  abolition  of 
general  diversity  jurisdiction. 

This  proposal  does  not  meet  a  frequently  recurring  problem.  It  is.  rather, 
that  when  a  problem  of  this  kind  does  arise,  it  is  serious,  and  there  is  simply 
no  other  solution  by  which  the  litigation  can  be  conducted  efficiently  and  the 
entire  dispute  resolved  without  either  costly  duplication  or  less  than  full  justice. 

This  specific  proposal  has  not  attracted  much  attention  heretofore.  I  believe 
this  is  due  in  part  to  the  fact  that  it  is  not  a  frequently  recurring  problem  and 
thus  hits  lawyers  only  sporadically  and  somewhat  at  random.  I  think  it  is  also 
due  to  the  fact  that  the  proposal  appears  on  its  face  to  be  complex.  That  com- 
plexity is,  however,  a  matter  of  appearance.  In  fact,  the  detailed  style  of  draft- 
ing is  a  result  of  seeking  to  anticipate  issues  which  might  otherwise  be  the  subject 
of  protracted  litigation,  and  to  resolve  them  in  advance  by  legislation.  The  result 
in  practice  should  be  to  simplify  the  jurisdiction  by  eliminating  much  threshold 
litigation. 

As  you  will  see,  the  proposal  does  not  open  a  large  new  pathway  for  diversity 
litigation.  It  does  not  create  an  incentive  to  add  parties  in  order  to  get  access 
to  a  federal  court.  It  provides  limited  access  to  the  fedei-al  courts  in  those  rela- 
tively few  cases  where  no  state  court  can  provide  full  justice.  Again,  it  meets 
not  a  frequent  problem,  but  one  that  is  serious  when  it  arises. 

(In  the  interests  of  full  disclosure,  I  should  say  that  I  was  Reporter  for  the 
American  Law  Institute  Study  and  involved  in  the  drafting  of  the  enclosed 
proposal.  I  should  add,  however,  that  I  continue  independently  to  believe  that 
adoption  of  this  provision  would  be  wise. ) 

Needless  to  say,  if  I  can  be  of  help  on  this  or  any  other  matter,  I  hope  you 
will  let  me  know. 
Sincerely, 

Paul  .T.  Mishktn. 
Heller  Professor  of  Law. 

Enclosures. 

Multi-Party  Multi-State  Dh'ersity  :  Jurisdiction,  Venue,  Process 
(8)   Adding  a  new  chapter  160  as  follows  : 
chapter  160 — necessary  parties  dispersed  in  different  jurisdictions 

Section 

2371.  Dispersed  necessary  parties ;  original  diversity  of  citizenship  jurisdiction. 

2372.  Venue  in  original  actions  under  dispersed  parties  diversity  of  citizenshiiv 
jurisdiction. 
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2373.  Dispersed  parties  diversity  of  citizensliip  jurisdiction ;  removal  of  actions 
brought  in  State  courts. 

2374.  Process  and  procedure  in  actions  under  dispersed  parties  diversity  of 
citizenship  jurisdiction. 

2375.  Definitions  in  actions  under  dispersed  parties  and  interpleader  diversity 
of  citizenship  jurisdiction. 

2376.  Dispersed  necessary  parties  in  actions  in  district  court  under  other  juris- 
dictional statutes. 

§  2371.  Dispersed  necessary  parties;  original  diversity  of  citizenship  jurisdiction 

(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action  in 
which  the  several  defendants  who  are  necessary  for  a  just  adjudication  of  the 
plaintiff's  claim  are  not  all  amendable  to  process  of  any  one  territorial  jurisdic- 
tion, and  one  of  any  two  adverse  parties  is  a  citizen  of  a  State  and  the  other  is  a 
citizen  or  subject  of  another  territorial  jurisdiction. 

(b)  A  defendant  is  necessary  for  a  just  adjudication  of  the  plaintiff's  claim, 
within  the  meaning  of  this  chapter,  if  complete  relief  cannot  be  accorded  the 
plaintiff  in  his  absence,  or  if  it  appears  that,  under  federal  law  or  relevant 
State  law,  an  action  on  the  claim  would  have  to  be  dismissed  if  he  could  not 
be  joined  as  a  party.  Persons  against  whom  several  liability  is  asserted  shall 
not  be  deemed  necessary  for  a  just  adjudication  of  the  plaintiff's  claim  because 
liability  is  asserted  against  them  jointly  or  alternatively  as  well. 

(c)  A  person  is  amendable  to  process  of  a  territorial  jurisdiction,  for  the  pur- 
poses of  this  section,  if,  and  only  if,  that  person — 

(1)  being  an  individual,  has  his  domicil  or  an  established  residence  or  his 
principal  place  of  employment  or  business  activity  in  that  jurisdiction ;  or 

(2)  being  a  corporation  or  other  entity  sued  as  such,  is  incorporated  or  has 
its  principal  office  in  that  jurisdiction  ;  or 

(3)  has  an  agent  in  that  jurisdiction  authorized  by  appointment  to  receive 
service  of  process  ;  or 

(4)  may,  under  the  laws  of  that  jurisdiction,  be  subjected  to  a  fully  effective 
judgment  of  its  courts  without  delivery  of  process  within  the  territorial  juris- 
diction to  such  person  or  the  agent  of  such  person  authorized  by  appointment 
to  receive  it. 

Note 

Subsection  (a)  provides  original  jurisdiction  whenever  necessary  defendants 
are  so  dispersed  as  to  be  beyond  the  reach  of  any  other  single  judicial  forum, 
and  there  is  some  diversity  of  citizenship  among  parties. 

Subsection  (b)  defines  when  defendants  are  thus  necessary  to  a  plaintiff's 
action,  expressly  including  those  without  whom  he  could  not  maintain  the  action 
in  another  forum  (so-called  "indispensable"  parties)  and  excluding  joint  tort- 
feasors or  others  against  whom  joint-and-several  or  alternative  liability  is 
asserted. 

Subsection  (c),  to  reduce  threshold  litigation,  provides  that  the  determination 
of  whether  necessary  defendants  are  within  the  reach  of  process  of  a  jurisdiction 
shall  be  made,  not  by  a  factual  inquiry  as  to  whether  each  might  with  diligence 
have  been  found  there,  but  solely  by  reference  to  stated  objective  factors. 

Definitions  of  particular  terms  used  in  this  section  are  provided  in  §  2375 
infra. 

For  detailed  commentary,  see  pp.  386-392  infra. 

§  2312.     Venue  in   original  actions  under  dispersed  parties  diversity  of  citi- 
zenship jurisdiction 

(a)  A  civil  action  wherein  jurisdiction  is  founded  solely  on  section  2371  of 
this  title  may  be  brought  only  in  a  district  where  a  substantial  part  of  the  events 
or  omissions  giving  rise  to  the  claim  occurred  or  where  a  substantial  part  of 
property  that  is  the  subject  of  the  actionis  situated,  except  that  if  there  is  no 
such  district  within  the  United  States,  the  action  may  be  brought  in  any  district 
where  any  party  resides. 

(b)  For  purposes  of  this  section,  a  corporation  shall  be  regarded  as  a  resident 
of  the  district  where  it  has  its  principal  place  of  business  and  also  of  each  dis- 
trict in  every  State  by  which  it  has  been  incorporated  if  its  principal  place  of 
business  is  not  in  that  State,  and  a  partnership  or  other  unincorporated  asso- 
ciation shall  be  regarded  as  a  resident  of  the  district  where  it  has  its  principal 

:  place  of  business. 
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Note 

Commencement  venue  of  original  actions  under  §  2371  is  limited  by  this  section 
to  those  federal  districts  having  substantial  contacts  with  the  subject  of  the 
action.  Except  where  there  is  no  such  district  (because  all  relevant  events  and 
proi>erty  are  outside  the  United  States),  venue  is  not  authorized  in  terms  of 
parties'  residence.  Since  federal  process  can  summon  parties  in  these  actions  from 
wherever  they  may  be  (§  2374  infra),  general  availability  of  residence  venue  is 
not  called  for.  Liberal  transfer  of  venue  is  authorized  by  §  2374(b)  infra. 

For  detailed  commentary,  see  pp.  392-393  infra. 

I  2373.  Dispersed  parties  diversity  of  citizenship  jurisdiction;  removal  of  actions 
drought  in  State  courts 

(a)  A  civil  action  commenced  in  a  State  court  in  which  one  or  more  addi- 
tional parties  necessary  for  a  just  adjudication  as  to  a  defendant  cannot  be 
joined  or  with  the  exercise  of  reasonable  diligence  served  with  process  or  other- 
wise made  subject  to  a  fully  effective  judgment  of  the  courts  of  that  State,  may 
be  removed  by  any  adversely  affected  defendant  to  the  district  court  for  the 
district  embracing  the  place  where  such  action  is  pending  if  one  of  any  two  ad- 
verse parties  is  a  citizen  of  a  State  and  the  other  is  a  citizen  or  subject  of  another 
territorial  jurisdiction. 

In  actions  wherein  jurisdiction  is  founded  on  this  section,  the  word  "parties" 
as  used  in  this  chapter  includes  all  persons  named  in  the  petition  for  removal 
as  necessary  for  a  just  adjudication  as  to  the  defendant,  whether  or  not  such 
persons  were  named  or  joined  as  parties  in  the  action  in  the  State  court. 

(b)  A  person  is  necessary  for  a  just  adjudication  as  to  a  defendant,  within  the 
meaning  of  this  chapter,  if  he  claims  or  may  claim  an  interest  relating  to  the 
property  or  transaction  that  is  the  subject  of  the  action  and  is  so  situated  that 
the  disposition  of  the  action  in  his  absence  may  leave  the  defendant  subject  to  a 
substantial  risk  of  incurring  double,  multiple,  or  otherwise  inconsistent  obliga- 
tions by  reason  of  his  claimed  interest.  A  person  is  not  thus  necessary  for  a 
just  adjudication  simply  because  he  is  or  may  be  liable  to  a  defendent  for  all 
or  part  of  the  plaintiff's  claim  against  the  defendant. 

(c)  A  counterclaim  asserted  in  a  State  court  arising  out  of  the  same  transac- 
tion or  occurrence  as  the  plaintiff's  claim  shall  be  deemed  an  action  for  purposes 
of  this  section,  and  if  the  requirements  hereof  are  met,  the  entire  State  court 
action  may  be  removed.  For  the  purpose  of  determining  whether  absent  persons 
are  necessary  for  a  just  adjudication  of  such  a  counterclaim,  a  plaintiff  in  the 
State  court  shnll  be  considered  as  a  defendant  under  .subsection  (b)  of  th^s  sec- 
tion, and  a  defendant  therein  as  a  plaintiff  under  subsection  (b)  of  section  2371  of 
this  title ;  for  all  other  purposes  of  removing  such  action,  including  the  procedural 
steps  therefor,  original  plaintiffs  or  defendants  may  be  deemed  defendants. 

A  counterclaim  asserted  in  a  State  court  that  does  not  arise  out  of  the  some 
transaction  or  occurrence  as  the  plaintiff's  claim  shall  be  deemed  an  action  for 
the  purposes  of  this  section  and  may  be  removed  by  a  plaintiff  in  the  State  court 
action  if  as  a  defendant  he  would  have  been  able  to  remove  under  subsections  (a) 
and  (b)  of  this  section. 

(d)  A  petition  for  removal  under  this  section  shall  contain  a  statement  that 
every  reasonable  effort  has  been  made  by  or  on  behalf  of  the  removing  party  to 
have  each  absent  person  who  is  necessary  for  a  just  adjudication  as  to  him  made 
a  party  and  served  with  process  or  otherwise  made  subject  to  a  fully  effective 
judgment  in  the  State  court. 

(e)  In  an  action  where  jurisdiction  is  founded  solely  on  this  section,  if  there 
is  a  State  court  in  which  an  action  on  the  claim  may  be  maintained  and  to  who^e 
process  all  parties  necessary  for  a  just  adjudication  are  answerable  or  agree  to 
submit,  the  district  court  on  motion  of  any  party  or  on  its  own  motion  may  stay 
proceedings  before  it  pending  prosecution  of  an  action  on  the  claim  in  the  courts 
of  that  State.  In  determining  whether  to  stay  proceedings  for  this  purpose,  the 
district  court  shall  take  into  account,  in  addition  to  the  convenience  of  parties  and 
witnesses,  whether  the  rules  for  decision  of  the  action  or  any  substantial  part 
thereof  are  the  laws  of  the  State  in  whose  courts  the  action  would  be  prosecuted 
during  pendency  of  the  stay  and  the  reasons  why  the  action  was  not  commenced 
in  that  State  court  originally.  The  decision  of  a  district  court  staying  proceedings 
or  refusing  to  dissolve  a  stay  under  this  subsection  shall  not  be  reviewable  on 
appeal  or  otherwise  except  as  provided  in  section  1292(c)  of  this  title. 
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Note 

Subsection  (a)  provides  jurisdiction  on  removal  whenever  a  defendant  sued  in 
a  state  court  is  unable  to  bring  in  additional  persons  whose  presence  is  necessary 
to  assure  a  just  adjudication  as  to  that  defendant,  provided  that  there  is  some 
diversity  of  citizenship  among  parties.  Under  the  circumstances,  the  criterion  on 
removal  (unlike  original  jurisdiction)  is  whether  those  needed  persons  can  be 
brought  into  the  state  court  where  the  original  action  is  pending. 

Subsection  (b)  defines  which  persons  are  thus  necessary  for  a  just  adjudica- 
tion ;  that  term  does  not  include  one  who  is  or  may  be  liable  to  the  defendant  for 
all  or  part  of  the  plaintiff's  claim  against  him. 

Subsection  (c)  authorizes  removal  when  a  counterclaim  is  asserted  in  a  state 
court  and  additional  persons  necessary  for  a  just  adjudication  thereof  cannot  be 
brought  into  that  state  court. 

Subsection  (d),  to  assure  against  abuse  of  the  jurisdiction,  requires  one  remov- 
ing under  this  section  to  certify  expressly  that  all  reasonable  eiforts  have  first 
been  made  to  bring  the  additional  necessary  parties  into  the  state  court 
proceedings. 

Subsection  (e),  for  similar  reasons,  provides  that  where  another  state  court  is 
available  to  entertain  the  full  action  and  is  the  forum  where  it  ought  to  be  liti- 
gated, the  district  court  may  stay  its  proceedings  in  favor  of  an  action  in  that 
state  court.  Such  a  stay  order  would  not  be  reviewable  except  under  the  provi- 
sions of  §  1292(c)  supra. 

For  detailed  commentary,  see  pp.  394-^00  infra. 

§237-}.    Process  and  procedure  in  actions  under  dispersed  parties  diversity  of 
citizenship  jurisdiction 

In  any  action  within  this  chapter — 

(a)  The  district  court  shall,  except  as  otherwise  provided  in  this  section,  on 
motion  issue  its  process  for  all  parties  necessary  for  a  just  adjudication  and  shall 
have  power  to  restrain  them  until  further  order  of  the  court  from  instituting  or 
prosecuting  any  proceeding  in  any  State  or  United  States  court  relating  to  the 
property  or  transaction  that  is  the  subject  of  the  action.  Such  process  may  run 
anywhere  within  the  territorial  limits  of  the  United  States  and  anywhere  outside 
those  territoi-ial  limits  that  process  of  the  United  States  may  reach,  and  shall  be 
returnable  at  such  time  as  the  court  directs. 

(b)  For  the  convenience  of  parties  and  witnesses  or  otherwise  in  the  interest  of 
justice,  a  district  court  may,  on  motion  of  any  party  or  on  its  own  motion,  transfer 
the  action  to  any  other  district.  The  exercise  of  discretion  by  the  district  court  on 
such  a  motion  is  not  reviewable  on  appeal  or  otherwise.  If  the  action  is  transferred 
at  the  same  time  that  process  is  issued  under  this  section,  such  process  shall  be 
made  returnable  in  the  district  court  for  the  district  to  which  the  action  is 
transferred. 

(c)  "Whenever  State  law  supplies  the  rule  of  decision  on  an  issue,  the  district 
court  may  make  its  own  determination  as  to  which  State  rule  of  decision  is 
applicable. 

(d)  If  one  or  more  absent  parties  cannot  be  effectively  served  with  process 
issuing  under  this  section,  the  district  court  shall  order  that  the  action  proceed 
without  such  parties  unless  it  is  satisfied  that  greater  injustice  would  be  caused 
by  proceeding  without  them  than  by  total  failure  of  the  action. 

(e)  If  the  application  of  this  section  would  lead  to  undue  burden  on  distant 
parties,  and  the  adverse  effect  of  such  disposition  does  not  exceed  the  sum  or 
value  of  $5,000  for  any  party,  the  district  court  may  in  its  discretion  : 

(1)  Dismiss  without  prejudice  as  to  any  party  or  parties  upon  whom  process 
has  been  or  would  have  to  be  served  outside  the  State  where  the  action  is  to  be 
litigated,  and  order  that  the  action  proceed  without  such  parties ;  or 
.  (2)  If  it  is  satisfied  that,  in  view  of  the  small  amounts  involved,  greater 
Injustice  would  be  caused  by  any  continuation  of  the  proceedings  than  by  total 
failure  of  the  action,  dismiss  the  entire  action  without  prejudice. 

_(f )  An  order  that  the  action  proceed  without  one  or  more  parties  necessary  for 
a  just  adjudication  may  be  conditioned  upon  the  taking  of  appropriate  measures, 
including  the  shaping  of  relief  or  other  provisions  in  the  judgment,  for  the  protec- 
tion of  interests  that  may  be  affected  thereby.  Such  an  order  may  be  entered 
under  subsection  (d)  or  (e)  of  this  section  even  though  under  federal  law  or  any 
relevant  State  law  an  action  on  the  claim  could  not  otherwise  be  maintained 
without  joining  the  absent  parties. 
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Note 

This  section  outlines  the  basic  mode  of  proceeding  in  actions  under  this  chapter. 

Subsection  (a)  provides  that  in  such  actions  the  district  court  issue  its  process 
for  all  necessary  parties  wherever  they  may  be,  without  regard  to  district  or  state 
lines. 

Subsection  (b)  authorizes  transfer  of  these  actions  to  any  other  district,  even 
allowing  such  transfer  to  be  made  on  the  court's  own  motion  prior  to  service  of 
process  on  any  defendant. 

Subsection  (c)  specifically  provides  that  in  selecting  applicable  state  law,  the 
district  court  need  not  automatically  follow  the  choice-of-law  rule  of  the  state  in 
which  it  happens  to  be  sitting  (or  of  any  other  particular  state).  This  is  neces- 
sary since  the  several  parties  may  be  summoned  from  various  states. 

Subsection  (d)  deals  with  the  special  circumstance  where  a  necessary  party 
cannot  be  served  with  process,  providing  that  the  action  shall  go  on  without  that 
person  unless  the  district  court  concludes  that  such  continuation  would  work 
greater  injustice  than  total  failure  of  the  action.  j 

Subsection  (e)  provides  for  the  cases  where  the  smallness  of  the  amount  in  j 
controversy,  compared  with  the  distances  over  which  parties  may  be  compelled  | 
to  respond,  may  result  in  injustice  being  inflicted  simply  by  prosecution  of  the  | 
action ;  it  provides  for  discretion  in  the  district  court  to  dispense  with  the  pres-  j' 
etnce  of  individual  parties  or  to  discontinue  the  action  entirely  on  account  of  such  j 
factors.  ] 

Subsection  (f )  provides  that  such  continuation  of  the  action  in  the  absence  of  ; 
parties  who  would  otherwise   be  con.sidered  necessary    (as  authorized  in   the  | 
foregoing  two  subsections)   may  be  conditioned  upon  appropriate  measures  to 
protect  affected  interests,  but  that  it  may  in  any  event  be  maintained  even  i. 
though  an  absent  party  be  one  v,ho  would  ordinarily  be  deemed  "indispensable" 
to  the  action.  j 

For  detailed  commentary,  see  pp.  401^06  infra.  ■ 

I  2375.    Definitions  in  actions  binder  dispersed  parties  and  interpleader  diversity  ' 
of  citizenship  jurisdiction 
For  the  purposes  only  of  this  chapter  and  of  chapter  1.59  of  this  title —  | 

(a)  a  corporation  incorporated  by  more  than  one  territorial  jurisdiction  shall  | 
be  deemed  to  be  a  citizen  only  of  one  of  those  jurisdictions  that  will  establish  ( 
diversity  of  citizenship  between  the  corporation  and  a  party  adverse  to  it ;  a  ! 
partnership  or  other  unincorporated  association  shall  be  deemed  to  be  a  citizen  ! 
of  the  territorial  jurisdiction  where  it  has  its  principal  place  of  business ; 

(b)  the  term  "territorial  jurisdiction"  means  any  State  or  any  foreign  state; 

(c)  the  word  "State"  includes  the  District  of  Columbia,  the  Commonwealth  , 
of  Puerto  Rico,  and  any  Territory  or  Posses.sion  of  the  United  States ; 

(d)  the  word  "citizen"  includes  a  State  or  other  territorial  jurisdiction  or  a 
subdivision  thereof,  but  nothing  herein  shall  be  construed  to  affect  sovereign  , 
immunity ; 

(e)  a  judgment  is  "fully  effective"  if  it  binds  a  party  personally  or  operates  an 
property  within   the  jurisdiction  of  the  court  to  an  extent  sufficient  fully  to  ' 
satisfy  the  claim. 

Note 

This  section  provides  definitions  of  certain  terms  that  are  used  in  this  chapter 
and  in  the  section  establishing  jurisdiction  of  interpleader  actions.  These  defini- 
tions are  applicable  only  in  those  places. 

For  detailed  commentary,  see  pp.  407-409  infra. 

§  2376.    Dispersed  necessary  parties  in  actions  in  district  court  under  other 
jurisdictional  statutes 

(a)  In  a  civil  action  instituted  in  the  district  court  originally  under  section 
1301  of  this  title,  if  one  or  more  additional  parties  necessary  for  a  just  adjudica- 
tion as  to  a  defendant  (as  defined  in  section  2373  of  this  title)  cannot  otherwise 
be  joined,  section  2374  of  this  title  shall  be  applicable  to  such  action;  such 
parties  may  be  joined  under  the  provisions  of  that  section  without  regard  to 
their  citizenship ;  and  venue  otherwise  proper  shall  be  unaffected  by,  and  shall 
be  proper  as  to,  any  such  parties. 

(b)  In  a  civil  action  wherein  jurisdiction  is  founded  solely  on  diversity  of 
citizenship  under  section  1.301  of  this  title,  if  a  counterclaim  compulsory  under 
the  applicable  rule  is  asserted  and  one  or  more  additional  parties  necessary  for 
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a  iust  adiudication  of  that  claim  as  to  any  present  party  cannot  otherwise  be 
ioined  section  2374  of  this  title  shall  be  applicable  to  such  action ;  such  parties 
inav  be  ioined  under  the  provisions  of  that  section  without  regard  to  their  citizen- 
ship  •  and  venue  otherwise  proper  shall  be  unaffected  by,  and  shall  be  proper  as  to, 
any  such  parties.  A  party  is  necessary  for  a  just  adjudication  of  a  counterclaim 
as  to  a  present  party,  for  purposes  of  this  subsection,  if  he  would  be  thus  neces- 
sary,  under  section  2371  or  2373  of  this  title,  in  an  original  action  on  the  same 

claim. 

Note 

This  section  provides  for  extending  the  provisions  of  this  chapter  (specificaUy 
§  2374)  to  actions  already  in  federal  court  under  other  jurisdictional  grants,  in 
which  necessary  parties  are  absent  beyond  the  reach  of  normal  process. 

Subsection  (a)  provides  for  joining  such  absent  parties  whose  presence  is 
necessary  to  assure  a  defendant  a  just  adjudication  in  actions  brought  originally 
under  general  diversity  of  citizenship  jurisdiction. 

Subsection  (b)  provides  for  bringing  in  parties  (who  cannot  otherwise  be 
joined)  whose  presence  is  necessary  for  just  adjudication  of  a  counterclaim 
that  has  been  asserted  in  an  action  in  federal  court  under  general  diversity  of 
citizenship  jurisdiction. 

For  detailed  commentary,  see  pp.  409-410  infra. 

Multi-Party  Muxti-State  Diversity  Jurisdiction 

i.  general  statement 
A.  The  Problem 

The  complexity  and  rapid  communication  that  characterize  our  modern  society 
result,  in  the  context  of  litigation,  in  an  increasing  proportion  of  lawsuits  involv- 
ing more  than  two  parties  and  events  in  more  than  one  state.  The  effective  reso- 
lution of  such  coutroversies  poses  special  problems  in  a  federal  system  such  as 
ours,  premised  as  it  is  upon  the  several  states  as  the  basic  law-making  and  law- 
adjudicating  units  of  government.  For  it  remains  true  that  in  great  bulk  these 
transactions  continue  to  be  governed  by  state  law,  properly  adjudicated  in  state 
tribunals.  At  the  same  time.  eflBcient  disposition  of  lawsuits  involving  such  com- 
plex transactions  often  calls  for  bringing  in  multiple  parties,  perhaps  from 
several  different  places. 

The  state  courts  are  no  longer  as  restricted  as  they  once  were  in  securing  the 
presence  of  such  parties.  Earlier  concepts  of  federal  constitutional  "due  process." 
which  began  with  the  notion  that  "The  foundation  of  jurisdiction  is  physical 
power,"  severely  limited  the  reach  of  a  state's  judicial  tribunals.  McDonald  v. 
Mahee,  243  U.S.  90  (1917)  ;  Pennoyer  v.  He^,  95  U.S.  714  (1877).^  More  recently, 
other  less  tangible  relationships  with  a  state  have  been  seen  as  sufficient  to  sup- 
port a  state's  exercise  of  personal  jurisdiction.  Apparently  in  recognition  of  the 
growing  complexity  and  spread  of  multi-state  relationships,  more  flexible  doc- 
trines have  been  evolved  which  take  into  account  a  far  wider  range  of  contacts 
and  considerations  as  supporting  the  exercise  of  judicial  jurisdiction  over  per- 
sons not  phvsicallv  within  the  state.  International  SJwe  Co.  v.  Washington.  326 
U.S.  310  (1945)  ;'McOee  v.  International  Life  Ins.  Co.,  355  U.S.  220  (1957)  ; 
cf.  Havson  v.  Denckla,  .357  U.S.  235.  251  (1958).  One  leading  commentator  has 
summarized  the  present  approach  in  the  following  terms  : 

"The  new,  flexible  standard  *  *  *  comes  to  this  :  A  state  may  exercise  personal 
jurisdiction  whenever,  in  the  context  of  our  federal  system,  it  is  reasonable  for 
the  state  to  try  the  particular  case  against  the  particular  defendant.  In  other 
words,  the  modern  test  depends  upon  the  relation  between  the  state  and  the  par- 
ticular litigation  sued  upon.  Importance  attaches  to  what,  with  respect  to  the 
action  brought,  the  defendant  has  caused  to  be  done  in  the  forum  state." 
Foster,  Expanding  Jurisdiction  Over  Nonresidents,  32  Wise.  Bar  Bull.,  Oct.  1959 
Supplement  4. 

In  line  with  this  broader  authority,  states  have  begun  to  extend  substantially 
the  reach  of  their  court  process,  by  means  of  expansive  reinterpretation  of  older 
statutes  as  well  as  enactment  of  new  legislation.  In  addition  to  the  now  universal 
provisions  for  subjecting  foreign  corporations  doing  business  within  a  state  and 


iThe  discussion  In  the  text  deals  •with  judicial  jurisdiction  in  personam.  The  power  of 
state  courts  to  act  in  rem  Is  well  established,  and  is  of  course  highly  relevant  in  assessing 
the  ability  of  state  courts  to  render  effective  relief  in  specific  kinds  of  cases  involving 
multiple  parties.  Of,  {  2375(e)  and  commentary  thereon,  infra. 
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non-resident  operators  of  motor  vehicles  therein  to  the  process  of  state  courts, 
at  least  ten  [sixteen]  states  have  already  adopted  "long  arm"  statutes  of  wide 
applicabiUty,'  and  this  movement  is  clearly  gaining  momentum.  In  1962  a  Uni- 
form Interstate  and  International  Procedure  Act  was  promulgated,  embodying 
provisions  for  the  exercise  of  personal  jurisdiction  by  a  state  over  parties  bear- 
ing  a  wide  variety  of  relationships  to  it.'  Problems  of  course  remain.  Until  stat- 
utes of  this  type  are  universally  adopted,  complex  multi-state  transactions  will 
still  pose  difficulties  in  the  courts  of  states  that  have  not  authorized  the  broader 
reach  of  process  Moreover,  even  when  the  states  have  acted  to  the  Umits  of  their 
power  there  will  probably  [almost  certainly]  continue  to  be  circumstances  where 
persons  who  should  be  present  in  an  action  remain  constitutionally  beyond  the 
reach  of  the  state  court's  process.  _  ,  •  1 1      ,   *.-4.  ^ 

Both  of  these  problems  could  be  met  by  the  provision  of  a  special  substitute 
federal  forum— something  that,  as  a  matter  of  power  under  the  Constitution,  may 
validly  be  done.°  Thus,  Congress  apparently  may  found  jurisdiction  on  less  than 
total  diversity  of  citizenship  among  all  adverse  parties,  and  may  authorize  proc- 
ess of  a  federal  court  to  run  throughout  the  country,  without  regard  to  tlie  re- 
spondent's earlier  relationships  with  the  particular  district  to  which  he  is  sum- 
moned "  But,  while  such  an  approach  might  solve  these  problems  in  fact,  the  ques- 
tion remains  as  to  the  justification  for  such  use  of  the  federal  courts— or,  more 
precisely,  the  extent  to  which  federal  jurisdiction  may  appropriately  be  extended 
to  serve  these  ends. 


2  stpp  Idaho  Code  Ann.  5  5-514 ;  111.  Ann.  Stat.  c.  110,  §  16.  17  ;  Me.,  Rev.  Stat.  Ann.  c. 
112  S  21 -Mich  Stat  Ann  §  27A.705  ;  N.  Mex.  Stat.  Ann.  §  21-3-16;  N.Y.  Civ.  Prac.  Law 
«nd  Rules  «  302(a)  -12  Okll.  Stat.  Ann.  §  187  ;  R.I.  Gen.  Laws  Ann.  §  9-5-33  ;  Wash.  Rev. 
Code  f 4  ^8  185 -Wis  Stat.  Ann.  §262.05  [Ga.  Code  Ann.  §24-113  (1967  Supp.)  ;  Kans. 
Stat  Ann  Y60.308(b  fMinn.  Stat.  Ann.  §  543.19  (1967  Supp.)  ;  Mo.  Ann.  Stat.  §  506.500 
(1^67  Supp.)  ;  Ore  RevT  Stat.  §14-035';  Tenn.  Code  Ann.  §  20-235.  To  satisfy  the 
oharacteri/ation  in  the  text  of  "wide  applicability"  a  statute  must  apply  both  to  corpora- 
tions and  individuals  and  cover  claims  in  both  contract  and  tort  arising  out  of  activity  in 
the  Ittte  Some  states,  e.g..  North  Carolina,  N.C.  Gen.  Stat.  §  55-145 (a),  have  very  broad 
statutes  applying  to  corporations  only.]  ,        .  ,..,... 

3  The  Act  contains  the  following  provisions  as  to  the  exercise  of  personal  jurisdiction  : 
Section  1  02.   [Personal  Jurisdiction  Based  Upon  Enduring  Relationship.]  A  court  may 

exercise  personal  jurisdiction  over  a  person  domiciled  in.  organized  under  the  laws  of,  or 
maintaining  his  or  its  principal  place  of  business  in,  this  state  as  to  any  [cause  of  action] 

[claim  for  relief].  ...       „        ,„         ^      ■,     ^ -, 

Section  1  03.  [/  ersonalJurisditcton  Based  Upon  Conduct.] 

(a)  A  court  may  exercise  personal  jurisdiction  over  a  person,  who  acts  directly  or  by  an 
agent,  as  to  a  [cause  of  action]    [claim  for  relief]  arising  from  the  person's 

(1)  transacting  any  business  in  this  state; 

(2)  contracting  to  supply  services  or  things  in  this  state; 

(3)  causing  tortious  iniurv  [in  this  state]  by  an  act  or  omission  in  this  state; 

(4)  causing  tortious  injury  [in  this  state]  by  an  act  or  omission  outside  the  state  if  he 
regularly  does  or  solicits  business,  engages  in  any  other  persistent  course  of  conduct  in  this 
state  or' derives  subtantial  revenue  from  goods  or  services  used  or  consumed  in  this  state ; 

(5)  having  an  interest  in,  using,  or  possessing  real  property  in  this  state  [ ;  or 

(6)  contracting  to  insure  any  person,  property,  or  risk  located  within  this  state  at 
the  time  of  contracting]. 

(b)  When  jurisdiction  over  a  person  Is  based  solely  upon  this  section,  only  a  [cause  of 
action]  [claim  for  relief]  arising  from  acts  enumerated  in  this  section  may  be  asserted 
against  him. 

Section  1.04.  [Service  Outside  the  State.] 

When  the  exercise  of  personal  jurisdiction  Is  authorized  by  this  Article,  service  may 
be  made  outside  this  state. 

Interestingly,  this  proposal  is  narrower  in  some  respects  than  statutes  already  In  force  in 
some  states.  See  statutes  cited  in  the  preceding  note.  The  Uniform  Act  has  been  adopted  in 
Arkansas,  Ark.  Stat.  Ann.  §§27-2501  to  27-2507;  Oklahoma.  12  Okla.  Stat.  Ann. 
§§  1701.01  to  1706.04  [Oklahoma  had  enacted  a  long  arm  statute  of  wide  applicability  in 
196.'^,  two  years  before  adopting  the  Uniform  Act.  The  two  statutes  are  cumulative  and 
provide  alternative  methods  of  exercising  extrastate  personal  service.  See  Parks  v. 
Slaughter.  270  F.  Supp.  524  (W.D.  Okla.  1967)];  and  the  Virgin  Islands,  5  V.I.C. 
§§4901-4943.  [Louisiana.  La.  R.S.  §§  1.3-.3201-3207 ;  Maryland.  Md.  Ann  Code.  art.  75. 
§96;  Ohio.  Ohio  Rev.  Code  §§2307.381-85;  Virginia.  Virginia  Code  Ann.  §8-81.2; 
Wyoming,  Wyo.  Stat.  Ann.  §§  5-4.2.  5-4.3  (1967  Supp.).  It  has  been  proposed  in  other 
st.ites  and  appears  to  have  given  added  impetus  to  the  movement  for  broadening  "long 
arm"  statutes.  Indeed,  some  of  the  statutes  cited  in  the  previous  note,  for  example  those  of 
Kansas  and  Minnesota,  have  plainly  drawn  upon  the  Uniform  Act.] 

^  When  JTirisdictlon  is  founded  on  general  diversity  of  citizenship,  the  ability  of  a  federal 
district  court  to  assemble  parties  dispersed  in  several  states  will  generally  be  no  greater 
than  that  of  the  state  courts  in  the  same  place.  This  is  true  under  existing  law,  and  would 
not  he  affected  by  the  proposals  advanced  herein.  See  pp.  13.3-134  supra.  As  to  present 
exceptions  to  the  general  rule,  including  the  1963  amendment  to  F.R.  Civ.  Proc.  4(f), 
which  essays  an  attack  on  the  multiple-party  problem  Insofar  as  relates  to  bringing  in 
additional  partips  who  can  be  served  within  100  miles  of  the  courthouse,  «ee  Tentative 
Draft  No.  2,  p.  79. 

E  From  the  point  of  view  of  national  responsibilitv  for.  and  appropriateness  of  providing 
such  a  fedpral  forum,  the  two  sets  of  circumstances  are  of  course  quite  different.  This 
question  will  be  treated  below. 

•  See  Supporting  Memoranda  A  and  B,  pp.  426,  437  infra. 
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As  pointed  out  in  the  Commentary  on  the  general  diversity  sections,  expansion 
of  federal  jurisdiction  over  eases  that  arise  under  state  law  requires  affirmative 
justification ;  over  and  above  the  burden  on  federal  dockets  and  the  special  diffi- 
culties in  the  federal  determination  of  state-law  issues,  there  is  the  basic  fact 
that  such  adjudication  represents  a  transfer  of  power  from  the  state  courts.  Thus, 
as  also  stated  in  that  Commentary,  the  simple  fact  that  more  cases  might  be 
better — or  more  efficiently — tried  in  a  federal  court  is  not  of  itself  sufficient  justi- 
fication for  such  jurisdiction.  The  problems  involved  here  do  not  relate  simply 
to  trial  efficiency  at  large,  but  grow  out  of  the  multi-state  nature  of  our  Union 
and  hence  present  a  special  basis  for  federal  intervention.  At  the  same  time,  the 
kind  of  federal  forum  necessary  to  meet  these  problems  will  involve  a  greater 
incursion  on  state  power  than  is  true  of  general  diversity.  This  grows  out  of  the 
fact  that  to  serve  the  purposes  sought  here,  the  federal  court  must  be  authorized 
to  serve  its  process  anywhere  in  the  country  so  as  to  gather  in  parties  scattered 
in  different  states.  When  the  parties  are  thus  summoned  to  a  place  by  uniquely 
federal  authority,  there  is  no  basis  for  subjecting  them  to  the  ciioice-of-law  rules 
{and  implicit  policies)  of  the  state  in  which  the  district  court  happens  to  be 
sitting.^  There  would  be  more  reason  to  apply  such  rules  of  the  state  where  each 
party  was  served  (particularly  if  he  was  not  amenable  to  process  elsewhere), 
since  he  presumably  could  have  been  subjected  to  them  in  the  state  courts  there. 
But  since  a  single  issue  may  involve  parties  served  in  different  states,  that  reso- 
lution is  not  uniformly  available  either.  It  must  therefore  be  ix>ssible  for  the  fed- 
eral courts  in  trese  cases  to  exercise  an  independent  choice  in  selecting  the  appli- 
cable law.  Since  state  choice-of-law  may  embody  policy,  the  jurisdiction  created 
for  present  purposes  must  necessarily  contain  the  power  and  the  actual  likeli- 
hood of  undercutting  local  policies  in  cases  within  its  scope.*  To  the  extent  that 
the  need  for  a  federal  forum  to  handle  these  multi-state  cases  is  great  enough, 
such  incursion  must  of  course  be  accepted.  The  problem  thus  becomes  one  of  bal- 
ance, and  of  judgments  that  can  perhaps  be  better  made  in  somewhat  more  spe- 
cific contexts. 

B.  Possible  Approaches 

1.  States  unaMe  constitutionally  to  reach  all  defendants 

Perhaps  easiest  to  justify,  at  least  on  first  impression,  would  be  a  jurisdictional 
grant  based  upon  the  constitutional  inability  of  any  one  state  to  reach  all  de- 
fendants whom  plaintiff  is  suing.  This  approach  is  on  its  face  restricted  to  creat- 
ing a  multi-state  forum  that  the  states  are  by  their  nature  disabled  from 
providing. 

Its  difficulties,  however,  are  not  insignificant.  Among  the  lesser  of  these  is  the 
fact  that  such  a  formulation  requires  constant  definition  of  the  outer  reach  of 
state  process  in  essentially  constitutional  terms.  Uncertainty,  which  is  particu- 
larly undesirable  in  defining  the  scope  of  a  jurisdiction,  would  thus  prevail  for 
a  substantial  time  until  the  body  of  constitutional  doctrine  had  been  adequately 
formed.  The  requirements  of  the  statute  would  of  course  bring  about  crystalliza- 
tion of  that  body  of  doctrine  more  rapidly  than  its  normal  development,  but  that 
might  entail  other  difficulties;  constitutional  law  is  frequently  wisely  left  for 
more  gradual  evolution  in  the  light  of  experience.  Nevertheless,  if  these  were 
the  onyl  problems,  they  might  be  faced,  or  at  least  minimized  by  the  formulation 
of  a  relatively  determinate  statutory  standard  approximating,  but  not  literally 
embodying,  the  line  of  constitutional  power. 

Of  greater  and  more  immediate  import,  any  approach  related  only  to  the 
constitutional  disability  of  the  states  would  continue  to  leave  a  significant  num- 
ber of  multi-state  cases  without  any  adequate  forum — and,  indeed,  some  without 


■f  In  general  diversity  jurisdiction,  the  reach  of  the  district  court's  process  is  essentially 
co-extensive  with  that  of  the  local  courts  of  the  state  where  it  is  sitting.  See  note  4  supra. 
The  rule  that  the  federal  court  must  apply  the  choice-of-law  of  that  state  is  then  highely 
appropriate.  See  Klaxon  Co.  v.  Stentor  Elec.  Mfg.  Co.,  313  U.S.  487  (1941)  ;  Cavers, 
Memorandum  on  Change  in  Choice-of-Law  Thinking  and  Its  Bearing  on  the  Klaxon  Prob- 
lem, Tentative  Draft  No.  1,  p.  154. 

8  The  discussion  in  the  text  focuses  on  the  impact  in  states  in  which  process  is  served. 
The  jurisdiction  might  also  make  inroads  on  the  policies  of  the  state  in  which  the  district 
court  sits  (though  no  party  was  served  there).  Thus  if  venue  in  federal  actions  within  this 
jurisdiction  is  placed  in  districts  where  events  occurred,  and  if  the  quantum  of  events 
which  satisfied  this  test  of  venue  were  less  than  that  which  the  state  for  reasons  of  policy 
(e.g.,  encouraging  foreign  corporations  and  individuals,  to  undertake  activities  there) 
set  up  as  a  basis  for  amenability  to  suit  in  state  court  there,  the  federal  statute  might 
operate  to  undercut  the  state's  policy. 
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any  judicial  forum  at  all.  The  latter  possibility  grows  out  of  the  doctrine  of 
so-called  "indispensable"  parties  under  which  a  state  court  may  dismiss  a  lawsuit 
entirely,  refusing  to  adjudicate  among  those  who  are  present  before  it  because 
others  with  closely  related  interests  are  not  present  and  cannot  be  joined.  Under 
such  circumstances,  unless  the  inability  to  serve  the  absentees  is  of  constitu- 
tional dimension,  a  jurisdictional  grant  predicated  on  state  incapacity  would 
not  be  applicable  and  the  parties  would  be  left  entirely  without  an  available 
forum  for  the  adjudication  of  their  disputes.  Similar,  though  less  dramatic,  re- 
sults would  apply  in  cases  where  the  state  courts  would  proceed  to  adjudicate 
but  where  the  absence  of  other  persons  might  impede  an  adequate  disposition  or 
impose  unfair  burdens  on  persons  involved.  To  be  sure,  the  approach  presently 
mider  consideration  would  provide  for  all  such  cases  where  the  state  could  not 
constitutionally  reach  the  absentees,  and  the  deficiency  in  the  remaining  cases 
would  thus  be  within  state  power  to  cure.  At  the  same  time,  that  fact  is  of  little 
avail  to  a  person  presently  involved  in  a  multi-state  controversy  for  which  there 
is  no  adequate — or  no — ^judicial  forum  available.  Thus,  at  least  where  the  need 
for  joining  scattered  parties  is  great  enough,  it  seems  appropriate  to  provide 
a  federal  forum  based  not  merely  on  lack  of  state  power,  but  on  the  fact  that 
such  power  has  not  actually  been  implemented. 

2.  State  process  in  fact  insufficient  to  reach  all  named  defendants 

At  the  other  extreme,  federal  jurisdiction  might  conceivably  be  extended  to 
every  case  in  which  a  plaintiff  could  not  actually  serve  out  of  a  single  state 
forum  all  parties  whom  he  properly  seeks  to  join  in  a  single  action."  Such  an 
approach  would  undertake  to  encompass  every  case  in  which  a  person  might 
be  hindered  by  limitations  of  process  in  pressing  a  single  suit  against  multiple 
parties.  It  would  thus  certainly  include  all  cases  in  which  the  dispersion  of  per- 
sons among  several  states  would  create  sulBcient  difiiculty  in  reaching  just  re- 
sults to  warrant  a  federal  forum  for  unified  disposition. 

At  the  same  time,  however,  many  cases  could  be  brought  in  federal  court,  under 
such  a  jurisdictional  grant,  in  which  state  courts  could  actually  provide  effec- 
tive justice  (though  i)erhaps  somewhat  less  eflSciently).  Indeed,  it  seems  likely 
that  the  number  of  cases  in  this  category  brought  to  a  federal  forum  would 
far  exceed  the  total  of  those  for  which  the  state  courts  would  have  been  inade- 
quate. The  actual  volume  of  such  cases,  moreover,  might  well  turn  out  to  be  of 
very  substantial  proportions.^"  Even  if  no  better  way  could  be  found  to  reach 
the' cases  of  real  need,  it  would  he  difficult  to  justify  so  broad  an  expansion  of 
federal  jurisdiction.  To  the  extent  that  it  is  possible  to  provide  a  satisfactory 
statutory  formulation  that  would  restrict  the  jurisditcion  to  cases  involving 
substantial  urgency  for  joinder  of  multiple  parties,  wider  extension  would  cer- 
tainly be  unsupportable.  As  will  be  seen,  such  a  formulation  is  available.  Under 
these  circumstances,  there  is  no  adequate  justification  for  the  incursion  on  state 
power  that  would  be  involved  in  the  broad  approach  now  being  considered. 

This  basic  objection  is  reinforced  by  other  considerations.  For  one  thing,  by 
taking  over  so  completely  in  this  area,  and  compensating  so  fully  for  shortcomings 
of  state  process,  such  a  federal  jurisdictional  grant  would  greatly  reduce  the  like- 
lihood of  further  action  by  states  to  extend  the  reach  of  their  own  process.  The 
general  objective  of  making  local  courts  more  effective  would  persist,  and  would 
carry  some  momentum.  But  the  incentive  of  real  need,  so  often  a  requisite  for 
effective  reform,  would  be  largely  eliminated.  Indeed,  to  the  extent  that  substan- 
tial interests  within  a  state  prefer  to  litigate  in  federal  court,  a  statute  based  upon 
the  unavailability  of  state  process  might  actually  generate  opposition  to  expan- 
sion of  the  reach  of  state  jurisdiction.  If  there  were  no  present  signs  of  active 
state  concern  in  this  area,  or  if  no  delay,  however  .short,  could  be  tolerated,  then 
such  consequences  might  be  accepted.  But  the  need,  while  real  and  important,  does 
not  appear  to  be  of  such  urgency  as  to  demand  immediate  relief,  and  as  indicated 
earlier,  the  states  are  moving  forward  effectively  in  this  area  with  already  note- 
worthy speed  and  with  growing  momentum.  Undercutting  of  this  development 
does  not  seem  desirable. 

Other  problems  of  still  greater  significance  grow  out  of  the  potential  for  manipu- 
lation that  is  implicit  in  the  present  approach.  This  potential  stems  from  the  fact 


»  0/.  F.R.  Civ.  Proc.  20fa)  :  "*  ♦  •  All  persons  *  ♦  •  may  be  .if^'ned  in  one  action  as 
defendants  if  there  Is  asserted  against  them  jointly,  severally,  or  in  the  alternative,  any 
riaht  to  relief  in  respect  of  or  arising  ont  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrences  and  if  any  question  of  law  or  fact  common  to  all  defendants 
■will  arise  In  the  action.  ♦  *  *" 

10  Some  especially  sljmificant  additional  factors  which  mar  be  operative  in  this  regard 
will  be  considered  shortly. 
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that  in  many  circumstances  giving  rise  to  litigation  there  are  several  possible 
putative  defendants  or  third-party  defendants."  Within  this  range  of  putative 
parties,  the  decision  as  to  whom  and  how  many  to  sue  is  not  dictated  by  inflexible 
rule,  but  may  be  influenced  by  a  variety  of  considerations.  The  approach  now 
being  projected,  under  which  the  availaMHty  of  a  federal  forum  would  turn  on 
which  parties  were  sought  to  be  joined,  would  thus  often  put  power  to  create  fed- 
eral jurisdiction  in  the  hands  of  those  instituting  litigation  or  seeking  to  remove 
an  existing  state  court  action. 

This  has  implications  in  two  directions.  One  relates  to  possible  impact  on  the 
substantive  law  to  be  applied.  For  reasons  indicated  earlier,  a  federal  forum  with 
power  to  issue  process  which  traverses  state  lines  cannot  be  bound  to  apply  the 
choice-of-law  rules  of  any  particular  state  (whether  that  in  which  it  sits  or  where 
parties  are  served).  The  previous  discussion  focused  on  the  unavoidable  results 
of  this  aspect  of  the  jurisdiction  in  undercutting  state  policies.  The  potential  un- 
desirable effects  are  magnified  when  parties  are  put  in  a  position  where  they 
may  by  their  own  initiative  create  the  federal  jurisdiction  which  avoids  local 
choice-of-law  rules  and  policies. 

The  other  set  of  consequences  may  have  much  greater  practical  impact.  Parties 
at  times  desire  a  federal  forum  for  reasons  that  do  not  relate  directly  to  the 
grounds  for  its  establishment ;  those  reasons  may  involve  a  wide  variety  of  mat- 
ters, including  the  comparative  condition  of  trial  dockets,  discovery  procedures,  or 
jury  composition.  Whenever  such  motives  lead  to  improper  creation  of  federal 
jurisdiction,  substantial  harm  results  in  terms  of  burdening  the  federal  courts  and 
imposition  on  other  parties.  (Compare  the  experience  reported  earlier  with  re- 
gard to  the  appointment  of  out-of-state  executors  or  administrators  for  the  pur- 
pose of  creating  general  diversity  jurisdiction."^)  Those  problems  would  be  in- 
volved here  also.  But  in  present  context,  where  parties'  right  to  invoke  a  federal 
forum  may  depend  upon  whom  they  elect  to  sue.  further  evils  are  produced.  For 
incentive  is  created  for  suing  persons  who  might  not  otherwise  be  sued  at  all, 
simply  as  a  means  of  invoking  federal  jurisdiction.  An  unrestrictedly  broad 
statute,  without  safeguards  against  abuse  in  this  manner,  cannot  be  supported. 

The  problems  just  discussed  would  present  sufficient  difficulty  if  the  jurisdiction 
here  being  projected  were  simply  enacted  today.  They  would  be  greatly  magnified 
upon  the  adoption  of  the  proposals  being  advanced  herewith  for  the  contraction 
of  general  diversity  jurisdiction.  For  those  proposals  would  bar  a  plaintiff  (as 
well  as  a  would-be  removing  defendant)  from  invoking  a  federal  forum  in  his 
home  state  on  the  basis  of  simple  diversity  of  citizenship."^  The  jurisdiction  here 
under  consideration  would  then  become  the  only  channel  for  bringing  to  a  federal 
court  in  one's  own  state  private  litigation  not  arising  under  federal  law.  With 
efforts  to  secure  a  home  state  federal  forum  in  such  cases  thus  necessarily  focused 
on  this  jurisdictional  grant,  it  seems  reasonable  to  expect  that  the  number  of  per- 
sons sued  (or  impleaded)  solely  for  the  purposes  of  creating  jurisdiction  would  be 
substantial.  The  implications  of  this,  both  for  the  federal  judicial  system  and  for 
the  parties  thus  sued,  need  no  elaboration.  Together  with  the  other  factors  pre- 
viously considered,  they  indicate  the  need  for  a  more  limited  grant  of  federal 
jurisdiction  in  multi-party  multi-state  cases  than  would  be  afforded  by  the 
approach  under  consideration. 

S.  State  process  in  fact  insufficient  to  reach  all  defendants  necessary  for  a  just 

adjudication, 

The  approach  taken  in  the  proposal  advanced  herewith  is  directly  in  terms 
of  the  degree  of  urgency  that  the  multiple  parties  be  joined  in  a  single  law- 
suit :  the  predicate  for  federal  jurisdiction  is  that  the  parties  whose  presence 
is  necessary  for  a  just  adjudication  of  the  action  be  dispersed  beyond  the  pres- 
ent actual  reach  of  any  one  state  court.  When  they  are,"  the  action  may  be 
brought  in  a  federal  district  court  sitting  in  a  place  where  operative  events  oc- 
curred, from  which  process  would  be  issued  to  bring  in  all  necessary  parties 


'^  The  opportunity  to  Involve  federal  jurisdiction  in  order  to  bring  In  distant  parties 
would  presumably  be  available  equally  to  an  original  plaintiff  and  to  a  defendant  in  a 
state  court  action. 

"  Pp.  117-118  supra. 

"  It  should  be  noted  that  in  this  context  "home  state"  covers,  both  as  to  original  and 
removal  jurisdiction,  individuals  whose  principal  place  of  business  or  employment  is  in  a 
state,  and  businesses  with  a  local  establishment  in  a  state  in  actions  arising  out  of  the 
activities  of  that  establishment. 

"  And.  as  should  almost  invariably  be  the  case  in  such  circumstances,  there  Is  some 
(minimal)  diversity  of  citizenship  between  adverse  parties. 
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regardless  of  where  they  might  be  located.  Provision  is  also  made  for  removal 
by"  a  defendant  of  any  action  commenced  in  a  state  court  that  cannot  actually 
reach  all  parties  whose  presence  is  necessary  for  just  adjudication  as  to  that 
defendant,  with  far-reaching  federal  process  then  authorized  in  such  circum- 

The  criterion  "necessary  for  a  just  adjudication"  carries  on  its  face  the  justi- 
fication for  whatever  incursion  on  state  authority  the  new  jurisdiction  may 
inevitably  involve.  It  is  intended  to  express  that  degree  of  urgency  for  the  pres- 
ence of  scattered  parties  which  goes  beyond  trial  efficiency  and  economy,  and 
involves  further  elements  relating  to  the  adequacy  of  fairness  of  a  disposition 
made  in  the  absence  of  particular  parties.^^ 

Because  it  is  thus  restricted,  the  proposed  head  of  jurisdiction  would  not 
encompass  that  very  large  class  of  cases  in  which  the  joining  of  scattered  parties 
in  a  single  action  would  serve  only  to  facilitate  a  more  expeditions  or  efficient 
disposition  of  the  controversy.  Realization  of  these  important  but  less  urgent 
objectives  would  be  left  to  be  accomplished  by  extension  of  the  reach  of  state 
court  process.  For  that  very  reason,  the  present  proposal  would  help  main- 
tain, rather  than  undercut,  the  movement  for  further  reform  in  the  reach  of 
that  process. 

Nor  would  the  proposed  formulation  lend  itself  to  easy  manipulation  or  be 
likely  to  induce  the  suing  of  persons  who  would  not  otherwise  be  joined.  The 
criteria  of  necessity  would  be  in  terms  of  the  relationships  of  the  parties  to 
the  underlying  transaction  as  well  as  to  the  lawsuit.  Moreover,  they  would  in- 
clude only  those  situations  where  the  urgency  of  joinder  was  high  in  any  event, 
and  very  often  by  reason  of  facts  predating  the  decision  to  litigate.  Under  such 
circumstances,  the  likelihood  of  parties  being  added  solely  to  establish  juris- 
diction— or  indeed,  even  the  opportunity  of  finding  such  parties — will  not  be 
substantial. 

Finally,  though  the  number  of  cases  that  would  be  comprehended  by  the  pro- 
posed formulation  cannot  be  ascertained  in  advance,  it  should  not  be  large  enough 
significantly  to  burden  the  federal  courts.  Thus,  the  proposal  here  advanced 
should  serve  to  provide  a  forum  whenever  no  other  adequate  one  would  be  avail- 
able, without  unduly  impairing  state  power  and  responsibility  or  imposing  upon 
litigants  or  the  federal  courts. 

(g) 

National  Association  of  Independent  iNSUKEns, 

Des  Plaines,  III,  April  24, 1979. 
Hon.  Robert  "W.  Kastenmeiee, 

Chairman,  Subcommittee  on  Courts,  Civil  Lilierties  and  the  Administration  of 
Justice,  Committee  on  the  Judiciary,  Washington,  D.C. 

Dear  Chairman  Kastenmeier  :  The  National  Association  of  Independent  In- 
surers is  a  voluntary  trade  association  of  more  than  420  property  and  casualty 
insurance  companies.  Our  member  companies  write  approximately  fifty  percent 
of  the  automobile  insurance  business  in  the  country.  Accordingly,  our  compa- 
nies are  involved  in  a  large  number  of  lawsuits  and  are  extremely  interested  in 
any  proposed  changes  to  the  nation's  legal  system. 

Our  member  companies  express  grave  concern  for  the  consequences  of  the 
enactment  of  H.R.  2202. 

We  do  favor  changes  in  the  legal  system  on  a  State  of  Federal  Court  level 
which  would  expedite  the  trial  of  lawsuits.  This  bill,  however,  does  not  elimi- 
nate or  expedite  any  litigation.  It  simply  shifts  the  litigation  from  the  Federal 
Courts  to  the  State  Courts,  which  will  have  to  increase  their  number  of  judges. 
We  believe  this  is  ironic  when  it  follows  on  the  heels  of  legislation  increasing 
the  number  of  Federal  judges  by  twenty  five  percent,  and  legislation  which 
relieves  Federal  Courts  of  bankruptcy  jurisdiction. 

The  diversity  jurisdiction  granted  to  the  Federal  Courts  has  been  in  existence 
for  almost  200  years,  and  should  not  be  treated  lightly  by  Congress.  H.R.  2202 
would  preclude  bringing  these  controversies  between  citizens  of  different  states 
involving  questions  of  state  law  into  the  Federal  Courts.  Although  the  bias 
our  founders  sought  to  balance  may  not  be  as  evident  today,  nonetheless  it  still 
exists.  Our  members'  claims  files  are  rife  with  examples  of  less-than-equal  jus- 
tice with  the  home  court  advantage  on  the  opposite  side. 

^^  The  term  "necessary  for  a  just  adjudication"  is  used  and  Is  further  defined  in  the 
proposed  statute.  See  §  2371(b)   and  §  2373(b)   and  Commentary  thereon. 
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Proponents  argue  tliat  Federal  Court  congestion  will  be  relieved  under  H.R. 
2202,  with  what  would  appear  to  be  a  minimal  effect  on  State  Court  judges  if  one 
divides  the  number  of  diversity  cases  now  pending  into  the  total  number  of  State 
Court  judges.  This  reasoning  by  averaging  is  flawed.  Obviously,  the  pending  di- 
versity eases  are  not  spread  throughout  the  counrty,  but  are  more  likely  concen- 
trated in  a  small  number  of  states.  The  suggested  shifting  of  cases  ignores  the 
situation  that  in  some  cases,  particularly  in  the  larger  urban  areas,  the  baclilog 
of  cases  pending  before  the  State  Courts  is  greater  than  that  before  the  appro- 
priate Federal  Courts. 

The  bill  ignores  that  fact  that  the  elimination  of  diversity  can  pose  serious 
jurisdictional  problems  with  reference  to  venue  statutes  or  that  State  Courts, 
unlike  Federal  Courts,  generally  cannot  enforce  their  decisions  beyond  their 
jurisdictional  boundaries.  Federal  diversity  jurisdiction  permits  complex  multi- 
district litigation,  in  which  a  larger  number  of  similar  cases  or  one  complicated 
case  involving  litigants  from  many  states,  to  be  handled  by  one  team  of  lawyers 
and  supervised  by  one  court  in  the  important  pre-trial  stage  of  tlie  ease.  It  is 
nt  this  point  that  most  cases  are  settled.  This  procedure  is  unavailable  through 
the  State  Court  system. 

We  are  also  very  much  concerned  with  the  provision  in  H.R.  2202  which  would 
eliminate  the  individual  jurisdictional  amount  for  each  member  of  a  class  in  a 
class  action.  This  is  an  open  invitation  to  class  actions  which  could  easily  re- 
sult in  doubling  existing  court  calendars.  For  many  years  members  of  a  class 
could  aggregate  their  claims  to  effect  Federal  jurisdiction.  The  Supreme  Court 
recognized  the  flood-gate  that  was  opened  by  this  procedure  and  thereafter  re- 
quired the  jurisdictional  amount  for  each  member  of  the  class. 

This  bill  would  remove  this  protection  by  eliminating  the  amount  in  controversy 
required  in  a  Federal  question  case.  As  a  result,  class  actions  based  on  diversity 
would  no  longer  exist,  but  class  actions  based  on  questions  of  Federal  Law  would 
be  easier  to  maintain  since  each  plaintiff  would  no  longer  be  required  to  have  a 
<'laim  exceeding  $10,000.  It  would  appear  that  a  better  control  is  to  raise  the  juris- 
dictional amount  requirement  which  should  relieve  the  increasing  workload  of 
the  Federal  District  Courts. 

XAII  urges  on  behalf  of  its  membership  that  H.R.  2202  not  be  reported  favor- 
ably out  of  your  subcommittee. 
Yours  very  truly, 

Paul  Blume, 
Vice  President  and  General  Counsel. 


National  Association  of  Railroad  Trial  Counsel, 

New  York,  N.Y.,  April  20, 1979. 
Hon.  Robert  W.  Kastenmeieb, 

House  Judiciary  Committee,  Su'bcommittee  on  Courts,  Civil  Liberties  and  the 
Administration  of  Justice,  House  Judicial  Committee  on  Diversity,  Jurisdic- 
tion and  Related  Problems,  House  Office  Building,  Washington,  D.C. 

Dear  Representative  Kastenmeieb:  I  am  President  of  the  National  Associa- 
tion of  Railroad  Trial  Counsel.  At  our  January  convention  we  revisited  the  ques- 
tion of  diversity  cases  in  the  Federal  courts.  Our  membership,  lawyers  who  spend 
their  working  days  trying  cases  for  railroads  and  other  litigants,  are  today  more 
strongly  opposed  than  ever  to  the  effort  to  abolish  diversity  jurisdiction. 

I  am  enclosing  a  copy  of  a  letter  our  immediate  past  President,  Stephen 
Trimble,  wrote  the  Honorable  Dennis  De  Concini,  about  H.B.  9622,  The  reasons 
our  trial  lawyers  opposed  that  1978  bill  are  applicable  in  1979  to  H.B.  2202.  I 
can  add  only  one  thought.  Public  Law  95-^86  has  authorized  additional  judges, 
117  District  and  35  Circuit.  The  statistics  on  which  many  proponents  of  95-486 
relied  to  justify  that  infusion  of  judicial  talent  included  diversity  cases.  There 
should  be  no  serious  thought  of  deleting  close  to  a  quarter  of  the  cases  brought 
in  federal  court,  to  the  prejudice  of  the  citizens  to  whom  access  to  the  federal 
courts  is  so  important,  until  experience  has  demonstrated,  if  ever  it  does,  that  the 
expanded  federal  judicial  system  cannot  conceivably  handle  the  case  load  and 
that  the  people  of  this  country  will  not  support  a  system  large  enough  to  do  so. 

The  right  to  bring  a  diversity  case  in  federal  court  is  a  most  important  right, 
one  the  citizens  of  this  Country  have  for  centuries  had  the  option  of  exercising. 


194 

Mr.  Trimble  states  a  persuasive  case  against  the  abolition  of  that  right.  The 
members  of  the  National  Association  of  Railroad  Trial  Counsel  add  their  voices 
to  his  and  to  the  overwhelming  cry  of  the  trial  bar,  plaintiffs'  and  defendants* 
alike,  that  such  a  fundamental  right  should  not  be  abolished  unless  and  until 
it  is  clearly  demonstrated  that  absolute  necessity  requires  it.  At  this  time  in  our 
Country's  history  there  is  no  such  necessity.  We  urge  that  H.B.  2202  not  be 
recommended  for  passage. 
Very  respectfully, 

F.  Hastings  Gbiffin,  Jr., 

President. 


(i) 

Prepaeed  Statement  of  Fbedebick  A.  O.  Sohwabz,  Jb. 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  Frederick  A.  O. 
Schwarz,  Jr.  I  have  been  a  member  of  the  law  firm  of  Cravath,  Swaine  &  Moore 
since  1969  except  while  I  had  the  honor  of  serving  during  the  94th  Congress  as 
Chief  Counsel  to  the  Senate  Select  Committee  to  Study  Governmental  Opera- 
tions with  respect  to  Intelligence  Activities.  A  significant  part  of  my  practice 
involves  the  defense  of  defamation  actions  on  behalf  of  Time  Incorporated.  This 
statement  is  being  filed  on  behalf  of  Time  Incorporated. 

We  do  not  oppose  the  provisions  of  H.R.  2202  eliminating  the  diversity  juris- 
diction of  the  Federal  courts.  But  we  urge  amendment  of  the  bill  to  provide  for 
removal  to  the  Federal  courts  of  cases  involving  substantial  defenses  arising 
under  Federal  law.  We  are  submitting  to  the  Committee,  along  with  this  state- 
ment, a  draft  of  such  an  amendment. 

Removal  where  a  substantial  Federal  defense  is  asserted  is  consistent  with 
and,  in  fact,  furthers  the  stated  purpose  of  the  bill.  As  you  are  well  aware,  the 
bill  which  passed  the  House  last  year,  H.R.  9622,  was  accompanied  by  H.R. 
Report  95-893,  Abolition  of  Biversiiy  of  Citizenship  Jurisdiction,  which  sets 
forth  this  purpose  (p.  1)  : 

"As  a  general  proposition,  it  provides  that  Federal  law  questions  are  to  be 
adjudicated  in  the  Federal  courts,  regardless  of  the  amount  in  controversy;  and 
diversity  cases,  which  involve  questions  of  State  law  are  to  be  resolved  in  the 
State  courts." 

Since  this  is  the  purpose  of  the  bill,  it  is  an  anomaly  to  keep  the  door  to  a 
Federal  forum  shut,  as  it  has  been  under  the  present  statute,  merely  because  the 
dispositive  Federal  questions  are  raised  by  the  defendant  and  not  by  the  plain- 
tiff. This  anomaly — which  was  created  by  judicial  construction  of  the  removal 
statute  and  not  by  Congress  ^ — was  tolerable  so  long  as  removal  could  be  had  on 
diversity  of  citizenship  grounds.  But  now  that  diversity  jurisdiction  is  being 
abolished,  the  restriction  on  removal  based  on  a  Federal  defense  should  also  be 
eliminated.  The  rationale  of  the  bill  requires  that  access  to  Federal  courts  be 
dependent  on  the  nature  of  the  issues  rather  than  the  alignment  of  the  parties. 
Thus,  it  should  make  no  difference  which  party  asserts  the  Federal  law  issue. 

In  the  defamation  area,  for  instance,  a  plaintiff's  claims  arise  under  State  law, 
but  the  power  of  the  State  to  impose  liability  for  defamation  is  substantially 
restricted  by  the  First  Amendment  to  the  United  States  Constitution.  Since  Neni 
York,  Times  Co.  v.  Sullivan,  376  U.S.  2.54  (1964).  defamation  actions  have  been 
litigated  almost  exclusively  in  terms  of  the  First  Amendment  requirements.  Is 
the  plaintiff  a  public  figure  or  ofl3cial  or  is  he  a  private  individual?  What  is  the 
required  Constitutional  standard  of  fault?  Has  plaintiff  met  that  Constitutional 
standard  of  fault?  Has  plaintiff  met  that  Constitutional  standard?  These  issues, 
which  happen  to  be  raised  first  by  the  defendant,  are  dispositive:  and  all  of  them 
depend  upon  the  interpretation  and  application  of  Federal  Constitutional  prin- 
ciples. State  law  issues  are  rarely  dispositive.' 

'  TftinesKee  v.  Union  and  Planters'  Bank,  l.'i2  U.S.  4ii4  (1894)  :  see  American  Law 
Institute.  Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal  Courts,  p.  188 
(19fi9)   [hereinafter  "Stndv  of  .Turisdictlon"]. 

»In  Gertz  r.  Rohert  Welch,  Inc.,  418  U.S.  323,  347-48  (1974),  the  Supreme  Court  held 
that  where  "the  snhstance  of  the  defamatory  statement  'makes  suhstantial  danger  to 
reputation  apparent'  "  and  the  plaintiff  is  a  prlyate  individual  rather  than  a  public 
official  or  public  figure,  "the  States  may  define  for  themselves  the  appropriate  standard 
of  liability  for  a  publisher  or  broadcaster  of  defamatory  falsehood"  so  long  as  they  do  not 
Impose  liability  without  fault.  But  a  court  will  reach  this  issue  only  if  it  first  determine.'? 
as  a  matter  of  Federal  law  that  the  plaintiff  is  a  private  Individual  and  that  the  statement 
makes  suhstantial  danger  to  reputation  apparent.  If  the  court  holds  against  the  plaintiff 
on  either  of  these  issues,  the  State  law  question  Is  never  reached.  Since  the  Federal 
defenses.  If  sustained,  are  dispositive,  these  cases  stand  firmly  within  the  Federal  defense 
removal  provision  which  we  propose. 
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The  bill  proceeds  on  the  premise  that  cases  involving  Federal  issues  should  be 
Leard  in  Federal  courts,  but  it  fails  to  carry  out  the  premise  completely  because 
the  bill  itself  leaves  in  the  State  courts  all  cases  involving  Federal  issues  raised 
by  defendants.  The  amendment  being  suggested  eliminates  this  problem.  By  its 
adoption,  the  goal  of  the  legislation — the  determination  of  Federal  questions  by 
Federal  courts  and  State  law  questions  by  State  courts — will  be  completely 
achieved. 

Removal  of  cases  in  which  a  Federal  defense  is  asserted  was  recommended 
after  extensive  study  and  debate  by  the  American  Law  Institute  ("ALT")  in  its 
of  Jurisdiction  §  1312(a)  (2)  at  p.  25  and  Commentary  at  pp.  168  and  187-200.  Our 
proposed  amendment  to  H.R.  2202  is  modeled  on  the  ALI's  proposal,  and  much 
of  this  discussion  is  based  on  the  fruits  of  their  exhaustive  analysis. 

Others  who  have  supported  the  elimination  of  diversity  jurisdiction  also  sup- 
port removal  of  cases  involving  a  Federal  defense.  Charles  Alan  Wright,  Charles 
T.  McCormick  Professor  of  Law  at  the  University  of  Texas  Law  School,  Reporter 
for  the  ALI  Study  of  Jurisdiction,  spoke  in  favor  of  similar  legislation  before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery  of  the  Committee  on  the 
Judiciary  of  the  United  States  Senate  on  May  16,  1972.*  Professor  David  P.  Currie 
of  the  University  of  Chicago  Law  School  also  supports  Federal  defense  removal, 
although  he  was  critical  of  certain  aspects  of  the  ALI  proposal.* 

In  addition  to  the  primary  .iustification  for  Federal  defense  removal — that  Fed- 
eral issues  will  be  decided  by  Federal  courts — there  are  additional  reasons  for 
permitting  removal  on  this  basis.  Uniformity  in  the  interpretation  and  applica- 
tion of  Federal  law  is  desirable.  This  need  is  particularly  important  to  publishers 
of  nationally  circulated  publications.  In  the  defamation  area,  the  aJ>sence  of 
miiformity  may  tend  to  inhibit  national  publishers  because  they  are  forced  to 
comply  with  the  least  protective  State  court  interpretations  of  the  Constitution. 
Although  theoretically  uniformity  could  be  achieved  by  Supreme  Court  review 
of  State  court  decisions,  that  is  a  practical  impossibility.  Greater  uniformity 
is  likely  to  be  achieved  within  the  Federal  court  system  than  within  fifty  sep- 
arate State  court  systems. 

The  ALI  study  also  concludes  that  Federal  claims  are  more  likely  to  be  under- 
stood and  to  get  a  sympathetic  hearing  in  the  Federal  courts  than  in  the  State 
courts.  Study  of  Jurisdiction,  pp.  166-67.  The  defamation  area  again  is  illustra- 
tive. Although  the  State  courts  have  generally  performed  ably,  there  have  been 
situations  where,  due  to  hostility,  e.g.,  New  York  Times  Co.  v.  Sullivan,  376  U.S. 
254  (1964),  see  Senate  Hearings  at  p.  7-65,  or  simply  a  lack  of  understanding 
of  the  Federal  issues  involved,  the  State  courts  have  performed  less  admirably. 
]\Iorover,  with  the  adoption  of  the  proposed  amendment,  the  Federal  courts  will 
develop  en  even  greater  expertise  than  at  present  in  handling  Federal  question 
litigation. 

Another  factor  supporting  removal  is  the  limitation  imposed  by  a  State  fact- 
finding process  on  any  subsequent  review  by  the  Supreme  Court.  This  factor  is 
often  crucial  in  defamation  cases.  See  Study  of  Jurisdiction,  p.  199  : 

"The  [Neto  York  Times  Co.  v.]  Sullivan  defense  is  in  very  large  measure 
dependent  on  the  facts.  The  kinds  of  public  issues  involved  in  thesp  cases  are 
matters  on  which  feelings  run  high,  and  on  which  the  defendant  is  at  the  mercy 
of  the  jury  in  its  decision  as  to  mutual  malice.  *  *  *  [A]  state  court  judge  can 
charge  the  jury  on  the  issue  of  actual  malice  in  complete  accord  with  the  Sullivan 
test,  and  the  jury  can  return  a  verdict  for  a  locally  popular  public  figure  on  an 
error-free  record.  Federal  constitutional  rights  ought  not  to  be  subject  to  erosion 
by  an  unsympathetic  jury's  findings  of  fact.  *  *  *  It  is  of  course  true  that  federal 
juries  are  not  immune  from  emotion  and  prejudice,  but  a  principal  justification 
for  any  federal  jurisdiction  of  federal  question  cases  *  *  *  is  that  when  federal 
rights  are  involved  there  ought  be  access  to  a  federal  forum  for  the  determina- 
tion of  the  facts." 

Although  this  statement  has  focused  on  illustrations  from  the  defamation  field, 
it  niav  be  that  the  upcd  for  removal  based  on  a  federal  defense  is  equally  neces- 
sary in  other  fields.  This  Committee  might  wish  to  invite  comments  from  experts 
in  those  areas.  But  the  primary  reason  for  this  proposed  amendment  is  not  its 
effect  on  any  particular  class  of  cases  but  its  inherent  logic. 


'Admiralty  .Turisflirtion.  TTnlted  Statps  as  a  Party,  General  Federal  Question  Jurisdic- 
tion. Three  Judee  Courts.  Hearings  Before  the  Subcommittee  on  Improvements  in  Judicial 
Machinery  of  the  Committee  on  the  .Tudiciary  on  S.  1876,  the  Federal  Court  Jurisdiction 
Action  of  1971,  Part  2,  92nd  Cong:..  2nd  Sess.  763-65  [hereinafter  "Senate  Hearinars"]. 

*  Currie.  "The  Federal  Courts  and  the  American  Law  Institute,"  Part  II,  36  U.  Chi.  L. 
Rev.  268,  271-75  (1969). 
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We  now  turn  to  the  specifics  of  the  proposed  amendment.  Unlike  the  ALI 
proposal,  it  does  not  require  the  $10,000  jurisdictional  amount  for  removal  based 
on  a  Federal  defense.  Once  Federal  question  defenses  are  recognized  as  being  on 
a  par  with  Federal  claims,  it  is  illogical  to  eliminate  the  jurisdictional  amount 
for  original  Federal  question  jurisdiction  and  for  removal  in  such  cases,  as  the 
bill  before  you  does,  yet  retain  it  when  removal  is  based  on  a  Federal  defense. 
The  ALI  feared  that  lack  of  a  jurisdictional  amount  would  result  in  the  removal 
of  too  many  cases.  Study  of  Jurisdiction,  pp.  195-96.  Neither  the  Reporters  for 
the  Study  of  Jurisdiction,  id.,  nor  we  share  that  fear.  Nor  do  we  share  the  fear 
that  the  oportunity  for  removal  based  upon  a  Federal  defense  will  result  in 
harassing  tactics  against  plaintiffs  with  small  claims.  Id. 

Unlike  the  ALI  proposal,  the  suggested  amendment  to  H.R.  2202  permits 
only  a  defendant  to  remove  based  on  a  Federal  defense.  We  would  not.  however, 
be  opposed  to  adoption  of  the  ALI  proposal  permitting  a  plaintiff  against  whom 
such  a  defense  is  asserted  to  remove  the  case  as  well. 

The  proposed  amendment  adopts  the  ALI  iKtsition  allowing  any  defendant 
to  remove  without  his  petition  being  joined  in  by  all  other  defendants.  It  also 
includes  the  exceptions  from  Federal  defense  removal  contained  in  §  1312(b)  of 
the  ALI  proposal,  although  we  would  not  oppose  any  deletions  from  that  section. 

The  requirement  of  the  ALI  proposal  that  in  order  to  remove,  the  Federal 
defense,  if  sustained,  will  be  dispositive  of  the  action  is  retained  in  the  proposed 
amendment.  This  seems  to  be  a  fair  restriction  and  is  consistent  with  the 
purpose  of  the  bill.  It  allows  those  cases  in  which  Federal  law  predominates  to  be 
heard  in  Federal  courts  while  leaving  in  the  State  courts  those  cases  in  which 
State  law  is  determinative. 

PROPOSED    AMENDMENT    TO    H.R.    2202 

Sec.  3(e)  of  the  bill  is  amended  to  read  as  follows : 

(1)  Subsection  (a)  of  section  1441  of  title  28,  United  States  Code,  is  amended 
by  striking  out  "of  which  the  district  courts  have  original  jurisdiction  may  be 
removed  by  the  defendant  or  defendants"  and  by  inserting  in  lieu  thereof  "may 
be  removed  by  any  defendant  (1)  if  the  action  is  one  of  which  the  district  courts 
of  the  United  States  have  original  jurisdiction,  or  (2)  if  a  defendant  asserts  a 
substantial  defense  arising  imder  the  Constitution,  laws,  or  treaties  of  the  United 
States  which,  if  sustained,  would  be  dispositive  of  the  action,". 

Subsection  (b)  of  section  1441  of  title  28,  United  States  Code,  is  repealed 
and  there  is  inserted  in  lieu  thereof : 

"(b)  The  following  civil  actions  shall  not  be  removed  under  subsection  (a) 
of  this  section  from  a  State  court  to  any  district  court  of  the  United  States : 

(1)  Actions  by  an  employee  to  recover  wages  under  section  216  of  Title  29; 

(2)  Actions  against  a  railroad  or  its  receivers  or  trustees  under  sections  51 
to  60  of  Title  45;  (3)  Actions  for  injury  to  or  death  of  a  seaman  under  section 
688  of  Title  46 ;  (4)  Actions  against  a  common  carrier  or  its  receivers  or  trustees 
to  recover  damages  for  delay,  loss,  or  injury  of  shipments,  under  section  20 
of  Title  49;  (5)  Actions  arising  under  the  workmen's  compensation  law  of  any 
State:  (6)  Actions  brought  by  a  State  or  a  subdivision  thereof,  or  an  oflScer 
or  agency  of  a  State  or  subdivision  thereof  to  enforce  the  constitution,  statutes, 
ordinances,  or  administrative  regulations  of  such  State  or  subdivision,  or  ac- 
tions against  a  State,  subdivision,  or  officer  to  require  such  enforcement:  (7) 
Actions  for  the  condemnation  of  private  property  under  State  law  or  for  the 
award  of  compensation  therefor;  (8)  Actions  in  which  the  only  ground  for 
removal  is  the  defense  that  the  defendant  could  not  constitutionally  be  subject 
to  process  of  the  courts  of  the  State;  and  (9)  Actions  in  which  the  only  ground 
for  removal  is  the  claim  that  the  suit  is  barred  by  an  adjudication  from  another 
court  that  the  Constitution  or  laws  of  the  United  States  require  the  State 
court  to  honor  or  that  the  Constitution  or  laws  of  the  United  States  require 
or  forbid  recourse  to  the  laws  of  a  particular  State." 

Title  28,  Sec.  1441  as  amended  : 

"(a)  Except  as  otherwise  expressly  provided  by  Act  of  Congress,  any  civil 
action  brought  in  a  State  Court  may  be  removed  by  any  defendant:  "(1)  if  the 
action  is  one  of  which  the  district  courts  of  the  United  States  have  original  juris- 
diction, or  "(a)  if  a  defendant  asserts  a  substantial  defense  ari.sing  under  the 
Constitution,  laws,  or  treaties  of  the  United  States  which,  if  sustained,  would  be 
dispositive  of  the  action,  to  the  district  court  of  the  United  States  for  the  district 
and  division  embracing  the  place  where  such  action  is  pending." 

"(b)  The  following  civil  actions  shall  not  be  removed  under  subsection  (a) 
of  this  section  from  a  State  court  to  any  district  court  of  the  United  States : 
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"(1)  Actions  by  an  employee  to  recover  wages  under  section  216  of  Title  29; 
"(a)  Actions  against  a  railroad  or  its  receivers  or  trustees  under  sections  51  to 
60  of  Title  45  ; 

"(3)  Actions  for  injury  to  or  death  of  a  seaman  under  section  688  of  Title  46; 

"(4)  Actions  against  a  common  carrier  or  its  receivers  or  trustees  to  recover 
damages  for  delay,  loss,  or  injury  of  shipments,  under  section  20  of  Title  49 ; 

"(5)  Actions  arising  under  the  workmen's  compensation  law  of  any  State; 

"(6)  Actions  brought  by  a  State  or  a  subdivision  thereof,  or  an  officer  or 
agency  of  a  State  or  subdivision  thereof,  to  enforce  the  constitution,  statutes, 
ordinances,  or  administrative  regulations  of  such  State  or  subdivision  or  actions 
against  a  State,  subdivision,  or  officer  to  require  such  enforcement; 

"(7)  Actions  for  the  condemnation  of  private  property  under  State  law  or 
for  the  award  of  compensation  therefor ; 

"(8)  Actions  in  which  the  only  ground  for  removal  is  the  defense  that  the 
defendant  could  not  constitutionally  be  subject  to  process  of  the  courts  of  the 
State ; 

"(9)  Actions  in  which  the  only  ground  for  removal  is  the  claim  that  the  suit 
or  relitigation  of  an  issue  in  the  suit  is  barred  by  an  adjudication  from  another 
court  that  the  Constitution  or  laws  of  the  United  States  require  the  State  court 
to  honor  or  that  the  Constitution  or  laws  of  the  United  States  require  or  forbid 
recourse  to  tlie  laws  of  a  particular  State."  "(c)  [No  change]"  "  (d)  [Xo  change]" 


(i) 

Statement  of  the  Defense  Research  Institute 

introduction 

The  Defense  Research  Institute  is  a  national  organization  of  more  than  7,000' 
individual  defense  attorney  members  and  more  than  500  corporate  members. 
Our  members  are  concerned  with  all  aspects  of  the  defense  of  civil  litigation. 

The  Board  of  Directors  of  the  Defense  Research  Institute  has  directed  the 
writer,  Burton  J.  Johnson,  as  President,  to  communicate  to  this  subcommittee  its 
views  concerning  proposed  legislation.  Our  concern  relates  to  certain  aspects  of 
H.R.  2202,  proposing  legislation  which  would  affect  federal  diversity  jurisdiction. 

The  Defense  Research  Institute  firmly  believes  that  federal  diversity  jurisdic- 
tion performs  functions  of  great  value  for  litigants  in  civil  litigation  and  for 
society  in  general.  It  does  so  by  providing  access  to  the  federal  judicial  system 
for  those  who  most  need  it.  This  access  is  valuable  because  the  federal  system 
minimizes  the  effect  of  local  prejudice  on  litigation  and  provides  efficient  admin- 
istration of  justice.  The  value  of  this  access  was  recognized  by  the  framers  of 
the  United  States  Constitution,  which  confers  jurisdiction  in  the  federal  courts 
in  diversity  cases.  Numerous  acts  of  Congress  have  implemented  this  constitu- 
tional provision. 

Because  of  the  salutary  purpose  and  effect  of  federal  diversity  jurisdiction, 
the  Defense  Research  Institute  opposes  its  abolition  and  thus  opposes  H.R.  2203. 
Tht  American  Bar  Association  agrees,  opposing  either  abolition  or  curtailment  of 
diversity  jurisdiction. 

The  following  statement  sets  forth  our  reasons  for  opposition  and  the  issues 
we  consider  to  be  of  special  concern. 

prejudice  still  exists 

A  foimdation  of  the  move  to  abolish  federal  diversity  jurisdiction  is  the  argu- 
ment that  prejudice  against  out-of-state  litigants  in  state  courts  is  no  longer  a 
significant  issue.  Attorneys  who  represent  insurers,  product  manufacturers  and 
other  corporate  defendants  (who  are  frequently  the  targets  of  personal  injury 
suits)  would  disagree. 

Local  prejudice  is  a  reality  which  defendants  in  civil  litigation  regularly  face. 
Defendants  involved  in  litigation  in  state  courts  must  reckon  repeatedly  with  two 
particularly  local  problems — sympathy  for  a  local  plaintiff  and  local  publicity. 
These  two  problems  can  prejudice  a  defendant  substantially  by  affecting  the 
determination  of  liability  and  damages  made  by  the  local  jury.  Nor  does  the 
prejudice  caused  by  local  sympathy  and  publicity  affect  only  the  individual  de- 
fendant involved.  Expansion  of  liability  and  increases  in  size  of  awards  cause 
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a   ripple   effect,   contributing   to   the  current   insurance   availability   and   cost 

problems.  ^     ^  ■,       ,  .         *        •* 

Federal  diversity  jurisdiction,  and  the  access  to  the  federal  court  system  it 
supplies,  provide  a  means  of  minimizing  this  problem.  Currently  an  out-of-state 
defendant  faced  by  local  prejudice  in  state  court  litigation  can,  and  often  does, 
use  28  UCS  §  1441  to  remove  the  action  to  federal  district  court  where  the 
juries,  being  drawn  from  a  broader  venire,  are  less  subject  to  local  prejudice. 
Even  where  prejudice  is  more  wirespread  or  mere  removal  does  not  avoid  it, 
the  federal  system,  through  a  28  USO  §  1404  transfer,  provides  a  means  by  which 
the  defendant  can  escape  its  impact.  For  example,  in  Haase  v.  Oilhoy,  246  FSupp 
594  (ED  Wis  1965),  a  defendant  in  a  breach  of  fiduciary  duty  action  was  allowed 
to  transfer  the  action  to  another  district  because  of  adverse  publicity  in  the 
original  district. 

These  mechanisms,  however,  become  unavailable  in  the  absence  of  diversity 
jurisdiction  because  diversity  jurisdiction  is  the  defendant's  means  of  entry  to 
the  federal  system.  Since  similiar  mechanisms  are  nonexistent  at  the  state  level, 
in  the  absence  of  federal  diversity  jurisdiction,  defendants  and  all  persons  paying 
insurance  premiums  will  be  faced  with  the  possibility  of  increased  costs  attribut- 
able to  prejudice-caused  increases  in  awards, 

PROCEDtJBAL  BENEITTS  OF  DIVEBSITT  JUBISDICTION 

Federal  diversity  jurisdiction  provides  many  procedural  advantages,  un- 
available in  state  courts,  which  inure  to  the  benefit  of  litigants  and  improve 
overall  judicial  economy.  The  advantages  lie  primarily  in  the  important  area  of 
increased  efficiency  in  the  resolution  of  litigation,  with  concomitant  savings  in 
time  and  money  to  litigants,  to  the  judicial  system,  and  to  society.  Some  of  the 
more  important  procedural  advantages  include  procedures  for  complex  litiga- 
tion and  transfer  of  venue,  and  the  broad  federal  discovery  rules. 

The  federal  procedures  for  complex  and  multidistrict  litigation  under  28  USC 
§  1407  are  of  unquestionable  importance  in  the  efficient  resolution  of  mass  tort 
cases.  Efficiency  is  important  because  such  cases  are  generally  national  in 
scope,  involving  hundreds  of  parties.  By  providing  for  coordinated  pretrial  pro- 
ceedings, federal  procedures  prevent  costly  and  time-consuming  repetitive  dis- 
covery. The  resulting  savings  to  litigants  and  courts  are  tremendous.  State 
courts  simply  are  unable  to  duplicate  the  federal  procedures. 

Even  where  litigation  does  not  involve  numerous  parties,  federal  procedure 
results  in  judicial  economy.  Transfer  of  venue  permitted  by  28  USC  §  1404,  "for 
the  convenience  of  parties  and  witnesses,  in  the  interests  of  justice,"  makes  pos- 
sible transfer  of  a  case  to  a  federal  district  in  which  the  case  can  be  most  effi- 
ciently litigated.  By  permitting  transfer  to  a  district  in  which  an  accident  oc- 
curred or  witnesses  reside,  even  if  in  a  state  other  than  the  one  in  which  the 
action  originated,  the  federal  procedure — unavailable  in  or  totally  beyond  the 
powers  of  state  courts — can  effect  substantial  savings  in  our  judicial  system. 

The  broad  scope  of  pretrial  discovery  offered  in  the  federal  system  also 
promotes  economical  litigation.  By  allowing  litigants  to  gain  l<nowledge  of  their 
opponent's  cases,  the  federal  discovery  procedures  facilitate  pretrial  settlement. 
The  result  is  again  a  saving  in  judicial  time,  especially  in  products  liability  cases 
and  otlier  complex  litigation.  In  contrast,  the  state  courts  vary  widely  'n  the 
scope  and  amount  of  discovery  they  allow,  some  allowing  only  quite  limited 
discovery. 

The  procedures  we  have  mentioned  are  not  the  only  federal  procedures  which 
benefit  litigants  and  courts  in  tort  litigation.  Removal  under  28  USO  §  1441  is 
valuable  as  a  mechanism  by  which  qualifying  part'es  can  refer  a  state  court 
action  to  federal  court  in  r-ases  in  whifh  federal  handling  would  be  more  efficient 
or  economical.  In  addition,  many  other  aspects  of  federal  procedure,  including 
extraterritorial  service  of  process  and  subpoena  service,  facilitate  efficient  re- 
solution of  cases. 

Tort  and  insurance  litigation  increasingly  is  becoming  interstate,  if  not  multi- 
state,  in  nature.  It  stands  to  reason  that  interstate  litigation  can  be  resolved 
m.nst  pffieieiitly  only  if  the  procedures  used  in  its  resoluion  are  correspondingly 
interstate  in  nature. 

Federal  diversity  jurisdiction  and  only  federal  diversity  jurisdiction  provides 
the  procedures  required  to  efficiently  resolve  interstate  litigation.  Reliance  on 
the  far  more  ponderous  available  state  procedures  will  result  in  increased  costs 
to  all  involved  and  greater  state  court  backlogs  than  already  exist. 
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THE  CASELOAD  ISSUE 

Supporters  of  the  abolition  of  federal  diversity  jurisdiction  argue  that  the 
federal  courts  are  severely  congested  and  that  the  relinquishment  of  diversity 
jurisdiction  would  go  a  long  way  toward  easing  the  burden.  Figures  fly  in  suj)- 
port  of  this  argument.  In  a  collateral  argument,  the  abolitionists  claim  that 
shifting  the  burden  of  diversity  cases  onto  the  state  court  system  would  impose 
only  a  modest  increa.se  in  the  caseload  of  each  state  court  judge. 

These  arguments  do  not  sufficiently  withstand  critical  scrutiny,  to  support  con- 
vincingly the  abolition  of  a  system  as  beneficial  as  diversity  jurisdiction. 

The  actual  federal  court  caseload  attributable  to  diversity  cases  is  not  as 
burdensome  as  claimed.  Enlightening  statistics  were  prepared  by  the  Director 
of  the  Administrative  Office  of  the  United  States  Courts  in  his  1976  Annual  Re- 
port. According  to  the  compilation,  something  over  31,500  diversity  cases  were 
filed  in  federal  courts  in  197G.  Standing  by  itself  this  number  may  seem  large ; 
but  in  its  context  it  is  not.  The  number  must  be  viewed  alongside  the  over  130,- 
000  total  federal  filings  in  1976.  A  quick  comparison  of  diversity  filings  against 
total  filings  shows  tiiat  diversity  filings  represent  less  than  one  quarter  of  fed- 
eral cases.  The  statistics  further  show  that  the  percentage  of  diversity  filings 
in  relation  to  total  filings  has  diminished  steadily  in  recent  years — decreasing 
from  nearly  29  percent  of  case  filings  in  1960  to  its  1976  level  of  24  percent. 

The  31,500  filings  figure  becomes  even  less  significant  when  considered  in  light 
of  the  number  of  federal  judges  handling  these  cases.  The  number  of  authorized 
federal  judgeships  at  the  district  and  circuit  court  level  increased  substantially 
between  1970  and  1976,  arising  from  299  to  496.  A  comparison  of  the  number  of 
judges  with  the  number  of  diversity  cases  leads  to  a  distribution  of  64  diversity 
cases  per  judge  per  year.  This  figure  omits  consideration  of  the  contribution  of 
the  152  circuit  and  district  senior  judges  (as  well  as  United  States  magistrates), 
who  make  significant  contributions,  not  only  in  expediting  the  total  caseload, 
but  also  in  overseeing  pretrial  discovery  and  conducting  pretrial  conferences.  The 
diminution  in  the  seemingly  burdensome  weight  of  the  original  31,500  figure, 
when  broken  down  into  average  caseload,  at  the  very  least  necessitates  more 
analysis  of  the  "burden"  caused  by  diversity  jurisdiction. 

Even  the  64  cases  per  judge  figure  could  be  more  than  halved  by  recently 
enacted  legislation.  The  number  of  federal  judges  was  increased  by  about  25 
percent  on  a  national  basis  by  Pub.  L.  No.  95-486  92  Stat.  1629.  This  addition, 
by  itself,  would  reduce  diversity  caseload  to  less  than  51  cases  per  judge  each 
year.  The  caseload  could  undergo  further  substantial  reduction  under  a  legis- 
lative alternative  to  H.R.  2202,  similar  to  S.  2094,  introduced  in  the  95th  Con- 
gress by  Senator  Eastland.  The  ABA  Special  Committee  on  Coordination  of 
Federal  Judicial  Improvements,  in  its  recent  report  to  the  ABA  House  of 
Delegates,  noted  that  more  than  half  of  federal  diversity  cases  are  being  brought 
in  the  plaintiff's  home  states.  By  making  diversity  jurisdiction  unavailable  in 
these  circumstances  the  diversity  caseload  of  each  federal  judge  could  be  re- 
duced to  25  cases  per  year ;  a  little  over  two  per  month.  Even  this  number  refers 
only  to  filings,  not  to  cases  actually  tried.  This  is  a  small  price  to  pay  for 
the  benefits  endowed  by  federal  diversity  jurisdiction  on  litigants  and  the 
judicial  .system. 

The  argument  by  proponents  of  H.R.  2202  and  similar  predecessor  legislation, 
that  shifting  federal  diversity  cases  to  state  court  would  have,  at  most,  a 
moderate  impact  on  state  court  systems  is  also  open  to  question.  The  potential 
impact  of  the  shift  has  been  expressed  tersely  by  Carole  Bellows,  who  when 
she  was  President  of  the  Illinois  State  Bar,  maintained  in  a  statement  to 
Senator  DeConcini : 

[S]uch  legislation  [abolition  of  federal  diversity  jurisdiction]  denies  to  citi- 
zens choice  of  forum  and  increases  litigation  costs  and  legal  fees  unnecessarily 
by  forcing  them  into  state  courts,  which  can  ill  afford  additional  caseloads.  Illi- 
nois alone  has  had  a  55  percent  increase  in  caseload  in  thirteen  years  with  only 
an  8  percent  increase  in  judicial  manpower.  Average  caseload  per  state  trial 
judge  in  Illinois  was  5,746  in  1976.  We  urge  your  rejection  of  this  legislative 
proposal  because  of  its  burden  on  the  people  and  the  courts. 

President  Bellows  also  pointed  out,  in  letters  to  the  United  States  Senators 
from  Illinois,  that  "the  impact  of  this  legislation  would  cause  more  eeenomic 
hardships  in  Illinois  than  perhaps  in  any  other  state  because  of  our  position  as 
the  leading  trade  center  of  the  United  States."  Similar  concerns  could  be  ex- 
pressed regarding  the  caseloads  in  heavily  populated  urban  areas  around  the 
nation,  where  overburdened  civil  trial  dockets  would  receive  a  disastrously 
heavy  share  of  the  burden  lifted  from  the  shoulders  of  the  federal  judiciary. 
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One  final  argument  regarding  caseload  remains.  Even  assuming  the  validity 
of  the  "court  congestion"  arguments,  the  federal  court  caseload  will  hardly  be 
improved  by  the  provisions  of  H.R.  2202  which  would  eliminate  the  .$10,000 
jurisdictional  amount  requirement  in  federal  question  cases.  Elimination  of  the 
jurisdictional  amount  would  increase  drastically  the  potential  for  complex,  time- 
consuming  federal  class  actions.  It  would  sweep  aside  the  limitations  set  by  the 
United  States  Supreme  Court  in  Snyder  v.  Harris,  394  US  332  (1969),  which 
precluded  maintenance  of  a  class  action  by  any  one  class  member  whose  claim 
was  less  than  the  jurisdictional  amount.  ^  .        .     .^u 

Encouraging  proliferation  of  federal  class  actions  is,  at  best,  inconsistent  with 
the  concern  over  "court  congestion,"  and  is  hardly  a  sound  step  in  the  direction 
of  cutting  federal  court  caseloads. 

AN   ACCEPTABLE    MODIFICATION    OF   FEDEBAL   DIVERSITY    JURISDICTION 

As  our  statement  makes  evident,  we  believe  that  federal  diversity  jurisdiction 
serves  a  valuable  function,  and  should  remain  available  to  litigants.  Our  posi- 
tion however,  is  tempered  by  a  willingness  to  accept  reasonable  modifications. 
We  consider  S.  2094,  95th  Cong.  1st  Sess.,  such  a  reasonable  modification.  By 
foreclosing  diversity  jurisdiction  only  to  a  plaintiff  in  a  federal  district  in  a  state 
of  which  he  is  a  citizen,  the  bill  would  have  reduced  the  federal  caseload  while 
preserving  the  legitimate  values  of  diversity  jurisdiction. 

As  we  have  mentioned  previously,  the  ABA  Special  Committee  on  Coordina- 
tion of  Federal  Judicial  Improvements  reported  that  more  than  half  of  the 
federal  diversity  cases  are  being  brought  in  the  plaintiff's  home  states.  Thus, 
enactment  of  legislation  similar  to  S.  2094  would  decrease  diversity  filings  by 
half  and  would,  in  addition,  decrease  the  total  number  of  new  federal  filings  by 
10  percent.  These  reductions  in  filings  would  certainly  ease  argued  congestion. 

The  modification  proposed  in  S.  2094  would  be  equitable.  A  plaintiff  cannot 
complain  reasonablv  of  prejudice  in  the  state  courts  of  his  own  state.  On  the 
other  hand,  an  out-of-state  litigant  does  suffer  prejudice.  In  his  support  for 
foreclosure  of  diversity  jurisdiction  only  to  resident  plaintiffs,  Judge  Oberdorfer 
of  the  ABA  committee:  "recommend [ed]  continuation  of  federal  jurisdiction 
for  out-of-state  parties  because  he  believes  that,  over  the  years,  local  parties 
enjoy  an  unfair  litigating  advantage  over  those  from  out-of-state  and  th;it  this 
unfair  advantage  is  significantly  reduced  by  federal  court  diversity  judisdiction." 

Also,  a  plaintiff  would  not  be  entirely  denied  federal  divprsity  jurisdiction  by 
legislation  similar  to  S.  2094.  Rather,  in  choosing  it  as  an  alternative  to  a  state 
court  action,  he  would  have  to  file  his  action  in  federal  court  in  either  the  state 
where  the  claim  arose  or  in  the  state  of  residence  of  one  of  the  defendants. 

Because  of  its  effect  on  caseload  with  no  loss  in  equities,  we  believe  that 
legislation  similar  to  S.  2094  would  be  a  reasonable  modification  of  federal  diver- 
sity jurisdiction.  It  would  certainly  be  an  orderly  alternative  to  the  precipitous 
abolition  proposed  by  H.R.  2202. 

(k) 

The  University  of  Texas  at  Austin. 

School  of  Law, 
Austin,  Tex.,  February  21, 1979. 
Hon.  Robert  W.  Kastenmeier, 
Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  B.C. 

Dear  Representative  Kastenmeier:  I  appreciate  the  invitation  to  testify 
on  the  diversity  legislation  that  is  being  considered  by  the  subcommittee  of  which 
you  are  chairman,  and  regret  very  much  that  my  schedule  does  not  permit  me  to 
appear  in  Washington  for  this  purpose. 

It  is  my  understanding  that  H.R.  2202  is  identical  with  the  bill  on  this  subject 
that  twice  passed  the  House  of  Representatives.  I  strongly  supported  that  bill 
In  1978,  and  I  continue  to  support  it  now.  I  can  think  of  no  single  piece  of  legis- 
lation that  would  do  more  for  the  improved  administration  of  justice  in  the  fed- 
eral courts.  It  would  take  away  from  those  courts  some  32,000  cases  a  year  that 
they  are  ill-equipped  to  decide,  and  that  are  appropriately  the  business  of  the 
state  courts,  and  would  free  the  federal  courts  to  give  more  time  to  civil  rights 
cases  and  other  questions  of  federal  law  that  are  the  proper  work  of  the  federal 
judiciary. 
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Since  the  bills  are  identical,  I  am  enclosing  a  copy  of  the  statement  on  this 
subject  that  I  submitted  last  winter  to  the  Subcommittee  on  Improvements  in 
Judicial  Machinery  of  the  Senate  Judiciary  Committee.  I  continue  to  beheve  what 
I  said  in  that  statement  and,  if  you  should  think  it  proper,  perhaps  that  state- 
ment could  be  made  a  part  of  the  record  before  your  subcommittee. 

Sincerely  yours,  ^^ 

Charles  Alaj^  Wright, 
McCormick  Professor  of  Law. 

Prepared  Statement  of  Charles  Alan  Wright 

]\ry  name  is  Charles  Alan  Wright.  I  am  Charles  T.  McCormick  Professor  of 
Law  at  The  University  of  Texas,  i  am  here  at  the  request  of  chairman  DeConcini 
to  testify  on  proposed  legislation  affecting  diversity  of  citizenship  jurisdiction, 
specifically  S.  2C^  and  S.  2389. 

For  more  than  25  years  I  have  been  a  law  teacher,  at  the  University  of 
Minnesota  from  1950  to  1955  and  at  The  University  of  Texas  since  that  time.  I 
was  a  visiting  professor  at  the  University  of  Pennsylvania  Law  School  in  1959-60, 
at  the  Harvard  Law  School  in  1964-65,  and  at  the  Yale  Law  School  in  1968-69. 
I  regularly  teach  courses  in  Federal  Courts  and  in  Constitutional  Law  and 
a  seminar  on  the  Supreme  Court. 

I  was  the  author  of  a  seven  volume  revision  of  the  Barron  &  HoltzofE  treatise 
on  Federal  Practice  and  Procedure,  published  from  1958  to  1961.  That  work  is 
now  superseded  by  a  new  treatise  on  the  same  subject  of  which  I  am  the  senior 
author,  with  collaboration  on  particular  volumes  by  Professor  Arthur  R.  Miller 
of  the  Harvard  Law  School,  Professor  Edward  H.  Cooper  of  the  University  of 
Michigan  Law  School,  Professior  Eugene  Gressman  of  the  North  Carolina  Law 
School,  and  Professor  Kenneth  W.  Graham,  Jr.,  of  the  UCLA  Law  School. 
Eighteen  volumes  of  that  treatise  have  been  published  since  1969.  I  am  the 
author  of  a  one-volume  hornbook,  Wright  on  Federal  Courts,  the  third  edition 
of  which  was  published  in  1976,  and,  in  collaboration  with  two  others,  of  Cases 
on  Federal  Courts,  the  sixth  edition  of  which  was  published  in  1970.  I  have  also 
published  several  other  books  on  legal  subjects  not  relevant  to  the  present  con- 
cerns of  the  subcommittee,  and  have  written  extensively,  on  the  federal  courts  and 
on  other  subjects,  in  the  law  reviews. 

From  1961  to  1964  I  was  a  member  of  the  Advisory  Committee  on  Civil  Rules,  by 
appointment  of  Chief  Justice  Warren,  and  in  1964  was  moved  up  from  that  com- 
mittee to  membership  on  the  Standing  Committee  on  Rules  of  Practice  and 
Procedure  of  the  Judicial  Conference  of  the  United  States,  to  which  the  various 
advisory  committees  report.  I  served  on  the  Standing  Committee  until  1976. 
I  have  served,  by  appointment  of  Chief  Justice  Burger,  on  several  committees 
under  the  auspices  of  the  Federal  Judicial  Center  that  examined  various  aspects 
of  the  organization  and  operation  of  the  federal  judicial  system,  and,  since  1971, 
I  have  been  a  member  of  the  Sulicommittee  on  Federal  Jurisdiction  of  the  Com- 
mittee on  Court  Administration  of  the  Judicial  Conference  of  the  United  States. 
I  was  a  member,  from  its  creation  in  1971  until  it  finished  its  work  in  1977, 
of  the  Commission  on  Standards  of  Judicial  Administration  of  the  American 
Bar  Association.  Finally  from  1963  to  1969  I  was  Reporter  for  the  American 
Law  Institute  Study  of  Division  of  .Jurisdiction  between  State  and  Federal 
Courts  and  had  resjponsibility.  in  collaboration  with  the  Chief  Reporter,  Pro- 
fessor Richard  H.  Field,  for  all  parts  of  that  Study  except  for  General  Diversity 
and  Multi-Party  Multi-State  Jurisdiction. 

As  this  account  of  my  experience  suggests,  my  life  has  been  devoted  to  study 
about,  and  work  for  reform  of,  the  operations  of  federal  courts.  This  subcom- 
mittee has  had  a  splendid  record  in  bringing  forward  important  legislation  that 
has  improved  the  administration  of  justice  in  federal  courts.  On  occasion  I 
have  had  the  honor  of  appearing  before  the  subcommittee  or  of  being  consulted 
bv  it  on  these  matters,  and  I  am  grateful  for  that.  I  am  particularly  glad  to 
b'e  here  today  because  I  think  that  S.  2389,  if  adopted,  would  be  the  most  im- 
portant contribution  of  any  statute  in  my  adult  career  toward  rationalization  of 
the  jurisdiction  of  the  federal  courts  and  toward  improvement  of  their  operations. 

ABOLITION   OF  DIVERSITY 

I  strongly  support  abolition  of  general  diversity  jurisdiction  (as  well  as  the 
changes  S.  2.389  would  make  on  amount  in  controver.sy  in  federal  question  cases 
and  on  venue).  If  such  a  sweeping  reform  is  not  politically  possible,  I  favor — but 
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as  a  second-best  alternative — reducing  the  burdens  diversity  imposes  on  the 
federal  courts  by  barring  the  in-state  plaintiff  and  by  increasing  the  amount  in 
controversy  to  .$25,000. 

I  have  not  always  been  of  the  view  I  have  just  stated.  In  1963  a  distinguished 
Phoenix  practitioner,  John  P.  Frank,  published  an  article  entitled  For  Maintain- 
ing Diversity  Jurisdiction,  73  Yale  L.J.  7  (1963).  In  the  opening  footnote  to  that 
article  he  noted  that  he  was  authorized  to  state  that  Judge  Charles  E.  Clark. 
Judge  J.  Skelly  Wright,  Professor  James  W.  Moore,  and  Professor  Charles  A. 
Wright  "concur  generally  in  the  conclusion  here  reached." 

It  is  a  matter  of  particular  regret  to  me  that  I  now  find  myself  on  the  opposite 
side  of  this  issue  from  John  Frank.  Quite  aside  from  the  fact  that  he  and  I  have 
been  close  personal  friends  for  nearly  30  years,  there  is  no  practicing  lawyer  in 
the  United  States  whom  I  respect  more  than  I  do  Mr.  Frank  for  his  willingness 
to  take  immense  amounts  of  time  from  a  busy  practice  to  work  for  the  improve- 
ment of  the  law.  Many  times  over  the  years  he  and  I  have  been  allies  in  one  or 
another  fight  for  law  or  court  reform.  Indeed,  as  his  article  indicated,  in  1963 
we  were  allies  on  the  issue  of  diversity. 

But  that  was  1963,  when  there  were  63,630  civil  cases  commenced  in  the  dis- 
trict courts  and  18,990  of  these  were  diversity  cases.  Annnal  Repoi't  of  the  Di- 
rector of  the  Administrative  Office  of  the  United  States  Court  19R  (1963).  In 
the  12-month  period  ended  June  30,  1977,  130,587  civil  oases  were  commenced.  Of 
these,  31.678  cases,  or  24.3%,  were  diversity  cases.  Annual  Report  of  the  Di- 
rector of  the  Administrative  Office  of  the  United  States  Courts  A-14  (1977).  As 
I  have  watched  the  civil  workload  of  the  federal  courts  more  than  doubled  over 
the  last  14  years,  I  have  concluded  that  diversity  cases  are  a  luxury  we  can  no 
longer  afford. 

The  burden  that  diversity  imposes  on  the  federal  courts  is  not  fully  reflected 
by  the  figures  on  the  number  of  cases  commenced.  A  time  study  made  by  the 
Federal  Judicial  Center  in  1969-70  showed  that  in  that  year,  when  diversity 
cases  constituted  26.2%  of  civil  filings  in  the  federal  courts,  they  took  37.9%  of 
the  time  the  district  judges  spent  on  civil  eases.  Federal  Judicial  Center,  The 
196S-1970  Federal  District  Court  Time  Study  66G,  table  XVII  (1971).  And,  as 
Professor  Shapiro  has  recently  pointed  out,  there  is  support  for  this  finding  of 
the  Federal  .Tudicial  Center  in  the  statistics  that  show  that  the  percentage  of 
diversity  cases  reaching  trial  has  consistently  been  higher  than  for  civil  cases 
generally,  as  has  been  the  percentage  of  diversity  cases  in  which  there  has  been 
a  jury  trial.  Shapiro,  Federal  Diversity  Jurisdiction:  A  Survey  and  a  Proposal, 
91  Harv.L.Rev.  317,  323  (1977). 

Presumably  the  purpose  of  diversity  jurisdiction  was  to  cure  prejTidice  aga'nst 
those  from  out  of  state.  There  is  still  far  too  much  prejudice  in  America  today, 
on  grounds  of  race,  religion,  wealth,  sex,  length  of  hair,  and  similar  irrational 
factors,  but  it  is  doubtful  in  the  extreme  that  prejudice  against  a  person  because 
he  is  from  another  state  is  any  longer  a  significant  factor.  See  Asher  v.  PaHfic 
Poicer  d  Lifjht  Co..  249  F.Supp.  671.  674  (N.D.Cal.  1965)  \  F  d  L  Drug  Corp.  v. 
American  Central  Insurance  Co.,  200  F.Supp.  718,  723  (D.  Conn.  1961). 

Undoubtedly  there  are  cases  in  which  a  litigant  is  able  to  avoid  local  prejudice 
by  virtue  of  diversity  jurisdiction.  One  such  case  of  which  I  have  personal 
knowledge,  since  I  was  consulted  by  the  lawyers  for  the  plaintiff,  was  Exxon 
Corp.  V.  Duval  County  Ranch  Co..  406  F.Supp.  1367  (S.D.Tex.  1975).  Because 
Exxon  was  found  to  have  its  principal  place  of  business  in  New  York,  it  was 
able  to  invoke  diversity  and  bring  a  suit  in  federal  court  in  Corpus  Christi.  If 
diversity  had  not  existed,  it  would  have  had  to  sue  in  the  state  court  in  Duval 
County,  which  at  that  time  was  notoriously  corrupt  and  under  the  influence  of 
tho  political  forces  that  controlled  the  defendant. 

But  this,  I  think,  is  not  an  argument  for  maintaining  diversity.  Exxon  would 
have  had  as  little  chance  of  winning  in  Duval  County  if  it  had  been  a  Texas 
corporation  with  its  principal  place  of  business  in  Houston.  The  remedy  is  to 
improve  the  administration  of  justice  in  the  Duval  Counties  around  the  coun- 
try— as  Texas  has  since  done  in  Duval  County  itself — rather  than  to  provide 
an  unbiased  forum  for  those  who  happen  to  be  from  out  of  state  while  denving  it 
to  those  from  in  state.  We  cannot  afford  to  maintain  an  elaborate  and  basically 
Illogical  mechanism  that  brings  nearly  32.000  cases  a  year  into  the  federal 
courts  merely  because  in  a  very  few  of  those  cases  this  provides  a  welcome 
escape  from  some  disgraceful  condition  in  a  particular  state  court. 

Nor  do  T  find  at  all  persuasive  Professor  Shapiro's  suggestion  that  conditions 
rary  so  greatly  in  particular  areas  of  the  country  that  it  should  be  left  to  the 
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judges  in  each  district  to  decide,  as  a  matter  of  local  option,  whether  to  retain 
diversity  as  is,  to  retain  it  in  limited  form,  or  to  abolish  it  altogether.  Shapiro^ 
Federal  Diversity  Jurisdiction:  A  Purvey  and  a  Proposal,  91  Harv.L.Rev.  317 
(1977).  Pockets  of  prejudice,  such  as  Duval  County  was  until  recently,  do 
exist — though  as  I  have  indicated  I  think  that  the  prejudice  extends  to  others 
within  the  state  as  much  as  to  those  from  out  of  state — but  federal  judicial  dis- 
tricts cover  large  areas.  I  do  not  understand  that  Professor  Shapiro's  proposal 
would  permit  the  judges  of  the  Southern  District  of  Texas  to  retain  diversity 
for  Duval  Coimty  while  aboUshing  it  for  Houston  and  Corpus  Christi.  A  pleasant 
summer  some  years  ago  vacationing  on  Martha's  Vineyard  leads  me  to  suspect 
that  there  may  be  prejudice  against  "off -islanders"  there — though  I  think  a 
person  from  Boston  would  feel  its  sting  as  much  as  would  one  from  Austin — 
but  that  hardly  shows  that  prejudice  exists  throughout  the  entire  District  of 
Massachusetts. 

A  second  difficulty  with  Professor  Shapiro's  proposal  is  that  I  doubt  very 
much  whether  the  judges  in  a  particular  district  have  the  facilities  or  the  skill 
to  make  the  sophisticated  weighing  of  "the  burdens  and  benefits  of  the  diversity 
jurisdiction  in  the  district"  that  his  proposal  would  require,  or  to  measure  the 
six  factors  that  he  would  suggest  be  taken  into  account.  Id.  at  349.  Every  study 
of  the  use  by  judges  in  particular  districts  of  the  power  to  make  local  rules  has 
demonstrated  beyond  question  that  this  process  is  extremely  unsatisfactory. 
See  12  Wright  &  Miller,  Federal  Practice  and  Procedure:  Civil  §  3152  (1973)  ; 
Weinstein.  Reform  of  Court  Rule-Making  Procedures  117-137  (1977)  ;  Note, 
Rule  83  and  the  Local  Federal  Rules,  67  Col.L.Rev.  1251  (1967;  Note,  The 
Local  Rules  of  Civil  Procedure  in  the  Federal  District  Courts — A  Survey,  1966 
Duke  L.J.  1011.  When  this  subcommittee,  like  its  counterpart  in  the  House  of 
Representatives,  comes  to  grips  with  the  question  of  diversity,  it  is  able  to  hear 
all  points  of  view  expressed  by  knowledgeable  persons  from  all  over  the  country. 
It  has  the  assistance  of  an  able  staff  to  marshal  evidence,  to  analyze  statistics, 
and  to  probe  the  statements  of  witnesses  at  hearings.  The  decision  will  be  an 
informed  decision.  The  judges  in  individual  districts  lack  these  advantages. 
Their  decision  would  be  at  best  impressionistic,  at  worst  whimsical.  Thus  I 
feel  strongly  that  whatever  decision  is  made,  it  must  be  made  for  the  entire 
federal  judicial  system,  and  not  left  to  local  option. 

To  take  these  32,000  cases  out  of  the  federal  courts,  and  distribute  them  over 
the  courts  of  50  states,  will  have  no  significant  impact  on  the  workload  of  the 
state  courts.  This  was  shown  years  ago  in  a  notable  study  by  Senator  Burdick, 
when  he  was  chairman  of  this  subcommittee.  Burdick,  Diversity  Jurisdiction 
Under  the  American  Law  Institute  Proposals:  Its  Purpose  and  Its  Effect  on 
State  and  Federal  Courts,  48  N.D.L.  Rev.  1  (1971).  This  was  confirmed  in  a 
notable  speech  last  summer  by  Chief  Justice  Robert  J.  Sheran  of  Minnesota, 
and  by  the  action  of  the  Conference  of  Chief  Justices,  which  on  August  3,  1977, 
adopted  a  resolution  statin.f?  that  "our  federal  court  system  will  continue  to  be 
overburdened  unless  increased  recognition  is  given  to  the  role  of  state  courts." 
With  regard  to  the  matter  now  specifically  before  the  subcommittee,  the  resolu- 
tion of  the  Conference  of  Chief  Jristices  says:  "(5)  Our  state  court  systems 
are  able  and  willing  to  provide  needed  relief  to  the  federal  court  system  in  such 
area  as:  *  *  *  (C)  The  assumption  of  all  or  part  of  the  diversity  jurisdiction 
presently  exercised  by  the  federal  courts." 

But  it  is  argued  that  even  if  taking  32.000  case.-?  out  of  federal  courts  would 
provide  significant  relief  to  those  courts,  without  unduly  burdening  the  state 
courts,  there  is  no  point  in  doing  so.  In  the  homely  phrase  of  Mr.  Frank,  when 
he  testified  before  this  subcommittee  seven  years  ago,  "there  just  plainly  is  not 
any  good  in  moving  the  manure  from  one  pile  to  another  pile,  particularly  when 
the  second  pile  is  bigger."  Diversity  Jurisdiction,  Hearinrjs  on  S.  1876  Before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery  of  the  Senate  Committee 
on  the  Judiciary,  92d  Cong.,  1st  Sess.  258  (1971). 

With  the  utmost  respect  for  Mr.  Frank,  I  submit  that  it  is  simply  not  true  that 
these  32,000  cases  will  require  as  much  time  of  the  entire  judicial  system,  state 
and  federal,  if  they  are  in  state  court  as  if  they  are  in  federal  court.  State  courts 
are,  except  for  some  specialized  courts,  courts  of  general  jurisdiction.  Federal 
courts  are  without  exception  courts  of  limited  jurisdiction.  A  question  that  must 
be  considered  in  every  case  brought  in  federal  court,  and  that  must  be  considered 
by  the  court  at  any  stage  in  the  litigation  even  if  the  parties  have  not  raised  it, 
is  whether  the  case  is  one  properly  brought  in  federal  court.  Wright,  Federal 
Courts  §  7  (3d  ed.  1976).  It  was  Mr.  Frank  himself,  in  an  important  and  provoca- 
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tive  book  a  few  years  back,  who  made  the  penetrating  insight  that  a  case  is  a  | 
series  of  decision  points,  and  that  the  goal  of  law  reform  must  be  to  reduce  | 
the  number  and  complexity  of  these  decision  points.  Frank,  American  Law :  The  \ 
Case  for  Radical  Reform  68  (1969) .  I 

Whether  a  case  is  properly  within  the  diversity  jurisdiction  of  the  federal  j 
courts  is  a  wholly  useless  decision  point  that  vanishes  if  the  case  is  brought  in  i 
state  court.  This  is  a  decision  point  of  great  complexity,  because  the  rules  on  | 
federal  jurisdiction  are  far  from  being  bright  lines.  Lawyers  can  easily  be  mis- 
taken about  those  rules,  and  judges  frequently  must  spend  much  time  deciding, 
and  writing  lengthy  opinions  about,  whether  jurisdiction  exists.  In  my  multi- 
volume  Treatise,  my  collaborators  and  I  devote  414  pages  to  the  rules  on 
diversity  jurisdiction.  13  Wright,  Miller  &  Cooper,  Federal  Practice  and  Pro- 
cedure: Jurisdiction  569-855  (1975)  ;  14  id.  1-128  (1976).  This  is  in  the  main 
volumes  alone.  The  1978  pocket  parts,  which  will  be  out  momentarily,  will  swell 
the  total  as  we  note  and  comment  on  the  reported  cases  raising  problems  of  this 
kind  in  the  short  time  since  those  volumes  were  published.  But  even  this  is  far 
from  all.  Amount  in  controversy  has  always  been  almost  entirely  a  problem  in 
diversity  litigation,  because  of  the  specific  statutes  granting  jurisdiction  with- 
out regard  to  amount  in  almost  every  category  of  federal  question  cases.  The 
complex  rules  of  measuring  amount  detain  us  for  another  156  pages.  14  id. 
3-=)5-511  (1976).  We  have  a  32-page  section  on  removal  in  diversity  cases,  id. 
§  3723,  and  much  of  the  rest  of  the  257-page  chapter  on  removal  deals  with  prob- 
lems that  are  peculiar  to  diversity  cases.  A  large  part  of  our  lengthy  discussion 
of  venue,  15  id.  1-199  (1976),  is  relevant  only  to  venue  in  diversity  cases.  As 
if  this  were  not  enough — or  far  too  much — in  volumes  4  to  12  of  the  Treatise 
there  are  numerous  sections  indicating  how  particular  procedural  devices  are 
affected  by  the  limitations  on  federal  jurisdiction. 

If  a  diversity  case  is  properly  brought  in  federal  court,  the  court  is  required 
to  apply  whatever  substantive  law  a  state  court  would  apply.  My  collaborators 
and  I  have  not  yet  written  our  chaptv°r  on  the  Eric  doctrine,  so  I  cannot  say 
how  many  pages  it  will  be,  but  I  am  sufficiently  familiar  with  the  complexities 
of  the  doctrine  to  Imow  that  the  discussion  will  necessarily  be  very  lengthy  and 
that  it  consumes  much  time  of  the  courts.  It  is,  of  course,  true  that  the  Erie 
doctrine  does  not  apply  only  in  cases  in  which  jurisdiction  is  based  on  diversity 
of  citizenship,  Wright,  Federal  Courts  285  (3d  ed.  1976),  but  it  is  equally  true 
that  the  overwhelming  majority  of  cases  in  which  Erie  has  any  application  are 
diversity  cases.  In  these  cases  the  federal  judges  are  required  to  guess  what  the 
state  law  is  rather  than  bavin?  the  law  announced  by  the  state  court  judges  who 
alone  can  speak  authoritatively  on  this  point.  Federal  judges  do  this  as  best 
they  can,  and  in  general  this  is  very  well  indeed,  but  cases  are  not  infrequent 
in  which  it  ultimately  develops  that  the  federal  court  was  wrong  in  its  prediction 
of  state  law.  See  Hertz,  Misreading  the  Erie  Signs:  The  Dotcnfall  of  Diversity, 
61  Ky.L..T.  861  (1973)  :  cf.  Thomas,  The  Erosion  of  Erie  in  the  Federal  Courts: 
Is  State  Law  Losing  Ground?  1977  B.Y.U.L.Rev.  1  (1977). 

All  of  these  questions — jurisdiction,  amount  in  controversy,  venue,  removal, 
j^rie — are  intellectually  fascinating.  I  enjoy  thinking  about  them  and  trying  to 
work  out  correct  solutions  to  the  new  variants  on  thera  that  arise  every  year. 
T  have  made  a  comfortable  living  teaching  and  writing  and  consulting  with 
lawyers  about  them,  and  fear  that  the  passage  of  S.  2389  will  make  me  tech- 
nologically obsolete.  Even  so,  that  is  a  small  price  to  pay  for  legislation  that 
means  that  litigants  and  judges  no  longer  need  be  concerned  about  these  prob- 
lems and  can  go  immediately  to  the  merits  of  the  case,  rather  than  wasting  time 
on  unnecessary  preliminary  issues  of  this  kind. 

Diversity  cases  are  a  smaller  percentage  of  the  caseload  of  the  courts  j)f 
appeals  than  they  are  of  the  district  courts.  In  the  year  ended  June  30,  1977, 
1.713  diversity  oases  were  appealed  to  the  courts  of  appeals.  This  is  15.6  percent 
of  the  civil  appeals  and  10.9  percent  of  all  appeals  in  that  year.  Artnual  Report 
of  the  Director  of  the  Administratii-<e  OfHec  of  tlw  United  States  Courts  A-lO 
(1977).  The  number  of  diversity  appeals  in  the  system  generally  was  more  than 
the  total  number  of  appeals  of  all  kinds  of  any  circuit  except  for  the  Fifth  and 
the  Ninth.  The  situation  in  the  courts  of  appeals  is  so  desperate  that  six  years 
ago  Congress  created  a  commission  to  study  what  can  be  done  to  relieve  their 
plight.  Act  of  Oct.  13,  1972.  Pub.L.  92^89;  86  Stat.  807.  An  11  percent  reduction 
in  the  caseload  of  the  courts  of  appeals  would  not  be  a  panacea  for  the  problems 
of  those  beleagered  courts,  but  it  would  surely  be  helpful.  In  the  courts  of  ap- 
peals, as  in  the  district  courts,  there  is  reason  to  think  that  the  burden  of  diver- 
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fiity  cases  is  even  greater  than  the  mere  percentage  of  filings  would  suggest.  A 
former  student  of  mine,  John  E.  Nelson,  III,  wrote  nie  on  March  14,  1976,  to  say 
that  after  six  months  as  law  clerk  to  a  judge  of  the  Fifth  Circuit  he  had  changed 
the  view  he  had  expressed  in  class  and  now  agreed  with  me  that  diversity  ought 
to  be  abolished.  His  letter  presents  such  an  interesting  view  of  the  problems 
•diversity  causes  to  an  appellate  court  that,  with  Mr.  Nelson's  permission,  I  am 
;appending  it  to  this  statement,  noting,  of  course,  that  he  was  expressing  only 
his  own  views  and  was  not  purporting  to  speak  for  the  judge  for  whom  he  was 
clerking. 

It  seems  to  me  worth  pointing  out  that  if  diversity  had  been  abolished  at  some 
time  in  the  recent  past,  there  still  would  have  been  98,889  civil  cases  commenced 
in  federal  court  in  the  year  ended  June  30,  1977,  an  increase  of  more  than  55 
percent  over  the  total  of  all  civil  cases,  diversity  and  nondiversity,  that  were 
-commenced  in  1963,  when  John  Frank  wrote  his  Yale  article.  The  federal  judicial 
capacity  is  still  going  to  be  heavily  taxed  even  if  diversity  is  abolished.  This 
suggests  that  it  is  much  too  late  for  half  measures  that  would  narrow  diversity 
jurisdiction  but  not  abolish  it.  Only  complete  abolition  will  give  truly  meaningful 
relief,  and  even  it  will  not  turn  district  judges  into  ladies  and  gentlemen  of 
leisure,  but  will  only  make  their  burden  somewhat  less  severe  for  a  few  years 
until  the  continued  growth  of  federal  question  and  government  litigation  takes 
up  the  slack. 

The  Act  of  March  3,  1875,  giving  the  federal  courts  general  federal  question 
jurisdiction  meant  that  the  lower  federal  courts  "ceased  to  be  restricted  tribunals 
of  fair  dealing  between  citizens  of  different  states  and  became  the  primary  and 
powerful  reliances  for  vindicating  every  right  given  by  the  Constitution,  the 
laws,  and  treaties  of  the  United  States."  Frankfurter  &  Landis,  The  Business  of 
the  Supreme  Court  65  (1928).  A  century  later,  as  federal  law  has  proliferated 
and  constitutional  rights  have  multiplied,  it  is  time  to  confine  the  federal  courts 
to  the  vindication  of  federal  law,  issues  on  which  they  can  speak  with  authority, 
and  to  have  confidence  that  the  states  will  provide  the  same  evenhanded  justice 
^o  those  from  afar  that  they  give  to  their  own  citizens. 

8.    2389 — IN    GENERAL 

For  all  of  these  reasons,  I  strongly  support  complete  abolition  of  general 
diversify  jurisdiction,  and  think  that  S.  2389  is  well  devised  to  that  end.  It  pre- 
serves the  very  useful  interpleader  jurisdiction,  28  U.S.C.  §  1335,  which  provides 
a  forum  when  the  claimants  are  from  different  states  and  territorial  restrictions 
on  process  from  a  state  court  make  the  procedural  device  of  interpleader  unavail- 
able in  a  state  forum.  It  preserves  also  jurisdiction  between  citizens  of  a  state 
and  foreign  states  or  citizens  or  subjects  thereof,  technically  known  as  alienage 
jurisdiction.  Although  logically  a  strong  case  can  be  made  that  this  alienage 
jurisdiction  ought  also  to  be  abolished,  in  terms  of  workload  these  cases  are 
insignificant,  particularly  with  the  amount  requirement  increased  to  $25,000, 
and  the  retention  of  this  jurisdiction  can  be  justified  on  the  basis  that  an  instru- 
mentality of  the  national  government  should  act  when  foreign  states,  citizens,  or 
subjects  are  parties.  Wright,  Federal  Courts  3  (3d  ed.  1976). 

There  are  two  other  important,  and  highly  commendable,  features  of  S.  2389, 
to  which  I  now  turn.  These  are  its  provision  for  venue  and  for  removing  the  last 
Testige  of  an  amount  in  controversy  requirement  in  federal  question  cases. 

S.    2389 — VENUE 

Abolition  of  diversity  makes  it  necessary  to  modify  in  some  way  the  venue 
provision  of  28  U.S.C.  §  1391(a).  I  think  that  §  3(d)  (1)  (B)  makes  a  substantial 
improvement  over  the  existing  statute  in  deleting  the  term,  "in  which  the  claim 
arose,"  which  was  added  in  1966,  and  substituting  instead  the  language  "in 
which  a  substantial  part  of  the  events  or  omissions  giving  rise  to  the  claim 
occurred,  or  a  substantial  part  of  property  that  is  the  subject  of  the  action  is 
situated."  This  is  language  originally  proposed  by  the  American  Law  Institute 
and  was  deliberately  intended  to  avoid  "the  litigation-breeding  phrase,  'in  which 
the  claim  arose,'  cf.  28  U.S.C.  §  1391(b),  with  its  implication  that  there  is  only 
one  such  place  *  *  *."  A.L.I.,  Study  of  the  Division  of  Jurisdiction  between 
State  and  Federal  Courts  218  (Off.Dr.  1969).  The  phrase  added  to  §  1391  in  1966 
has  indeed  been  litigation-breeding.  The  cases  are  numerous  and  far  from  con- 
sistent. See  15  "Wright,  Miller  &  Cooper,  Federal  Practice  and  Procedure:  Juris- 
diction §  3806  (1976)  ;  Comment,  Federal  Venue:  Locating;  the  Place  Where  the 
Claim  Arose,  54  Texas  L.Rev.  392  (1976). 
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The  Ninth  Circuit,  though  acknowledging  "some  technical  difficulties  with  the 
peculiar  wording"  of  the  1966  amendment,  has  construed  it  to  mean  what  the 
Law  Institute  said.  Commercial  Lighting  Products,  Inc.  v.  United  States  District 
Court,  537  F.2d  1078,  1080  (9th  Cir.  1976),  and  the  Eighth  Circuit  seems  to  have 
done  the  same  thing.  Gardner  Engineering  Corp.  v.  Page  Engineering  Co.,  484 
F.2d  27,  32-33  (8th  Cir.  1973).  All  courts  have  not  done  this,  however,  and  the 
task  of  courts  that  wish  to  take  this  desirable  step  has  been  made  more  difficult 
by  the  fact  that  in  1976  Congress  added  subdivision  (f )  to  28  U.S.C.  §  1391  and 
in  that  subdivision,  which  governs  actions  against  a  foreign  state,  used  precisely 
«-he  ALI  language.  28  U.S.C.  §  1391(f)  (1).  If  Congress  uses  one  phrase  in  §  1391 
(a)  and  a  very  different  phrase  in  §  1391(f),  it  is  harder  to  argue  that  the 
phrase  in  (a)  means  what  is  said  in  (f).  This  will  be  even  more  difficult  if 
Congress  should  reenact  the  1966  language  in  connection  with  abolishing  diversity 
when  Congress  has  earlier  shown  by  its  addition  of  (f)  that  it  is  aware  of  the 
other  language.  Thus  S.  2398  wisely  uses  the  ALI  language,  which  already  ap- 
pears in  §  1391(f),  for  the  1966  phrase,  "in  which  the  claim  arose." 

My  only  small  question  about  the  venue  provisions  of  S.  2389  is  that  they  are 
in  the  form  of  amendments  to  what  is  now  §  1391(a)  and  thus  would  sllow  the 
district  in  which  all  plaintiffs  reside  and  the  district  in  which  all  defendants 
reside  as  alternative  choices  for  forum.  This  will  give  plaintiffs  in  federal  ques- 
tion cases  an  option  they  have  never  had  before.  Since  1887,  when  venue  statui  es 
were  first  adopted,  the  district  of  plaintiff's  residence  has  been  a  permissible 
venue  in  diversity  cases  but  not  in  federal  question  cases.  15  AVright.  Miller  & 
Cooper,  Federal  Practice  and  Procedure:  Jurisdiction  7-8  (1976).  Similarly  th? 
bill  would,  for  the  first  time,  make  the  district  of  an  alien  plaintiff  a  permissible 
venue.  Id.  at  53-54.  These  changes  do  not  trouble  me  particularly,  although  in 
the  ALI  Study  we  concluded  that  the  fact  that  plaintiff  resides  in  a  district 
should  not  in  itself  make  that  district  a  permissible  venue.  American  Law  In- 
stitute, Study  of  the  Division  between  State  and  Federal  Courts  30-31  (Off.  Dr. 
1969).  (Both  under  the  ALI  Study,  and  under  28  U.S.C.  §  1391(e)  (4),  which 
would  be  preserved  by  S.  2389,  the  district  of  plaintiff's  residence  would  be  a 
proper  venue  in  certain  actions  against  the  United  States,  its  agencies,  and 
officers.)  I  raise  the  point  merely  to  be  sure  that  the  subcommittee  is  aware  that 
it  would  be  broadening  the  choice  of  venue  in  this  respect. 

S.    2389 — AMOUNT   IN   CONTROVERSY 

S.  2389  would  increase  the  amount  in  controversy  to  $25,000  in  suits  within  the 
alienage  jurisdiction  but  abolish  it  for  federal  question  cases.  I  support  the  bill 
in  both  aspects.  I  particularly  applaud  the  abolition  of  an  amount  requirement  in 
federal  question  litigation. 

The  requirement  of  an  amount  in  controversy  for  federal  questions  in  28 
U.S.C.  §  1331  has  long  been  largely  illusory,  because  of  the  many  statutes,  both 
in  Title  28  and  elsewhere  in  the  United  States  Code,  that  grant  jurisdiction  of 
particular  classes  of  cases  without  requiring  any  particular  amount,  and  there 
hag  been  a  widespread  consensus  that  the  amount  requirement  should  he 
abolished  in  those  few  classes  of  federal  question  cases  where  it  in  fact  applied. 
American  Law  Institute,  Study  of  the  Division  of  Jurisdiction  between  State  and 
Federal  Courts  172-176  (Off.  Dr.  1969)  ;  13  Wright,  Miller  &  Cooper,  Federal 
Practice  and  Procedure:  Jurisdiction  §  3561  (1975). 

In  1976  Congress  took  a  long  step  toward  accomplishing  this  reform.  The  Act 
of  Oct.  21,  1976,  Pub.  L.  94-574,  §2,  90  Stat.  2721,  amended  28  U.S.C.  §  i?31 
to  provide  that  no  amount  in  controversy  is  required  in  any  federal  question 
case  brought  against  the  United  States,  any  agency  thereof,  or  any  officer  or 
employee  thereof  in  his  official  capacity.  Congress  understood  when  it  adopted 
that  change  that  this  covered  "the  only  significant  instances  in  which  the  juris- 
dictional amount  requirement  of  28  U.S.C.  section  1331  is  an  effective  limitation." 
H.  Rep.  No.  94-1656.  at  15-16  (1976). 

Although  the  1976  amendment  did  end  the  amount  requirement  in  the  mo.«!t 
important  and  least  defensible  class  of  federal  question  cases  in  which  it  had 
previously  applied,  there  are  still  federal  question  cases  in  which  more  than 
$10,000  must  be  in  controversy.  The  eases  are  almost  certainly  few  in  number,  so 
that  retention  of  the  amount  requirement  does  not  ease  the  burdens  of  the 
federal  courts.  Retention  for  these  few  cases,  however,  does  mean  that  lawyers 
and  judges  will  still  have  to  master  the  complicated  body  of  law  on  measuring 
the  amount  in  controversy  when  they  encounter  such  a  case. 

Most  important,  there  is  no  principled  basis  for  requiring  an  amount  in  con- 
troversy In  these  cases.  As  the  American  Law  Institute  said : 
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*  *  •  [TJhese  cases  must  be  tried  in  some  forum.  To  impose  a  jurisdictional 
amount  requirement  that  would  keep  such  cases  out  of  federal  court  would 
require  them  to  be  heard  in  state  court.  In  cases  within  the  diversity  jurisdiction, 
it  is  not  inappropriate  to  require  the  states  to  provide  a  forum  for  cases  involving 
a  small  amount.  Where  the  right  relied  on  is  federal,  the  national  government 
should  bear  the  burden  of  providing  a  forum  to  parties  who  wish  to  be  heard  in 
federal  court.  Congress  has  the  power  to  require  state  courts  to  hear  federal 
question  cases,  but  to  exercise  that  power  in  such  fashion  as  to  force  small  claims 
into  state  courts,  while  reserving  larger  claims  for  federal  courts,  would  smack 
too  much  of  regarding  the  state  courts  as  inferior  tribunals,  rather  than  a  co- 
ordinate system. 

ALI  Study  174. 

The  following  are  the  classes  of  cases  in  which  amount  in  controversy  is  still 
required. 

1.  Suits  Arising  Under  Federal  Common  Law. — Ever  since  the  landmark  case 
of  Clearfield  Trust  Co.  v.  United  States,  318  U.S.  363  (1943),  it  has  been  clear 
that  some  issues  are  to  be  controlled  by  federal  common  law,  fashioned  by  the 
judges.  The  Court  has  been  properly  guarded  about  expanding  the  domain  of 
federal  common  law,  Miree  v.  DeKalb  County,  97  S.  Ct.  2490  (1977),  but  it  does 
exist  and  may  control  in  suits  by  private  litigants.  E.g.,  Bank  of  America  Na- 
tional Trust  &  Savings  Assn.  v.  Parnell,  352  U.S.  29  (1956).  See  generally  Wright, 
Federal  Courts  §  60  (3d  ed.  1976)  ;  Friendly,  In  Praise  of  Erie — And  of  the  New 
Federal  Common  Law,  39  N.Y.U.L.  Rev.  383  (1964). 

A  case  arising  under  federal  common  law  is  a  federal  question  ease  within 
§  1331.  Illinois  v.  City  of  Milwaukee,  406  U.S.  91  (1972).  But  as  that  case  shows, 
406  U.S.  at  98-99,  more  than  $10,000  must  be  in  controversy  in  a  suit  based  on 
federal  common  law  and  brought  under  §  1331.  The  special  statutes  allowing 
particular  classes  of  federal  question  cases  to  be  brought  without  an  amount 
requirement  typically  use  the  phrase  "arising  under  any  Act  of  Congress."  E.g., 
28  U.S.C.A.  §§  1337-1340.  It  is  one  thing  to  find  that  federal  common  law  is 
within  the  "laws  *  *  ♦  of  the  United  States"  referred  to  in  §  1331,  but  it  could 
hardly  be  contended  that  federal  common  law  is  an  "Act  of  Congress." 

2.  Suits  Challenging  the  Constitutionality  of  State  Law  that  Do  Not  Come 
Witliin  28  U.S.C.  §  1343(3). — Most  suits  challenging  on  federal  grounds  the 
validity  of  state  actions  can  be  brought  without  regard  to  amount  in  contro- 
versy under  28  U.S.C.  §  1343(3)  as  civil  rights  actions.  But  while  the  substantive 
civil  rights  statute,  42  U.S.C.  §  1983,  speaks  to  the  deprivation  of  any  rights 
"secured  by  the  Constitution  and  laws,"  its  Jurisdictional  counterpart,  §  1343(3), 
Is  more  limited.  It  applies  only  to  deprivations  of  rights  "secured  by  the  Consti- 
tution of  the  United  States  or  by  any  Act  of  Congress  providing  for  equal  rights 
of  citizens."  Thus  it  is  an  open  question  whether  a  suit  challenging  a  state 
statute  on  the  ground  that  it  is  inconsistent  vdth  a  federal  statute  can  be 
brought  under  §  1343(3).  Hagans  v.  Lavine.  415  U.S.  528.  533  n.  5  (1974).  Simi- 
larly it  is  an  open  question  whether  a  suit  under  the  Social  Security  Act  can 
meet  the  test  that  an  Act  of  Congress  must  be  one  "providing  for  equal  rights 
of  citizens."  Compare  Andretcs  v.  Maher,  525  F.  2d  113  (2d  Cir.  1975),  and 
Randall  v.  Goldmark,  495  F.  2d  356  (1st  Cir.  1974),  both  holding  it  cannot,  with 
Blue  V.  Craig,  505  F.  2d  830  (4th  Cir.  1974),  holding  that  it  can.  Finally,  it  is  not 
yet  clear  that  a  constitutional  challenge  to  state  action  based  on  the  Commerce 
Clause,  or  some  other  provision  than  the  Fourteenth  Amendment,  can  be  brought 
under  §  1343(3).  The  Supreme  Court  only  last  term  went  to  some  effort  to  find 
that  more  than  $10,000  was  in  controversy  in  a  suit  challenging  a  North  Carolina 
statute  on  Commerce  Clause  grounds  so  that  it  could  sustain  jurisdiction  under 
S  1331  and  could  avoid  deciding  whether  jurisdiction  was  available  under 
5  1343.  Eunt  v.  Washington  State  Apple  Advertising  Commission.  97  S.Ct.  2434, 
2443-2444   (1977). 

.?.  Civil  Rights  Suits  Against  Municipalities. — The  Supreme  Court  has  held 
that  a  municipality — or  other  local  governmental  unit — is  not  a  "person"  within 
the  meaning  of  42  U.S.C.  §  1983.  Neither  damages  nor  an  injunction  may  be  had 
ajrainst  a  local  government  under  that  section.  Monroe  v.  Pape,  365  U.S.  167, 
187-192  (1961)  ;  City  of  Kenoska  v.  Bruno,  412  U.S.  507  (1973).  As  the  remand  in 
the  City  of  Kenosha  case  indicates,  412  U.S.  at  513-514,  an  injunction  can  be 
had  in  federal  court  against  a  local  government  for  violation  of  federally- 
protected  rights,  but  only  if  more  than  $10,000  is  in  controversy  and  the  suit 
can  come  within  §  1331.  It  is  not  settled  whether  those  whose  constitutional 
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rights  have  been  violated  by  a  local  government  have  an  action  for  damages, 
A  great  many  lower  courts  have  implied  a  right  of  action  for  damages  from  the 
Constitution  and  have  allowed  such  suits  under  §  1331  if  more  than  $10,000  is 
in  controversy.  See  the  case  collected  in  13  Wright,  MiUer  &  Cooper,  Federal 
Practice  and  Procedure:  Jurisdiction  §  3573  (1977  Supp.).  Whether  such  a 
right  to  sue  for  damages  can  be  implied  remains  an  open  question  in  the  Supreme 
Court.  Aldinger  v.  Howard,  427  U.S.  1,  4  n.  3  (1976) ;  Mt.  Healthy  School 
District  v.  Doyle,  97  S.Ct.  568,  571-572  (1977).  If  there  is  such  a  right  of  action, 
suit  can  be  brought  in  federal  court  only  if  more  than  $10,000  is  in  controversy, 

unless  §  1331  is  amended.  ot;  tt  o  n    s  qq 

4.  Miscellaneous  Cases.— It  has  been  held  that  a  suit  under  35  U.b.b.  §  6-5, 
regulating  Patent  Office  practitioners,  is  not  one  arising  under  the  patent  laws 
within  28  U.S.C.  §  1338(a),  and  that  the  amount  in  controversy  requirement  of 
§  1331  applies  to  such  a  suit.  Enders  v.  American  Patent  Search  Co.,  535  F.  2d 
1085  (9th  Cir.  1976).  The  United  States  Arbitration  Act,  9  U.S.C.  §  1,  is  held  not 
to  be  a  grant  of  jurisdiction,  so  that  an  action  under  that  statute  to  compel 
arbitration  requires  an  independent  jurisdictional  basis.  If  that  basis  is  a  federal 
question,  apparently  more  than  $10,000  must  be  in  controversy.  14  Wright,  Millar 
&  Cooper,  Federal  Practice  and  Procedure:  Jurisdiction  368  (1976).  Although  it 
has  been  said  that  amount  in  controversy  is  required  in  "federal  taxpayers' 
actions,"  Goldberg,  The  Influence  of  Procedural  Rules  on  Federal  Jurisdiction. 
28  Stan.  L.  Rev.  396,  406  n.  52  (1976),  this  is  no  longer  true.  Suits  for  the 
recoverv  of  taxes  erroneously  collected  may  be  brought  without  regard  to  amount 
under  28  U.S.C.  §  1346(a)  (1).  See  also  28  U.S.C.  §  1340.  It  is  apparent  from  her 
reference  to  Flast  v.  Cohen,  392  U.S.  83  (1968),  that  Professor  Goldberg  had  in 
mind  suits  by  taxpayers  challenging  the  constitutionality  of  federal  appropria- 
tions. These  suits  will  be  against  federal  officers  or  agencies,  and  the  1976  amend- 
ment has  removed  the  amount  requirement  for  those  suits. 

A  recent  statute,  the  Consumer  Product  Safety  Act  of  1972,  incorporates  by 
reference,  and  thus  makes  expressly  applicable,  the  amount  in  controversy  re- 
quirements of  28  U.S.C.  §  1331  in  suits  for  damages  by  person  injured  by  reason 
of  violation  of  that  statute.  15  U.S.C.  §  2072(a).  Because  this  is  a  quite  rpcent 
determination  bv  Congress  that  federal  courts  should  not  be  open  to  small  claims 
for  consumer  injuries  of  this  kind.  §  3(f)  of  S.  2389  would  preserve  that  limita- 
tion by  writing  the  amount  requirement  directly  in  the  substantive  statute. 

Except  for  the  Consumer  Product  Safety  Act  cases,  where  the  amount  require- 
ment would  be  preserved,  the  fourth  category  of  miscellaneous  cases  is  unim- 
portant, but  the  first  three  categories  are  not.  Suits  arising  under  federal  common 
law  or  suits  challenging  state  or  local  action  as  in  violation  of  the  federal  Consti- 
tution and  statutes  are  exactly  the  sort  of  cases  that  should  be  heard  by  federal 
courts.  There  should  not  be  a  price  tag  on  admission  to  federal  court  for  those 
whose  federal  rights  have  been  denied. 

As  introduced  the  bill  that  became  law  in  1976  would  have  eliminated  the 
requirement  of  amount  in  controversy  entirely.  It  was  amended  by  the  Senate 
Judiciary  Committee  so  that  the  elimination  only  reached  suits  against  federal 
officers  and  agencies.  S.  Rep.  No.  94-996.  at  1  (1976).  The  change  was  made 
because  "[s]ome  concern  was  voiced  by  members  of  the  committee  that  this  broad 
elimination  of  the  jurisdictional  amount  may  possibly  result  in  an  unforeseeable 
increase  of  the  caseload  of  the  Federal  courts.  *  *  *  The  committee  has  con- 
cluded not  that  a  broader  elimination  of  the  requirement  is  inappropriate  or 
would  result  in  any  added  workload  for  Federal  Courts,  but  simply  that  it  was 
unnecessary  to  achieve  the  purposes  of  the  bill."  Id.  at  14.  Similarly  the  Depart- 
ment of  Justice  had  noted  that  the  bill  as  introduced  would  end  the  amoimt 
requirement  entirely  in  federal  question  cases,  while  the  Administrative  Con- 
ference of  the  United  States,  which  had  initiated  the  legislation,  had  spoken  only 
to  suits  against  federal  officers.  The  Department  said :  "We  do  not  know  the 
volume  and. the  character  of  cases  which  this  further  extension  would  add  to 
federal  court  dockets.  The  Administrative  Conference  Committee  report  of  course 
did  not  address  the  point,  and  we  know  of  no  other  study  which  does.  It  is  rnn- 
ceivable  that  the  small  volume  of  such  cases,  or  their  relatively  high  importance^ 
renders  the  extension  unobjectionable."  Id.  at  28. 
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I  doubt  if  anyone  can  give  an  accurate  indication  of  the  number  of  cases  that 
fall  within  the  four  categories  I  have  identified  in  which  the  amount  in  contro- 
versy is  less  than  $10,000.  Surely  the  number  must  be  a  very  small  one.  I  am 
fortified  in  my  own  belief  that  this  is  true  by  the  fact  that  on  October  19,  1977, 
Joseph  F.  Spaniol,  Jr.,  of  the  Administrative  OflSce,  who  knows  more  about  the 
statistics  of  the  federal  courts  than  anyone  in  the  country,  submitted  a  statement 
to  the  House  subcommittee  considering  legislation  similar  to  S.  2389  in  which  he 
said  that  elimination  of  what  is  left  of  the  amount  requirement  of  §  1331  will  not 
have  "any  appreciable  impact  on  the  caseloads  of  the  district  courts."  These  cases 
will  be  few  in  number,  but  they  raise  issues  of  importance  for  which  a  federal 
forum  ought  to  be  available.  Complete  elimination  of  the  amount  requirement 
from  §  1331  will  simplify  the  law  of  federal  jurisdiction  and  will  put  in  on  a  more 
principled  basis.  If  there  are  particular  classes  of  cases  in  which,  for  some  reason, 
an  amount  requirement  seems  appropriate,  this  should  be  written  into  the 
substantive  statute,  as  S.  2389  proposes  for  the  Consumer  Product  Safety  Act 
cases.  I  endorse  without  reservation  the  changes  S.  2389  would  make  on  amount 
In  controversy. 

S.  2389 — REMOVAJL 

i  :  Section  3(c)  of  S.  2389  would  repeal  28  U.S.C.  §  1441(b)  but  preserve,  though 
'  with  their  designations  changed,  the  other  subsections  of  §  1441.  Since  the 
alienage  jurisdiction  is  being  preserved,  there  will  be  federal  jurisdiction  of  a 
suit  by  an  alien  against  the  citizen  of  the  state  in  which  suit  is  brought.  Today 
the  second  sentence  of  §  1441(b)  would  preclude  removal  of  such  a  case.  Given 
the  proposed  repeal  of  §  1441(b),  it  would  be  removable  under  §  1441(a).  If  the 
alien  is  satisfied  to  bring  his  suit  in  state  court,  it  is  hard  to  think  of  any  reason 
why  the  resident  defendant  should  be  able  to  take  the  case  to  federal  court. 

I  regret  also  that  §  1441(c)  is  not  being  repealed.  In  my  view  that  very  con- 
fusing statute  cannot  constitutionally  have  any  application  in  federal  question 
cases,  14  Wright,  Miller  &  Cooper,  Federal  Practice  and  Procedure:  Jurisdiction 
648-650  (1976),  and  there  is  no  indication  in  the  cases  that  it  is  ever  used  in 
federal  question  litigation.  With  the  repeal  of  diversity  jurisdiction,  the  applica- 
tion of  §  1441(c)  would  be  confined  to  cases  in  which  an  alien  is  a  defendant,  and 
even  then  would  be  needed  only  if  a  citizen  of  a  state  is  also  named  as  a  defend- 
ant and  there  is  a  separate  and  independent  claim  or  cause  of  action  against  one 
of  the  defendants  and  not  against  the  other.  If  the  citizen  defendant  is  a  citizen 
of  a  state  other  than  the  plaintiff  §  1441(e)  is  still  not  needed.  Jurisdiction  would 
exist  under  what  is  now  §  1332(a)  (3).  The  case  would  always  be  removable  if 
the  suit  is  brought  in  a  state  other  than  that  in  which  the  citizen  defendant  re- 
sides, and  though,  as  I  have  noted  above,  the  repeal  of  §  1441(b)  seems  to  me  to 
have  some  unintended  consequences,  its  repeal  would  allow  removal,  without 
regard  to  §  1441(c),  if  the  suit  is  in  the  state  in  which  the  defendant  citizen 
resides.  Thus  the  only  significance  of  §  1441(c)  will  be  in  a  case  in  which  there 
is  a  separate  and  independent  claim  against  an  alien  and  the  other  defendants 
are  citizens  of  the  same  state  as  the  plaintiff.  That  case  will  be  so  rare,  and 
§  1441(c)  is  so  confusing  and  seems  to  promise  so  much  more  than  this,  that  it 
hardly  seems  worthwhile  keeping  the  section  on  the  books. 

I      If  it  is  thought  important  to  allow  an  alien  to  remove  under  this  circumstance, 
I  think  it  would  be  far  neater  to  let  an  alien  remove  any  case  in  which  lie  is  a 
defendant,  regardless  of  whether  the  claim  against  him  is  separate  and  inde- 
■■  pendent  from  the  claim  against  his  citizen  codefendants.  This  could  be  done  by 
substituting  for  what  is  now  §  1441(c)  the  following  subdivision: 

A  citizen  or  subject  of  a  foreign  state  who  would  have  been  able  to  remove 
under  subsection  (a)  of  this  section  is  sued  alone  by  any  party  making  claim 
against  him  in  the  State  court  action  may  remove  the  entire  action  to  district 

^  court. 
The  drafting  of  this  is  based  on  §  1304(b)  of  the  ALI  Study  and  it  has  a 
parallel  in  present  §  1441(d),  which,  as  amended  in  1976,  allows  a  foreign  state 
always  to  remove. 
I  I  regard  the  points  I  have  made  here  about  removal,  and  the  point  I  made  at 
*  the  end  of  my  discussion  of  venue,  as  very  minor  matters  indeed.  S,  2389  does 
so  many  important  things,  and  does  them  so  well,  that  if  changing  it  in  the  minor 
particulars  I  haxe  suggested  would  delay  or  jeopardize  its  enactment,  it  would 
be  much  wiser  to  pass  it  as  is  than  to  worry  about  these  small  details. 

I 
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S.   2094 


S.  2094  is  a  bill,  sponsored  originally  by  the  Department  of  Justice,  that  would 
prevent  diversity  jurisdiction  from  being  invoked  by  a  plaintiff  vpho  is  a  citizen 
of  the  state  in  which  he  is  suing.  I  have  already  made  it  clear  that  I  think  the 
preferable  solution  is  abolition  of  general  diversity  jurisdiction,  as  proposed  in 
S.  2389.  S.  2094  is  a  step  in  that  direction,  but  only  a  partial  step.  If  passage  of  i 
S.  2389  is  not  possible,  then  I  would  support  S.  2094  on  the  "half  a  loaf  'theory, 
but  I  would  hope  that  if  this  half  loaf  is  the  best  that  can  be  achieved,  it  would 
at  least  be  buttered  by  increasing  the  jurisdictional  amount  in  diversity  cases 
from  $10,000  to  $25,000.  It  is  difficult  to  see  how  there  can  be  any  opposition  to 
these  changes,  even  from  those  who  resist  complete  abolition,  although  it  is  my 
understanding  that  those  who  represent  personal  injury  plaintiffs,  while  oppos- 
ing any  decrease  in  diversity,  say  that  if  there  is  to  be  a  decrease  complete 
abolition  rather  than  elimination  merely  of  the  in-state  plaintiff  is  preferable. 

Allowing  the  in-state  plaintiff  to  choose  between  his  own  state  court  and  a 
federal  court  makes  no  sense.  Fear  of  prejudice  against  those  from  out  of  state, 
the  historical  though  now  very  shaky  justification  for  diversity,  does  not  explain  ^ 
why  a  local  citizen  should  be  allowed  to  invoke  federal  jurisdiction  in  a  suit  in 
his  home  state  against  someone  from  out  of  state.  This  illogical  choice  is  given 
to  plaintiffs  only.  As  has  been  true  throughout  the  history  of  the  federal  courts, 
except  for  a  hiatus  from  1875  to  1887,  a  resident  defendant  cannot  remove  a 
diversity  case.  28  U.S.C.  §  1441(b). 

Elimination  of  the  in-state  plaintiff  would  reduce  the  volume  of  diversity 
litigation,  though  the  exact  amount  to  which  it  would  do  so  is  uncertain.  A  study, 
by  the  Administrative  Office  of  cases  for  the  year  ended  June  30, 1977,  shows  that 
55.4  percent  of  diversity  cases  commenced  in  federal  court  are  by  residents  of 
the  state,  and  another  15.1  percent  are  brought  by  non-resident  companies  "doing 
business  in  the  state."  (These  figures  are  remarkably  stable.  In  an  earlier  study  ji 
by  the  Administrative  Office,  on  which  I  relied  in  testifying  before  a  subcom- ' 
niittee  of  the  House  Judiciary  Committee  last  September,  the  comparable  figures 
were  55.5  percent  and  15.5  percent.)  It  is  not  clear  whether  the  cases  in  which 
plaintiff  was  a  non-resident  company  doing  business  in  the  state  include  any — or 
how  manv — cases  in  which  the  plaintiff  is  a  corporation  incorporated  elsewhere 
but  with  its  principal  place  of  business  in  the  state.  By  virtue  of  §  1332(c),  such 
a  corporation  would  be  deemed  a  citizen  of  the  state  and  cases  of  this  kind 
would  be  eliminated  by  an  in-state  plaintiff  provision.  Thus  S.  2094  would  bar 
commencement  in  federal  court  of  something  between  55.4  percent  and  70.5 
percent  of  the  diversity  cases,  or  between  14.482  and  18,418  cases  in  gross.  Since 
S.  2094  would  not  touch  the  more  than  5,000  diversity  cases  that  came  to  the 
federal  courts  by  removal,  its  effect  on  the  total  diversity  business  of  the  federal 
courts  would  be  to  reduce  it  in  the  first  instance  by  something  between  45.7  per- 
cent and  58.1  percent. 

But  even  the  45.7  percent  that  would  surely  be  eliminated  in  the  first  instance 
would  not  be  out  of  federal  court  for  good.  If  the  plaintiffs  in  those  cases  were 
to  be  required  to  sue  in  their  state  court,  these  cases  would  be  removable.  By 
hvpothesis,  if  plaintiff  is  a  citizen  of  the  forum  state,  diversity  exists  only  if 
ail  defendants  are  citizens  of  states  other  than  the  forum  state.  Thus,  the  limi-  ' 
tation  on  removal  in  28  U.S.C.  §  1441(b)  would  not  prevent  removal. 

How  manv  defendants  would  exercise  the  right  to  remove,  and  would  on  their 
own  initiative  bring  to  federal  court  cases  that  are  today  commenced  there  by 
in-state  plaintiffs,  is  wholly  a  matter  of  speculation.  It  would  surely  not  be  all 
of  them,  and  nerhaps  not  many  of  them.  Inertia  often  induces  lawyers  to  leave 
a  case  in  state  court  rather  than  go  to  the  trouble  of  removal.  In  addition,  the 
choice  between  state  and  federal  court,  where  a  choice  is  available,  is  often 
made  for  tactical  reasons.  See  Kennedy,  Federal  Diversity  Jurisdiction.  10  Kan. 
L.Rev.  47,  54  (1961)  :  Summers,  Analysis  of  Factors  that  Influence  Choice  of 
Forum  in  Dirersity  Cases,  47  Iowa  L.Rev.  933  (1962).  In  cases  where  today  an 
in-state  plaintiff  chooses  to  sue  in  federal  court,  because  federal  juries  are 
thought  to  be  more  generous  than  state  juries  or  the  case  will  come  more  rapidly 
to  trial  or  for  some  other  tactical  advantage,  the  defendant  is  likely  to  see  this 
same  tactical  factor  as  making  the  state  court  advantageous,  and  thus  refrain 
from  removing  the  case  if  the  law  is  changed  to  require  the  in-state  plaintiff 
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to  sue  in  state  court.  For  these  reasons  it  is  impossible  to  quantify  the  reduction 
of  workload  that  adoption  of  S.  2094  would  have.  Any  reduction  in  diversity 
cases  is  a  step  in  the  right  direction.  S.  2094  would  probably  make  enough  of 
a  reduction  to  be  noticeable,  but  far  less  than  half  the  reduction  that  would 
be  achieved  by  S.  23S9. 

A  further  increase  in  the  reduction  of  cases  commenced  in  federal  courts — 
but  again  one  that  cannot  be  quantified — could  be  achieved  by  adding  to  S.  2094 
a  provision  amendig  §  1332(a)  to  raise  the  amount  in  controversy  to  $25,000.  I 
think  that  if  any  part  of  diversity  is  to  be  retained,  this  is  a  desirable  step,  and 
indeed  S.  2389  does  this  for  the  alienage  jurisdiction  that  it  preserves.  (Statu- 
tory interpleader  under  §  1335  serves  a  very  different  function,  and  there  is  no 
reason  for  changing  the  .$500  amount  in  controversy  requirement  of  that  section). 
An  increase  in  jurisdictional  amount  to  $25,000  would  roughly  compensate  for 
the  effect  inflation  has  had  since  the  amount  was  set  at  $10,000  in  1958.  In  the 
12  months  ended  June  30,  1977,  the  amount  in  controversy  was  under  $25,000  in 
31.2  percent  of  the  diversity  cases  commenced  in  federal  court,  and  in  31.0  per- 
cent of  all  diversity  cases,  including  both  those  commenced  in  federal  court  and 
those  removed.  (The  same  study  shows,  however,  that  in  10.3  percent  of  all 
diversity  cases  the  amount  in  controversy  was  less  than  $10,000,  a  figure  that 
is  difficult  to  understand.)  This  suggests  that  an  increase  in  amount  would  remove 
some  7,500  cases  if  adopted  by  itself.  Many  of  these  cases,  however,  must  also 
be  cases  with  an  in-state  plaintiff,  and  so  the  total  reduction  if  both  reforms 
are  made  cannot  be  gauged  by  adding  7,500  to  the  estimate  of  the  number  of 
cases  that  would  be  barred  from  federal  court,  and  would  not  be  removed  by 
defendant,  by  adoption  of  an  in-state  plaintiff  bar. 

I  do  not  understand  why  S.  2094  applies  only  to  §  1332(a)  (1).  I  can  see  why  the 
alienage  jurisdiction  should  be  preserved,  but  I  canot  see  why  the  in-state  plain- 
tiff should  be  given  the  option  of  commencing  his  suit  in  federal  court  if  a  citizen 
or  subject  of  a  foreign  state  or  the  foreign  state  itself  is  a  defendant  and  the 
action  comes  imder  subdivision  (2),  (3),  or  (4)  of  §  1332(a).  It  would  seem 
better  to  make  the  non-invocation  provision  S.  2094  would  add  as  §  1332(e)  appli- 
cable to  all  actions  brought  under  subsection  (a),  and  leave  it  to  the  alien  to  re- 
move if  he  prefers  a  federal  forum. 

S.  2094  recognizes  that  an  in-state  plaintiff  provision  requires  that  something 
be  done  vtdth  the  general  venue  statutes.  Its  solution  seems  to  me  sound,  except 
that,  for  reasons  set  out  in  detail  earlier  in  my  discussion  of  S.  2389,  I  think  it 
would  be  far  better  to  delete  the  phrase  "in  which  the  claim  arose"  in  what  would 
now  be  §  1391(a)  and  substitute  the  language  "in  which  a  substantial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  occurred,  or  a  substantial  part  of 
property  that  is  the  subject  of  the  action  is  situated." 

The  minor  problems  that  I  discussed  above  in  connection  with  the  removal  pro- 
visions of  S.  2389  are  not  presented  by  S.  2094.  On  the  other  hand,  S.  2094  does 
not  now  speak  to  the  question  of  amount  in  controversy  in  federal  question  cases. 
If,  as  I  would  think  desirable  for  reasons  stated  above,  S.  2094  were  amended  to 
raise  the  jurisdictional  amount  in  diversity  cases,  I  think  it  would  also  be  desira- 
ble to  include  provisions  similar  to  §§  2  and  3(f)  of  S.  2389  to  remove  entirely  the 
amount  requirement  in  federal  question  cases.  This  would  complete  the  job  Con- 
gress began  in  1976,  and  I  cannot  think  it  would  be  controversial  or  that  it  would 
have  a  significant  impact  on  the  caseload  of  the  federal  courts. 

Thus  S.  2094,  with  its  venue  provision  changed  to  incorporate  the  ALI  language, 
and  with  additions  increasing  the  amount  in  controversy  for  diversity  but  elimi- 
nating it  for  federal  question  cases  would  be  a  useful  improvement  over  the  pres- 
ent situation.  I  think,  however,  that  the  complete  abolition  of  general  diversity, 
as  proposed  by  S.  2389,  would  be  greatly  preferable. 


Jackson,  Miss.,  March  JJf,  1976. 
Prof.  Charles  Alan  Wright, 
University  of  Texas  School  of  Law, 
Austin,  Tex. 

Dear  Professor  Wright  :  Perhaps  you  will  recall  that  in  your  Federal  Courts 
class  in  the  fall  of  1974, 1  disputed  your  thesis  that  diversity  jurisdiction  should  be 
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abolished  or  at  least  curtailed  significantly.  After  six  months  of  clerking  for 
Judge  Clark,  I  have  come  to  the  conclusion  that  you  were  right,  and  that  in  defer- 
ence to  my  notion  of  what  a  "scholarly  profession"  should  be,  I  should  inform  you 
of  my  change  in  views. 

In  the  hope  that  my  impressions  may  be  of  some  use  to  you  in  achieving  thfe 
desired  reform,  let  me  spell  out  some  of  them.  First,  statistics  do  not  reveal  th^ 
burden  imposed  by  diversity  cases  because  they  do  not  reflect  the  nuances  of  case^ 
handling  procedure.  In  this  circuit,  the  summary  calendar  disposition  method  t&- 
quires  that  some  effort  be  made  to  resolve  as  many  cases  as  possible  at  the  screen- 
ing stage.  However,  the  usual  grounds  for  requiring  oral  argument  are  factual 
complexity,  disagreement  among  the  members  of  the  screening  panel  as  to  the 
proper  legal  rule  or  its  application,  and  lack  of  prior  "bright  spot"  precedents  in  I 
the  circuit.  All  three  criteria  appear  more  frequently  in  diversity  cases  than  in,  I 
say,  one-  or  two-issue  federal  habeas  cases ;  I  don't  notice  much  difference  between  j 
diversity  and  civil  federal  question  cases  on  this  basis,  or  between  diversity  and 
direct  criminal  appeals,  most  of  which  are  multi-issue.  The  point  is  that  because 
it  is  very  rare  for  a  single  screening  panel  to  consist  of  three  judges  from  the  same 
state,  aud  because  even  that  panel  must  screen  cases  from  five  other  states,  the 
lack  of  familiarity  with  the  state  law  results  in  a  somewhat  greater  willingness 
to  find  a  reason  for  placing  a  diversity  case  on  the  oral  argument  calendar.  In 
this  oflSce,  I  would  guess  that  six  to  ten  times  more  time  and  effort  is  expended 
on  an  oral  argument  case  than  on  a  summary  calendar  case.  I  can't  speak  with 
assurance  about  other  offices,  but  I  believe  the  range  is  similar.  Further,  the 
summary  method  usually  results  in  considerable  time  saving  to  the  second  and 
third  judges  on  the  screening  panel,  who  need  only  check  the  work  of  their 
initiating  colleague  rather  than  formulate  their  ideas  from  the  ground  up,  as  i^ 
the  custom  in  cases  on  oral  calendar. 

Second,  the  temptation  to  move  what  can  be  moved  as  rapidly  as  possible 
results  in  relatively  short  shrift  being  given  to  the  very  cases  the  federal  courts 
should  be  most  concerned  with :  federal  habeas,  civil  rights  suits,  and  federal 
statutory  interpretations.  Perhaps  if  there  were  less  pressure  on  the  docket  from 
diversity  cases,  there  would  be  less  grumbling  about  the  burden  imposed  by  class 
actions  and  prisoners'  suits  (the  latter  were  colorfully  characterized  at  one  argu-| 
ment    by    counsel    for    an    Alabama    sheriff    as    "the    disgustin'    spect'cle    of  1 
incawc'rated  felons  suin'  theah  keepahs").  I  realize  that  this  ground  for  ray* 
change  of  heart  will  appeal  less  to  you  than  to  Professor  Ward,  but  my  feeling 
is  that  whatever  the  magnitude  of  the  new  brand  of  litigation  is  to  be,  it  should 
be  determined  by  its  intrinsic  merits  in  rendering  federal  and  state  authorities 
accountable  for  abuses  of  authority  and  not  by  its  role  in  crowding  out  or  being ; 
crowded  out  by  more  traditional  forms  of  litigation  that  state  courts  have  equal 
or  superior  expertise  in  handling. 

Finally,  there  is  the  problem  that  the  federal  courts  simply  have  no  interest 
in  deciding  these  cases  except  a  (presumably  shared  with  state-court  judges) 
belief  that  justice  should  be  done.  Erie  saps  their  precendential  value  on  one 
hand,  yet  creates  groups  of  cases  (fidelity  bond  adjudications  come  to  mind) 
where  the  diversity  avenue  gives  defendants  the  opportunity  to  avoid  perma- 
nently the  authoritative  state-court  determination  that  would  settle  the  law  in 
both  forum  state  and  federal  court. 

I  still  think  that  federal  courts  are  less  corrupt,  arbitrary  and  sloppy  and  more 
likely  to  be  staffed  by  top-flight  judges  than  their  state  counterparts.  I  have  [ 
conciuded,  however,  that  those  advantages  are  more  likely  to  be  maintained  if ; 
diversity  cases  are  taken  off  the  calendars  of  the  federal  courts  under  some 
procedure  that  gives  a  limited  right — perhaps  on  a  showing  of  clear  prejudice  to 
one  or  more  parties — to  a  federally-conducted  trial  without  depending  on 
Supreme  Court  certiorari  to  identify  proper  cases  for  its  invocation.  Perhaps 
"circuit  cert."  after  pre-screening  by  the  staff  attorney's  oflSce,  would  serve  as  a 
proper  mechanism. 

I  hope  this  account  will  be  of  some  use  to  you.  if  only  to  provide  empirical  ^ 
confirmation  of  ideas  you  had  already  anticipated. 
Very  truly  yours, 

John  E.  Nelson  III 
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APPENDIX   II— SUPPLEMENTAL   I^IATEKIALS    SUBMIT- 
TED BY  WITNESSES 

(a)  By  Elmo  B.  Hmiter 

(1) 

Administrative  Office  of  the  U.S.  Courts, 

Washington,  D.C.,  February  9, 1979. 
Mr.  Mike  Remington, 

Counsel,  Suicommittee  on  Courts-Ciml  Liberties  and  Administration  of  Justice, 
Raybum  House,  Office  Building,  Washington,  D.G. 
Dear  Mike  :  Enclosed  are  the  statistics  you  requested  on  diversity  case  filings 
in  the  United  States  District  Courts  for  the  twelve  month  period  ending  .June  30, 
1978.  This  material  updates  the  data  we  provided  for  1977  which  was  included 
in  your  Ninety  Fifth  Congress'  Hearing  Record  at  pages  352-376. 
Sincerely  yours, 

David  L.  Cook. 
Assistant  Chief. 
Enclosure. 

U.S.  DISTRICT  COURTS,  DIVERSITY  CASE  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF,  JULY  1. 1977  TO  JUNE  30, 1978 


- 

All  divers 

ity  cases 

Diversity  cases,  less  removals 
from  State  courts 

Residence  of  plaintiff 

Number  of 
cases 

Percentages 

Number  of 
cases 

Percentages 

Total 

- 

31,625 

100.0 

25, 953 

100.0 

Resident  of  tfie  state 

18,951 
3,489 
2,974 
6,211 

59.9 

11.0 

9.4 

19.7 

14,  098 
3,141 
2,833 
5,881 

54.3 

Nonresident  company  doing  business  in  the 
Nonresident  company  not  doing  business  in 
Other  nonresident - 

state 

the  State_... 

12.1 
10.9 
22.7 

U.DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PARTIES,  JULY  1,  1977  TO  JUNE  30, 1978S. 


Residence  of  parties 


All  diversity 

cases 

Diversity  cases,  less  re- 
movals from  State  courts 

Number 
of  cases 

Percent- 
ages 

Number 
of  cases 

Percent- 
ages 

31, 625 

100.0 

25, 953 

100.0 

152 

9,  203 
5,  296 
4,  300 

2, 167 

.5 

29.1 
16.7 
13.6 

6.9 

1.3 

1.9 

.9 

6.5 

1.6 

.7 

.6 

13.7 
3.2 
1.5 
1.3 

129 

6,980 
3,491 
3,498 

2,088 
341 
465 
247 

2,008 
479 
169 
177 

4,233 
919 
365 
364 

.5 

26.9 
13.5 
13.5 

8.0 

409 

1.3 

614 

1.8 

299 

1.0 

2,  061 

7.7 

509 

1.8 

209 

.7 

195 

.7 

4,  346 

16.3 

998 

3.5 

456 

1.4 

411 

1.4 

Total 

Both  parties  State  residents.. 

Plaintiff  a  State  resident  and: 

Defendant  corporation  doing  business 

Defendant  corporation  not  doing  business. 
Defendant  other  nonresident 

Plaintiff  corporation  doing  business: 

Defendant  resident 

Defendant  corporation  doing  business 

Defendant  corporation  not  doing  business. 
Defendant  other  nonresident 

"Plaintiff  corporation  not  doing  business: 

Defendant  resident 

Defendant  corporation  doing  business 

Defendant  corporation  not  doing  business. 
Defendant  other  nonresident 

Plaintiff  other  nonresident: 

Defendant  resident. 

Defendant  corporation  doing  business 

Defendant  corporation  not  doing  business. 
Defendant  other  nonresident 
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CODES  FOR  THE  RESIDENCE  OF  PRINCIPAL  PARTIES  IN  DIVERSITY  CASES 


Codes 


Plaintiff  Defendant 


Resident  of  the  State  in  wfiich  case  was  filed 

Nonresident  corporation  doin£  business  in  the  State 

Nonresident  corporation  not  doing  business  in  the  State. 
Other  nonresident— -- 


CASES 
FILED 
38,000  p 


34,000 


30,000 


36,000 


32,000 


18,000 


14,000 


Civfl  Cases  Filed  Under  Diversity  Jurisdiction 
in  the  United  States  District  Courts 
Years  Ending  June  30, 19S8  - 1978 


'^> 


_L 


_L 


J. 


_L 


J_ 


I 


I 


J_ 


J. 


_!_ 


_!_ 


a. 


X 


JL 


-t- 


J I 


Year    S8      59      60     61       62      63     64      65      66      67     68     69      70      71      73      73      74      75     76     77      78 

Source:  Administrative  Office  of  the  United  States  Courts 


TABLE  1.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PUINTIFF,  JULY  1,  1977' 

TO  JUNE  30,  1978 


Circuit  and  district 


Total 


Residence  of  plaintiff 


Total  all  districts- 
District  of  Columbia 
1st  circuit... 

Maine 

Massacliusetts 

New  Hampshire 

Rhode  Island 

Puerto  Rico 

2d  circuit... 

Connecticut 

New  \otk  Northern 
New  York  Eastern.. 
New  York  Southern 
New  York  Western. 
Vermont 


31, 625 

18, 951 

3,489 

2,974 

6,211 

377 

191 

43 

21 

122 

1,334 

779 

119 

146 

290' 

104 
635 
159 
167 
269 


3,057 


299 
112 
690 
1,753 
108 
95 


61 
396 

68 
103 
151 


1,883 


203 
66 

483 

1,029 

61 

41 


12 
53 
12 
20 
22 


190 


18 
9 

37 

115 

8 

3 


7 

70 
17 

9 

43 


309 


16 
6 

59 
213 

11 
4 


24 
116 
62 
35' 
53 


675  • 


62: 
31 
HI 
39S 
28- 
47 


I 
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TABLE  l.-U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF.  JULY  1,  1977 

TO  JUNE  30,  1978— Continued 


1 

Residence  of  plaintiff 

*-- 

Circuit  and  district 

Total 

1 

2 

3 

4 

3d  circuit 

3,746 

2,070 

339 

354 

983 

Delaware               - 

103 

46 

577 

1,053 

164 

230 

5 

94 

182 

18 

40 

4 

76 

153 

22 

99 

48 

T<ew  Jersey            

1,019 

272 

Pennsylvania  Eastern 

Pennsylvania  iVIiddle 

Pensylvania  Western 

Virgin  Islands 

1,870 

289 

465 

482 
85 
96 

4th  circuit 

2,751 

1,611 

280 

242 

618 

Maryland                    

458 

194 
63 

46 
60 
575 
341 
124 
50 
158 

27 
18 
15 
23 
88 
49 
27 
5 
28 

84 
9 
12 
20 
31 
35 
18 
3 
29 

153 

North  Carolina  Eastern 

110 

20 

North  Carolina  Middle 

North  Carolina  Western... 

Sonth  Carolina                 _  -  -  -       . 

84 

130 

832 

11 
27 

138 

Virginia  Eastern                _       .  -  - 

559 

133 

West  Virginia  Northern 

West  Virginia  Southern 

229 

80 

269 

60 
22 

54 

7,213 

4,331 

842 

654 

1,286 

620 

379 

98 
138 

66 
189 
288 
449 
112 
139 
530 

57 
218 
137 
321 
445 
349 
255 
160 
1  . 

98 
26 
22 
12 
46 
60 

102 
30 
30 
68 
5 
21 
28 
61 

131 
36 
54 
12 

57 
24 
22 

7 
21 
89 
92 
25 
15 
40 

3 
10 
31 
53 
78 
10 
58 
19 

86 

Alabama  Middle       

179 

31 

Alabama  Southern  

210 

28 

Florida  Northern  .  

107 

22 

Florida  Middle 

304 

48 

504 

67 

Ceorpia  Northern         .     ..  

752 

109 

Georgia  Middle 

227 

262 

60 

78 

791 

153 

1  niiiciiana  Middle                         .       

84 

19 

1  otrr<viana  Western       -  . . 

312 

63 

Mississippi  Southern 

Texas  Northern     .  

257 

547 

781 

61 
112 
127 

Texas  Eastern       .      

501 

106 

439 

72 

Texas  Western 

235 

44 

Canal    one 

1 

6th  circuit     

3,162 

1,959 

281 

354 

568 

Kentupkv  Eastern                 

236 

93 
106 
680 

69 
360 
163 
231 
126 
131 

23 
15 
58 
11 
53 
52 
31 
20 
18 

23 
12 
165 
14 
51 
26 
27 
13 
23 

97 

Kentuckn  Western               

166 

33 

Michigan  Western 

1,019 

129 
532 

116 
35 
68 

Ohio  Southen       

298 

57 

370 

81 

189 

30 

Tennessee  Western 

223 

51 

7th  circuit       — 

2,633 

1,497 

536 

240 

360 

Illinois  Northern 

Illinois  Eastern 

Indiana  Northern 

Indiana  Southern 

Wisconsin  Eastern... 

Wisconsin  Western 

1,381 

146 

176 

278 

431 

159 

62 

659 
95 
123 
172 
292 
112 
44 

376 
15 
14 
40 
65 
19 
7 

176 
10 

8 
11 
21 
10 

4 

170 
2« 
31 
5S 

53 

18 

7 

2,160 

1,369 

208 

182 

401 

223 

166 

130 

77 

89 

188 

332 

167 

127 

43 

50 

17 

22 

4 

21 

25 
36 
24 
35 
13 
11 

8 

10 
6 
3 

25 
65 
16 
21 
12 
16 

32 

Arkansas  Western    -  

215 

53 

101 

14 

Iowa  Southern 

143 

30 

289 

51 

Missouri  Eastern.. 

494 

61 

254 

47 

Nebraska 

North  Dakota         ..  

248 

85 

65 
17 

South  Dakota. 

108 

31 
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TABLE  1.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF   JULY  1,  1977 

TO  JUNE  30,  1978— Continued 


Circuit  and  district 


Total 


Residence  of  plaintiff 


9th  circuit.. 3,039  1,944  342  284  463 

Alaska 80  48  10  13  5 

Arizona 249  166  27  11  48   I 

California  Northern 538  373  55  62  41    : 

California  Eastern 128  94  14  9  19    ' 

California  Central 925  600  83  93  149    \ 

California  Southern 108  70  17  7  14   i 

Hawaii 171  76  16  17  62 

Idaho 108  58  20  9  21 

Montana 126  85  16  11  14 

Nevada 132  75  9  5  43 

Oregon 289  179  42  34  34 

Washington  Eastern 57  37  9  3  8    j 

Washington  Western 128  83  24  10  11    ( 

Guam J 

Northern  Marianas ; 

.  —    1 

10th  circuit 2,253  1,312  307  187  447    ] 

Colorado 327  164  49  28  86    i 

Kansas 472  339  47  14  72    j 

New  Mexico. 282  141  27  41  73 

Oklahoma  Northern 214  121  38  32  23 

Oklahoma  Eastern 159  94  21  14  30 

Oklahoma  Western 532  308  93  37  94 

Utah 164  97  20  14  33 

Wyoming... 103  48  12  7  35    j 

I 

TABLE  2— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF  (EXCLUSIVE  OF     I 

CASES  REMOVED  FROM  STATE  COURTS),  JULY  1,  1977  TO  JUNE  30,  1978 


Circuit  and  district 


Total 


1 


Residence  of  plaintiff 


Total  all  districts 25,953  14,098  3,141  2,833  5,881 

District  of  Columbia 362  180  40  20  122 

First  circuit 11^  645  104  131  277 

Maine 87  48  11  6  22 

Massachusetts 522  310  44  59  109 

New  Hampshire 147  60  11  16  60' 

Rhode  Island 146  87  17  8  -34 

Puerto  Rico 255  140  21  42  52 

Second  circuit 2,702  1,575  170  301  656 

Connecticut 274  179  18  16  61 

New  York  Northern 98  53  9  6  30- 

New  York  Eastern 605  404  33  58  110 

New  York  Southern 1,542  853  101  208  380 

New  York  Western S5  50  8  9  28 

Vermont 88  36  1  4  47 

3d  circuit 3,458  17821  323  349  965 

Delaware 100  44  5  4  47 

New  Jersey 892  467  85  73  267 

Pennsyvania  Eastern 1,769  969  176  153  475' 

Pennsylvania  Middle 276  152  17  22  85- 

Pennsylvania  Western 421  189  40  97  95 

Virgin  Islands 

4th  circuit 2,251  1,179  252  235  585  . 

Maryland 409  158  24  83  144 

North  Carolina  Eastern 94  49  16  9  20 

North  Carolina  Middle 58  24  13  11  10 

North  Carolina  Western 115  50  22  20  23 

South  Carolina 560  328  78  28  126 

Virginia  Eastern 5)5  304  44  35  132  ' 

Virginia  Western 206  106  25  17  58 

West  Virginia  Northern 64  35  5  3  21 

West  Virginia  Southern 230  125  25  29  51. 
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TABLE  2— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF  (EXCLUSIVE  OF 
CASES  REMOVED  FROM  STATE  COURTS),  JULY  1,  1977  TO  JUNE  30,  1978— Continued 


Circuit  and  district 


Total 


Residence  of  plaintiff 


5th  circuit. 


Alabama  Northern... 

Alabama  Middle 

Alabama  Southern... 

Florida  Northern 

Florida  Middle 

Florida  Southern 

Georgia  Northern 

Georgia  Middle 

Georgia  Southern 

Louisana  Eastern 

Louisiana  Middle 

Louisiana  Western 

Mississippi  Northern. 
Mississippi  Southern. 

Texas  Northern 

Texas  Eastern 

Texas  Southern 

Texas  Western , 

Canal  Zone 


6th  circuit. 


Kentucky  Eastern.. 
Kentucky  Western.. 
Michigan  Eastern.-. 
Michigan  Western. ., 

Ohio  Northern 

Ohio  Southern 

Tennessee  Eastern. 
Tennessee  Middle.. 
Tennessee  Western. 


7th  circuit... 

Illinois  Northern... 

Illinois  Eastern 

Illinois  Southern... 
Indiana  Northern.. 
Indiana  Southern.. 
Wisconsin  Eastern. 
Wisconsin  Western. 


8th  circuit-. 

Arkansas  Eastern. 
Arkansas  Western. 

Iowa  Northern 

Iowa  Southern 

Minnesota 

Missouri  Eastern.. 
Missouri  Western. 

Nebraska 

North  Dakota 

South  Dakota 


9th  circuit. 


Alaska 

Arizona 

California  Northern.. 
California  Eastern... 
California  Central... 
California  Southern.. 

Hawaii 

Idaho 

Montana 

Nevada 

Oregon 

Washington  Eastern. 
Washington  Western. 

Guam 

Northern  Marianas.. 


5,617 


422 
132 
156 

88 
188 
383 
587 
207 
235 
687 

66 
249 
188 
359 
659 
468 
349 
193 
1 


2,410 


184 
107 
647 
108 
478 
256 
303 
134 
193 


2,195 


1,254 

96 

92 

253 

336 

123 

41 


1,673 


i6l 

177 

81 

99 

223 

358 

202 

225 

50 

97 


2,343 


46 
189 
290 

98 
751 

93 
150 

88 

81 
107 
233 

32 

85 


3,056 


206 

52 

90 

50 

100 

192 

309 

98 

114 

438 

43 

160 

78 

157 

345 

319 

177 

127 

1 


1,286 


45 

54 
338 

51 
315 
127 
173 

76 
107 


1,123 


562 
52 
48 
150 
202 
82 
27 


948 


112 

95 

57 

51 

139 

207 

121 

109 

16 

40 


1,365 


22 

120 

243 

66 

451 

61 

61 

43 

44 

55 

134 

17 

48 


742 


88 
26 
18 
11 
30 
50 
88 
29 
30 
60 
3 

18 
23 
53 
122 
33 
50 
10 


252 


22 

13 

51 

9 

50 
46 
26 
19 
16 


509 


361 
14 
13 
40 
64 
14 
3 


178 


12 
20 
4 
16 
17 
31 
24 
33 
10 
11 


292 


19 
47 
12 
74 
15 
14 
18 
15 

7 
39 

6 
18 


608 


56 
23 
22 

7 

16 
82 
85 
25 
15 
36 

3 
10 
31 
49 
71 
10 
53 
14 


343 


22 
12 
158 
13 
49 
26 
27 
13 
23 


231 


171 

8 

7 

11 

20 

10 

4 


170 


8 

9 

6 

3 

21 

63 

15 

19 

11 

15 


264 


10 
10 
55 

9 
90 

6 
16 

8 
11 

5 
31 

3 
10 


1,211 


72 

31 

26 

20 

42 

59 

105 

55 

76 

153 

17 

61 

56 

100 

121 

106 

69 

42 


529 


95 
28 
100 
35 
64 
57 
77 
26 
47 


332 


160 
22 
24 
52 
50 
17 
7 


377 


29 
52 
14 
29 
46 
57 
42 
64 
13 
31 


422 


6 

40 

45 

11 

136 

11 

59 

19 

11 

40 

29 

6 

9 


10th  circuit. 


Colorado... 

Kansas 

New  Mexico 

Oklahoma  Northern. 
Oklahoma  Eastern... 
Oklahoma  Western.. 

Utah 

Wyoming 


1,785 


917 


278 


180 


410 


255 

104 

42 

28 

81 

371 

249 

41 

14 

67 

217 

92 

21 

41 

63 

159 

84 

34 

28 

13 

113 

53 

20 

14 

26 

444 

224 

91 

36 

93 

138 

75 

18 

13 

32 

88 

36 

11 

6 

35 
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TABLE  3.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE 

OF  PLAINTIFF,  JULY  1,  1977  TO  JUNE  30,  1978 


Residence  of  plaintiff 



1 
1 

Nature  of  suit 

Total 

1 

2 

3 

4; 

Total  cases. 

31,625 

18, 951 

3,489 

2,974 

6,210 

Contract  actions,  total 

15,224 

8,257 

2,860 

2,556 

1,551 

Insurance    .. 

3,153 

2,084 

545 

336 

188 

Marine     

Miller  Act     .                                               

Negotiable  instruments 

901 

172 
10,  998 

405 

65 
5,703 

154 

24 
2,137 

228 

42 
1,950 

114 
41 

Recoveryofoverpaymentsand  enforcement  of  judg- 
ments  

Other  contract  actions 

1,208 

Real  property  actions,  total 

927 

446 

243 

107 

131 

Condemnation  of  land 

4 
238 
120 
234 
331 

2 

43 

52 

167 

182 

1  ... 
138 
32 
30 

42 

42' 

21 
16 
28 

1 

Foreclosure 

15 

Rent,  lease,  and  ejectment -.. 

15 
21 
79 

Other  real  property  actions - 

Tort  actions,  total 

15,471 

10,  246 

386 

310 

4,529 

Personal  injury: 

Airplane 

Assault,  libel,  and  slander 

660 
600 

376 
412 

18 
16 

11 
14 

255 
158 

Marine                                          .  .  .  . 

984 
5,169 

283 
6,309 

546 
920 

851 
3,110 

101  . 
4,539 

339 
510 

16 
55 

77" 

46 
158 

7 
38 

4 
51 

57 
128 

110 

Motor  vehicle                             

1,658, 

Medical  malpractice 

Personal  property  damage: 

Fraud  including  truth  in  lending 

Other  personal  property  damage 

178 
1,642 

104 
124' 

Actions  under  statutes  total 

Antitrust 

Bankruptcy  suits: 

Trustee 

Transfer  (9158)                             .  .  .  - 

AppeainOl)                                                                             .  -             - i 

Civil  rights: 

Voting  ...        . i 

Jobs                                                                                                                    

Welfare                                                                                        

Other  civil  rights                                                                       - - - 

Commerce  (ICG  dates,  etc.)                                   .  .             

Economic  Stabilization  Act                           .  .  .  

_ 

Deportation 

Motions  to  vacate  sentence                                                           .  

Parole  board  review 

Prison  officials   habeaus  corpus                                                     -             - 

Civil  rights                                                                                   ..  

Forfeiture  and  penalty: 

Food  and  Drug  Act                                                                                        

Liauor  laws                                                                                                                                                           

Other  forfeiture  and  nenaltv  suits                                                                                                                 .       --  , 

Fair  Labor  standards  Act                                                                           .  -■ 

Act. 
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TABLE  3— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE 
OF  PLAINTIFF,  JULY  1,  1977  TO  JUNE  30,  1978-Continued 


Residence  of  plaintiff 


Nature  of  suit  Total 


Protected  property  rights: 

Copyright 

Patent 

Trademark 

Securities,  commodities,  and  exchanges- 
Social  Security  laws: 

I          Black  lung  cases 
Other.. 
State  reapportionment  suits 

I  Tax  suits 

Other  statutory  actions 


Other  actions,  total. 


Domestic  relations.. 

Insanity 

Probate 

Suits  involving  local  officials 2  1 

Other 1  1 


TABLE  4.-U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWI NG  NATURE  OF  SUIT  AND  RESIDENCE  OF  PLAIN- 
TIFF, JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS) 


Residence  of  plaintiff 

Nature  of  suit 

Total 

1 

2 

3 

4 

Total  cases 

25,  953 

14,  098 

3,141 

2,833 

5,881 

Contract  actions,  total 

12, 143 

5,699 

2,576 

2,456 

1,412 

Insurance 

1,973 

1,015 

501 

319 

143 

Marine ...  .. 

Miller  Act ... 

Negotiable  instruments 

Recovery  of  overpayments  and  enforcement  of  judg- 
ments  

Other  contract  actions 

817 

162 
9,186 

341 

57 

4,286 

145 

24 
1,906 

224 

42 
1,871 

107 

39 
1,123 

Real  property  actions,  total 

710 

266 

230 

98 

116 

Condemnation  of  land        .  . 

4 

216 

98 

154 

238 

2 

31 

36 

90 

107 

1 

136 
28 
30 
35 

'""iO' 
19 
15 
24 

1 

9 

15 

19 

72 

Foreclosure                      .  . 

Rent,  lease,  and  ejectment 

Torts  to  land 

Other  real  property  actions.. .  .  . 

Tort  actions,  total 

13,098 

8,132 

335 

278 

4,353 

Personal  injury: 

Airplane 

Assault,  libel,  and  slander 

Employers'  Liability  Act .  .. 

590 
468 

318 
2S0 

17 

14 

9 
12 

246 
152 

Marine ... 

837 
4,446 

277 
5,256 

490 

734 

716 
2,483 

95  - 
3,577 

295 
358 

14 
42 

64' 

41 
143 

7 
35 

4 
40 

53 
118 

100 
1,886 

178 
1  575 

Motor  vehicle 

Medical  malpractice 

Other  personal  injury. . 

Perscnal  property  damage: 

Fraud  including  truth  in  lending 

101 

Other  personal  property  damage 

115 

Actions  under  statutes,  total 

Antitrust 

Bankruptcy  suits: 

Trustee 

Transfer  (9158) .  .      . 

Appeal  (801) 

Banks  and  banking 

44-811—79 15 
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TABLE  4.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE  OF  PLAIN- 
TIFF, JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS)— Continued 

Residence  of  plaintiff  I 

Nature  of  suit  Total  1  2  3  4    j 

. . — . — - — - — . -^ , I 

Civil  rights:  I 

Voting I 

Jobs 

Accommodations | 

Welfare 

Other  civil  rights I 

Commerce  (ICC  rates,  etc.) ] 

Narcotic  Addict  Rehabilitation  Act 

Economic  Stabilization  Act 

Environmental  matters | 

Deportation | 

Prisoner  petitions:  i 

Motions  to  vacate  sentence 

Parole  board  review I 

Prison  officials,  habeas  corpus I 

Prison  officials,  mandamus,  etcs ' 

Civil  rights _ 

Forfeiture  and  penalty:  I 

Agricultural  acts ] 

Food  and  Drug  Act i 

Liquor  laws --. _ i 

Railroad  and  trucking  regulations j 

Air  traffic  regulations I 

Occupational  Safety  and  Health  Act ! 

Other  forfeiture  and  penalty  suits 

Labor  laws:  . 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act | 

Labor  Management  Reporting  and  Disclosure  Act | 

Railway  Labor  Act_ : 

Other  labor  litigation.. | 

Protected  property  rights:  ! 

Copyright I 

Patent 

Trademark i 

Securities,  commodities,  and  exchanges 

Social  security  laws:  | 

Black  lung  cases 

Other 

State  reapportionment  suits ] 

Tax  suits. 

Other  statutory  actions 


Other  actions,  total. 


Domestic  relations 

Insanity 

Probate 

Suits  involving  local  officials. 
Other 


TABLE  5.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE  OF 

PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978 


Residence  of  parties 


Nature  of  suit  Total         1-1         1-2         1-3         1-4         2-1         2-2         2-3  2-4 

Total  cases ...31,625         152      9,203      5,296      4,300      2,167         409         614  299 

Contract  actions,  total 15,224  55      4,205      2,520      i7477      1,768         338         540  214 

Insurance 3,153  8      1,225         731         120         390  76  50  29 

Ma-ine. 

Miller  Act.... 

Nefotiable  instruments 901  4  89  77         235         122  6  9  17 

Recove  y   of  overpayments   and  en- 

fo-cer.ent  of  judgments 172  1  40  12  12  19  2  2  1 

Other  contract  actions 10,998  42      2,851      1,700      1,110      1,237  254  479  167 

Real  property  actions,  total 927  3         236  97         110         207  13  10  13 


rondemnation  of  land     . 

4  ... 
238 

1 
..... 

25 

30 

102 

79 

4 

10 
46 
37 

2 

13 
11 
19 
65 

1 

Foreclosure       ..  .. 

132 
26 
19 
29 

2 
3 
5 
3 

1 
2 
2 

5 

3 

Rent,  lease,  and  ejectment 

Torts  to  land 

Other  real  property  actions 

120 
....        234  ... 
331 

1 
4 
5 

I 
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TABLE  5.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE  OF 

PARTIES,  JULY  1,  1377  TO  JUNE  30,  1978— Continued 


Residence  of  parties 


Nature  of  suit  Total  1-1  1-2  1-3  1-4  2-1  2-2  2-3  2-4 

Tort  actions,  total 15,471  94  4,760  2,679  2,713  192  58  64  72 

Personal  injury: 

(Airplane 660 215  123  3S  8  2  1  7 

Assault,  libel,  and  slander, 600  7  184  105  116  5  1  5  5 

Employers'  Liability  Act - 

Marine 984  10  441  264  136  7  3  4  2 

Motor  vehicle 5,169  30  916  553  1,619  24  8  7  16 

Medical  malpractice 2S3  8  36  5  52  __ 

Otiier  personal  injury 6,309  25  2,556  1,424  534  34  5  15  23 

Personal  property  damape: 

Fraud  including  truth  in  lending..  546  10  126  68  135  24  2  12  8 

Other  personal  property  damage..  920  4  285  137  83  90  37  20  11 


Actions  under  statutes,  total. 


Antitrust 

Bankruptcy  suits: 

Trustee 

Transfer  (915B) 

Appeal  (801) 

Banks  and  banking 

Civii  rights: 

Voting 

Jobs 

Accommodations 

Welfare 

Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rehabilitation  Act 

Economic  Stabilization  Act 

Environmental  matters 

Deportation 

Prisoner  petitions: 

Motions  to  vacate  sentence 

Parole  board  review 

Prison  officials,  habsas  corpus 

Prison  officials,  mandamus,  etcs... 

Civil  rights 

Forfeiture  and  penalty: 

Agricultural  acts 

Food  and  Drug  Act 

Liquor  laws 

Railroad  and  trucking  regulations. 

Air  traffic  regulations 

Occupational  Safety  and  Health 

Act 

Other  forfeiture  and  penalty  suits. 
Labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act_, 
Labor  Management  Reporting  and 

Disclosure  Act 

Railway  Labor  Act  _. 

Other  labor  litigation 

Protected  property  rights: 

Copyright 

Patent 

Trademark 

Securities,  commodities,  and  exchanges. 
Social  security  laws: 

Black  lung  cases... 

Other 

State  reapportionment  suits 

Tax  suits     .- 

Other  statutory  actions 


Other  actions,  total. 


Domestic  relations 

Insanity 

■  Probate 

Suits  involving  local  officials 2 1 

'Other 1 1 


I 
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TABLE  5— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE  OF 
PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978— Continued 


Nature  of  suit 


3-1 


3-2 


Residence  of  parties 


3-3 


3-4 


4-1 


4-2 


4-3 


4-4 


Total  cases 2,061 


509 


209 


195      4, 346 


998 


456 


Contract  actions,  total 1,820 


486 


165 


135      1, 076 


248 


117 


Insurance. 

Mar 


225 


42 


39 


30 


82 


54 


40 


arine. 


411 


110 


12 


Miller  Act 

Negotiable  instruments 200 

Recovery  of  overpayments  and  enforcement  of 

judgments 

Otner  contract  actions 1,  362 


Rea  property  actions,  total. 


19 


103 


33 

8  .. 
367 

"123' 

1 

98 

36 
855 

1 
190 

1 
71 

3 

1,362 

92 

72 

18 

8 

9 

112 

10 

3 

6 

Condemnation  of  land 

Foreclosure 

Rent,  lease,  and  ejectment. 
Torts  to  land 

Other  real  property  actions. 


1 

32 

5 

1 

4 

14 

14 

4 

1 

2 

14 

11 

3 

2  .. 

12 

15 

6 

4 

3 

71 

Tort  actions,  total. 


158 


55 


36 


51      3, 158 


740 


336 


Personal  injury: 

Airplane 

Assault,  libel,  and  slander 

Employer's  Liability  Act 

Marine 

Motor  vehicle 

Medical  malpractice 

Other  personal  injury 

Personal  property  damage; 

Fraud  including  truth  in  lending. 
Other  personal  property  damage. 


67 
119 


113 
19 


68 
14 


5 

13 
3 

34 

40 
63 


3 
1 
7 

9 
30 


16 


1 

18 


7 
17 


41 

1,511 

171 

1,075 

85 
89 


45 

162 

4 

365 

8 
24 


20 

64 


156 

6 
8 


Actions  under  statutes,  total. 


Antitrust .„ 

Bankruptcy  suits: 
Trustee 


Transfer  (915B). 

Appeal  (801).... 
Banks  and  banking.. 
Civil  rights: 

Voting 


Jobs. 
Accommodations. 
Welfare 


Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rehabilitation  Act. 

Economic  Stabilization  Act 

Environmental   matters 

Deportation 


Prisoner  petitions: 

Motions  to  vacate  sentence 

Parole  board  revievif 

Prison  officials,  habeas  corpus 

Prison  officials,  mandamus,  etcs 

Civil  rights 

Forfeiture  and  penalty: 

Agricultural  acts 

Food  and  Drug  Act 

Liquor  laws 

Railroad  and  trucking  regulations 

Air  traffic  regulations 

Occupational  Safety  and  Health  Act 

Other  forfeiture  and  penalty  suits 

Labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act 

Labor  Management  Reporting  and  Disclo- 
sure Act 

Railway  Labor  Act 

Other  labor  litigation 


2S5 
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TABLE  5— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE   OF 

PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978— Continued 


Residence  of  parties 

Nature  of  suit 

3-1 

3-2 

3-3         3-4         4-1 

4-2 

4-3 

4-4 

Protected  property  rights: 

Copyright 

Patent -- 

Trademark 

Securities,  commodities,  and  exchanges. 
Social  security  laws: 

Black  lung  cases 

Other 

State  reapportionment  suits 

Tax  suits 

Other  statutory  actions 

Other  actions,  total 

Domestic  relations 

Insanity 

Probate 

Suits  involving  local  officials 

Other 


TABLE  6.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE 
OF  PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS) 


I 


Residence  of  parties 

Nature  of  suit 

Total 

1-1 

1-2 

1-3 

1-4 

2-1 

2-2 

2-3 

2-4 

Total  cases.- .-. 

25,  953 

129 

6,980 

3,491 

3,498 

2,088 

341 

465 

247 

Contract  actions,  total 

12, 143 

41 

2,950 

1,521 

1,187 

1,704 

285 

412 

175 

Insurance 

1,978 

5 

639 

289 

82 

377 

62 

36 

25 

Marine 

Miller  act                                                                                                  .... 

Negotiable  instruments 

Recovery   of  overpayments 
forcement  of  judgments... 
Other  contract  actions 

and   en- 
total 

817 

162 
9,185 

4 

1 
31 

79 

36 
2,196 

65 

9 

1,158 

193 

11 
901 

121 

19 
1,187 

6 

2 

215 

9 

2 

365 

9 

1 
139 

Real  property  actions, 

7iO 

2 

143 

44 

77 

204 

12 

3 

11 

Condemnation  of  land 

Foreclosure 

Rent,  lease,  and  ejectment.. 
Torts  to  land 

4  .. 
216  .. 
98 

154  .. 
238 

...... 

...... 

........ 

21 
57 
47 

-- 

5 
23 
12 

2 

9 

9 

10 

47 

1  .. 

131 

25 

19 

28 

........ 

3  .. 
5 

2 

1 

3 

4 

Other  real  property  actions.. 

4 

Tort  actions,  total 

13,  098 

86 

3,886 

1,926 

2,234 

180 

44 

50 

61 

Personal  iniury: 

Airplane 

590  .. 
468 

-.._.. 

191 
128 

91 
63 

36 
94 

7 
5 

2 
1 

1 
3 

7 

Assault,  libel,  and  slander 

Emolovers'  Liabilitv  Act 

5 

Marine           

837 
4,446 

277 
5,256 

490 

734 

10 

27 

8 

22 

10 
4 

395 

755 

34 

2,072 

109 
202 

187 

402 

5 

1,035 

55 
88 

124 
1,299 
48  . 
448 

121 

64 

6 

20 
......... 

24 
88 

3 

5 

........ 

1 

28 

3 

7 

........ 

9 

16 

2 

Motor  vehicle 

Medical  malpractice 

Other  personal  injury 

Personal  property  damage: 

Fraud  including  truth  in  lending.. 
Other  personal  property  damage. 

10 

""■"19 

7 
11 
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TABLE  6.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE     { 
OF  PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS)— Continued  i 

Residence  of  parties  I 


Nature  of  suit  Total         1-1         1-2         1-3         1-4         2-1         2-2         2-3  2-4 

.  ! 

Actions  under  statutes,  total 


Antitrust 

Bankruptcy  suits: 

Trustee. 

Transfer  (SISB) 

Appeal  (8(31) 

Banks  and  banking. 

Civil  rights: 

Voting 

Jobs ^""""]"!" 

Accommodations..-  ... 

Welfare 

Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rehabilitation  Act 

Economic  Stabilization  Act 

Environmental  matters 

Deportation 

Prisoner  petitions: 

Motions  to  vacate  sentence 

Parole  board  review 

Prison  officials,  habeas  corpus 

Prison  officials,  mandamus,  etc 

Civil  rights 

Forfeiture  and  penalty: 

Agricultural  acts 

Food  and  Drug  Act 

Liquor  laws 

Railioad  and  trucking  regulations... 

Air  traffic  regulations 

Occupational   Safety  and   Health 

Act 

Other  forfeiture  and  penalty  suits.. 

Labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act... 
Labor  Management  Repo.tinE  and 

Disclosure  Act 

Railway  Labor  Act 

Other  labor  litigation 

Protected  property  rights: 

Copyright 

Patent 

Trademark 

Securities,  commodities,  and  exchanges. 

Social  security  laws: 

Black  lung  cases 

Other 

State  reapportionment  suits 

Tax  suits 

Other  statutory  actions 


» 


Other  actions,  total... 

Domestic  relations 

Insanity 

Probate 

Suits  involving  local  officials 
Other 


Residence  of  parties 

3-1 

3-2 

3-3 

3-4         4-1 

4-2 

4-3 

4-4 

2,003 

479 

169 

177      4,233 

919 

365 

364 

1,781 

415 

136 

124      1,022 

216 

81 

93 

Total  cases 2,003 

Contract  actions,  total 1,781 

Insurance 221  37           32           29           75           37           24               7 

Marine  .  .._  .  _.     .. 

Miller  Act..  _  .  .       

Negotiable  instruments 198  19             1             6           98             2             4               3 

Recovery  of  overpayments  and  enforcement  of 

iudgment?  .  33             8  .    1            35             1  3 

Other  contract  actions 1,329  351          103           88         814          176           53             80 


225 

TABLE  6.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  RESIDENCE  OF 
PARTIES,  JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS)— Continued 

Residence  of  parties 


Nature  of  suit  3-1         3-2         3-3         3-4         4-1         4-2         4-3  4-4 

Real  property  actions,  total 68  15  7  8 


Condemnation  yf  land 

Foreclosure 

Rent,  lease,  and  ejectment- 
Torts  to  land 

Other  real  property  actions. 


30 

5 

1 

4 

14 

2 

1 

2 

11 

3 

1  „ 

13 

5 

4 

2 

101 

10 

5 

1     ...   

9       

14 

1 

12 
65 

5 

4 

2 
3 

Tort  actions,  total 158           49           26           45      3,110         693         284           266 

Personal  injury: 

Airplane 3  3 3 

Assault,  libel,  and  slander 7             12            2 

Employers'  Liability  Act 

Marine 5 2 

Motor  vehicle 13             3             5           14 

Medical  malpractice 3  1  

Other  personal  injury 28             7             1             4 

Personal  property  damage: 

Fraud  including  truth  in  lending 38             9             1             5 

Other  personal  property  damage 61           25           15           17 


65 

109 

67 

5 

117 

17 

12 

6 

39 

42 

15 

4 

1,487 

146 

56 

197 

171 

4  .. 

3 

1,060 

346 

125 

44 

84 

8 

4 

5 

87 

21 

5 

2 

Actions  under  statutes,  total. 


Antitrust 

Bankruptcy  suits: 

Trustee 

Transfer  (915E) 

Appeal  (SOI) 

Banks  and  banking 

Civil  rights: 

Voting 

Jobs 

Accommodations 

Welfare 

Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rohabilitation  Act 

Economic  Stabilization  Act 

Environmental  macters 

Deportation 

Prisoner  petitions: 

Motions  to  vacate  sentence 

Parole  board  review 

Prison  officials,  habeas  corpus 

Prison  officials,  mandamus,  etcs 

Civil  rights 

Forfeiture  and  penalty: 

Agricultural  acts 

Food  and  Drug  Act 

Liquor  lavi/s 

Rail.oad  and  trucking  regulations 

Air  traffic  regulations 

Occupational  Safety  and  Health  Act 

Other  forfeiture  and  penalty  suits 

labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act 

Labor    Management   Reporting   and    Dis- 
closure Act 

Railway  Labor  Act 

Other  labor  litigation 

Protected  property  rights: 

Copyright 

Patent 

Trademark 

Securities,  commodities,  and  exchanges 

Social  security  laws: 

Black  lung  cases 

Other 

State  reapportionment  suits 

Tax  suits 

Other  statutory  actions 


Other  actions,  total. 


Domestic  relations „ 

Insanity 

Probate 

■Suits  involving  local  officials. 
Other 
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TABLE  7.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  AMOUNT 

DEMANDED,  JULY  1,  1977  TO  JUNE  30,  1978 


Total 

cases 

filed 

Amount  of  demand 

in  thousands 

Nature  of  suit 

Not  re- 
ported 

Under 
$10 

$10  to 
$14 

$15  to 
$19 

$20  to 
$24 

Over  $25 

Total  cases. 

31, 625 

8,141 

2,153 

3,017 

1,147 

981 

16, 186 

Contract  actions,  total 

15,  224 

4,483 

728 

1,676 

865 

702 

6,770 

Insurance 

Marine  . 

3,153 

1,324 

128 

322 

118 

131 

1,130 

MillerAct __            ---     

Negotiable  instruments 

901 

172 
10,  998 

137 

58 
2,964 

27 

5 
568 

118 

13 
1,223 

73 

10 

664 

39 

6 
526 

507 

Recovery  of  overpayments  and  enforce- 
ment of  judgments. 

Other  contract  actions 

80 
5,053 

Real  property  actions,  total. 

927 

326 

62 

67 

50 

51 

371 

Condemnation  of  land 

4  . 
238 
120 
234 
331 

----- 

46 

50 

167 

7" 

16 
25 
14 

...... 

13 
10 
17 

......... 

8 
5 
8 

29" 

4 
9 
9 

4 

Foreclosure.. 

83 

Rent,  lease,  and  ejectment 

Torts  to  land 

Other  real  property  actions 

33 
135 
116 

Tort  actions,  total 

15,471 

3,331 

1,363 

1,272 

232 

228 

9,045 

Personal  injury: 

Airplane 

660 
600 

261 
135 

82 
80 

35 
48 

10 

6 

3 
6 

269 

Assault,  libel,  and  slander 

Employers'  Liability  Act 

325 

Marine 

984 
5,169 

283 
6,309 

546 
920 

141 

950 

67 

1,414 

156 
207 

49 
298 

31 
718 

47 
58 

82 
423 

27 
520 

37 
100 

8 

63 

2 

75 

15 
53 

9 
75 

2 
72 

12 
49 

695 

Motor  vehicle    

3,360 

Medical  malpractice 

Other  personal  injury. 

Personal  property  damage: 

Fraud  including  truth  in  lending 

Other  personal  property  damage 

154 
3,  510 

279 
453 

Actions  under  statutes,  total 

Antitrust . 

Bankruptcy  suits: 

Trustee 

Transfer  (915B). 

Appeal  (801) 

Banks  and  banking  . 

Civil  rights: 

Voting 

Jobs    .              .                                             .      . 

Accommodations  _. . 

Welfare 

Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rehabilitation  Act .                                       ....             

Economic  Stabilization  Act 

Environmental  matters 

Depoitation... 

Prisoner  petitions: 

Motions  to  vacate  sentence .                

Parole  board  review 

Prison  officials,  habeaus  corpus 

Civil  rights 

Forfeiture  and  penalty: 

Agricultural  acts 

Food  and  Drug  Act 

Liquor  law/s 

Railroad  and  trucking  regulations 

Air  traffic  regulations  .... 

Occupational  Safely  and  Health  Act 

Other  forfeiture  and  penally  suits 

Labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act 

Labor  Management  Reporting  and 
Disclosure  Act . 

Railway  Labor  Act... _ 

Other  Labor  litigation 
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TABLE  7.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  AMOUNT 
DEMANDED,  JULY  1,  1977  TO  JUNE  30,  1978— Continued 


Nature  of  suit 


Total    

cases       Not  re- 
filed        ported 


Amount  of  demand  in  thousands 


Under 
$10 


$10  to 
$14 


$15  to 
$19 


$20  to 
$24 


Over  $25 


Protected  property  rights: 

Copyright 

Patent -- 

Trademark 

Securities,  commodities,  and  exchanges- 
Social  security  laws: 

Black  lung  cases 

Other 

Stale  reapportionment  suits 

Tax  suits 

Other  statutory  actions 


Other  actions,  total. 


Domestic  relations 

Insanity                                                                                               .  

Probate                                                                              -- 

Suits  involving  local  officials  . 

2 

1  .... 

1 

1 

1 

Other 

Source:  Administrative  Office  of  the  U.S.  Courts. 


TABLE  8.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  AMOUNT 
DEMANDED,  JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS) 


Nature  of  suit 


Total 

cases  Not 

filed      reported 


Amount  of  demand  in  thousands 


Under 
$10 


$10  to 

$14 


$15  to 
$19 


$20  to 

$24 


Over 
$25 


Total  cases 25,953 


6,420 


1,817 


2,486 


Contract  actions,  total 12, 143 


3,453 


578 


1,357 


Insurance. 

Marine 

Miller  Act- 


1,978 


939 


78 


178 


931 


726 


60 


817  13, 482 


592 


73 


5,437 


650 


Negotiable  instruments 

Recoveiy  of  overpayments  and  enforce- 
ment of  judgments 

Other  contract  actions 


817 


102 


22 


111 


Real  property  actions,  total. 


Condemnation  of  land 

Foreclosure 

Rent,  lease,  and  ejectment. 
Torts  to  land 

Other  real  property  actions. 


4 

216 

98 

154 

238 


49 

34 

31 

116 


6 
15 
20 
12 


25 

10 

6 

14 


Tort  actions,  total 13,098         2,736         1,186         1,073 


Personal  injury: 

Airplane 

Assault,  libel,  and  slander 

Employers'  Liability  Act 

Marine 

Motor  vehicle 

Medical  malpractice 

Other  personal  injury 

fersonal  property  damage: 

Fraud  including  truth  in  lending.. 
Other  personal  property  damage.. 


590 
468 


228 
92 


74 
63 


33 

39 


67 


29 
6 
3 
6 


161 


37 


27 
4 
5 
8 


181 


478 


162 
9,186 

55 
2,357 

4 
474 

11 
1,057 

10 
589 

6 
476 

75 
4,233 

710 

230 

53 

55 

44 

44 

284 

4 
80 
29 
89 
82 


7,761 


243 

254 


837 

85 

42 

64 

5 

6 

635 

4,  446 

818 

264 

377 

42 

55 

2,890 

277 

66 

30 

27 

2 

2 

150 

5,256 

1,131 

623 

411 

41 

64 

2,986 

490 

141 

46 

33 

14 

11 

245 

734 

175 

44 

89 

43 

35 

348 

228 

TABLE  8.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  NATURE  OF  SUIT  AND  AMOUNT 
DEMANDED,  JULY  1,  1977  TO  JUNE  30,  1978  (EXCLUDING  CASES  REMOVED  FROM  STATE  COURTS)— Con. 

Amount  of  demand  in  thousands 
Total 


cases  Not         Under         $10  to         $15  to         $20  to  Over 

Nature  of  suit  filed     reported  $10  $14  $19  $24  $25 


Actions  under  statutes,  total- 


Antitrust 

Banl<ruptcy  suits: 

Trustee 

Transfer  (S15B) 

Appeal  (801) 

Banks  and  banl^ing 

Civil  rights: 

Voting 

Jobs 

Accommodations 

Welfare 

Other  civil  rights 

Commerce  (ICC  rates,  etc.) 

Narcotic  Addict  Rehabilitation  Act) 

Economic  Stabilization  Act 

Environmental  matters 

Deportation 

Prisoner  petitions: 

Motions  to  vacate  sentence 

Parole  board  revievi/ 

Prison  officials,  habeas  corpus 

Prison  officials,  mandamus,  etcs 

Civil  rights 

Forfeiture  and  penalty: 

Agicultural  acts 

Food  and  Drug  Act 

Liquor  Laws 

Railroad  and  trucking  regulations 

Air  traffic  regulations 

Occupational  Safety  and  Health  Act,. 
Other  forfeiture  and  penalty  suits... 
Labor  laws: 

Fair  Labor  Standards  Act 

Labor  Management  Relations  Act 

Labor  Management  Reporting  and 

Disclosure  Act 

Railway  Labor  Act 

Other  labor  litigation 

Protected  property  rights: 

Copyright 

Patent 

Trademark 

Securities,  commodities,  and  exchanges. 
Social  security  laws: 

Black  lung  cases 

Other 

State  reapportionment  suits 

Tax  suits 

Other  statutory  actions 


Other  actions,  total - 


Domestic  relations 

Insanity 

Probate 

Suits  involving  local  officials. 
Other 


Source:  Adminstrative  Office  of  the  U.S.  Courts. 

(2) 

(Reprintod  fi'om  4(5  U.M.K.C.  Law  Rev.  347  (1978)  copyright  the  University  of 
Missouri,  Kansas  City  Law  Review.) 

FEDERAL  DIVERSITY  JURISDICTION:  THE 

UNNECESSARY  PRECAUTION 

By  Judge  Elmo  B.  Hunter  ^ 

There  is  an  ongoing  need  to  examine  anew  the  purpose  the  federal  courts 
serve  and  should  serve  in  our  doraocracy  if  those  courts  are  to  fulfill  their 
constitutional  function.  This  analysis  mui^t  include  as  a  top  priority  a  proper 


1  United  Rtatps  District  Court  for  Missouri,  Western  Division.  This  article  is  adapted 
from  a  speech  given  by  .Tndce  Hunter  at  the  Judicial  Seminar  on  the  Administration  of 
Justice  in  Williamsburg,  Virginia.  January  28,  1978. 
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jurisdictional  balance  between  the  federal  and  state  court  systems  and  an  assign- 
ment to  each  system  of  those  cases  most  appropriate  to  that  system  under  the 
basic  principles  of  federalism.  The  guiding  principle  is  that  there  should  be 
federal  court  jurisdiction  when  federal  questions  are  at  stake  and  state  court 
jurisdiction  when  state  questions  are  at  stake,  and  state  courts  are  available  to 
provide  an  adequate  forum. 

This  article  briefly  but  specifically  will  review  the  subject  of  federal  diversity 
jurisdiction  to  determine  its  origha,  present  purposes,  and  its  viability  as  a 
continuing  basis  for  federal  jurisdiction.  The  review  necessarily  will  incorporate 
a  recognition  of  the  burden  placed  on  the  federal  courts  by  diversity  jurisdiction 
and  a  consideration  of  the  ability  of  the  state  courts  to  absorb  diversity  jurisdic- 
tion to  the  extent  it  may  be  relinquished  by  the  federal  courts. 

ORIGIN    OF   FEDERAL   DIVERSITY   JURISDICTION 

Federal  diversity  jurisdiction  is  made  possible  by  Article  III  of  our  Constitu- 
tion which  was  drafted  so  as  to  permit  but  not  to  mandate  federal  court  jurisdic- 
tion based  on  "controversies  between  citizens  of  different  states  and  between  a 
state  or  the  citizens  thereof  and  foreign  states,  citizens  or  subjects."  The  grant 
of  power  was  not  self-executing.  The  Constitution  gave  to  Congress  the  pov/er 
and  duty  to  decide  if  and  to  what  extent  there  should  be  federal  diversity 
jurisdiction.^ 

At  that  early  hour  of  our  history  the  courts  were  quite  different  from  those 
of  today.  In  a  seminal  statute,  the  First  Judiciary  Act  of  1789,  Congress  created 
not  one  set  of  inferior  courts,  but  two.*  Each  of  the  thirteen  states  was  given  one 
district  court."  Only  thirteen  judges  (one  for  each  court)  were  required  to  con- 
duct the  courts'  business.  Congress  also  created  three  circuit  courts."  Judges 
were  provided  for  the  Supreme  Court,  a  chief  justice  and  five  associates,'  and 
for  the  district  courts,  but  the  circuit  courts  were  given  no  judges  of  their  own.® 
Instead  the  circuit  courts  were  to  hold  annually  two  sessions  v.'ithin  each  district 
of  the  circuit  and  were  to  consist  of  two  justices  of  the  Supreme  Court  and  the 
disrrict  judge  of  the  district."  Population  was  sparse,  travel  very  limited,  and 
interstate  business  was  minimal.  In  this  halcyon  setting  the  First  Judiciary  Act 
of  Congress  created  diversity  jurisdiction.^"  Tlie  grant  of  such  jurisdiction  had  a 
de  mini'mls  effect  as  indications  are  that  few  cases  w^ere  filed  on  that  basis." 


2  U.S.  Const,  art.  3,  §  2,  cl.  7.  The  records  of  the  Federal  Convention  offer  no  reason  for 
the  inclusion  of  this  clause.  Friendly,  The  Historic  Basis  of  Diversity  Jurisdiction,  41 
Harv.   L.   Rev.  483    (1928)    [hereinafter  cited  as  Friendly,  The  Historic  Basis]. 

2  The  Constitution  itself  speaks  only  in  general  of  the  organization  of  the  federal 
judiciary.  The  Federal  Convention  does  record  extensive  controvers.v  regarding  tlie  pro- 
priety of  establishing  any  federal  courts  of  original  jurisdiction  although  the  necessity 
for  some  type  of  federal  Judiciary  was  universally  accepted.  M.  Farrand,  The  Framing  of 
the  Constitution  of  the  United  States  79  (1913)  [hereinafter  cited  as  M.  Farrand,  The 
Framing  of  the  Constitution].  The  proponents  of  The  Virginia  Plan  pressed  for  a 
"National  Judiciary  [to]  be  established  to  consist  of  one  or  more  supreme  tribunals,  and 
inferior  tribunals  to  be  chosen  by  the  National  Legislature."  M.  Farrand.  The  Records  of 
the  Federal  Convention  of  1787,  at  21-22  (rev.  ed.  1937).  When  the  framers  failed  to 
agree  on  the  necessity  for  inferior  tribunals  as  the  opponents  claimed  that  state  courts 
could  handle  adequately  all  matters,  with  the  national  interest  protected  by  the  Supreme 
Court,  a  compromise  was  adopted.  Congress  was  authorized  "to  appoint  inferior  tribunals." 
M.  Farrand,  The  Framing  of  the  Constitution  at  125.  The  "appoint"  wording  was  adopted 
and  during  the  course  of  the  convention  the  phrasing  was  changed  to  "ordain  and 
establlRh,"  a  somewhat  more  forceful  phrase.  Nevertheless,  the  organization  of  the 
judiciary  system  clearly  fell  into  legislative  hands.  See  Frankfurter.  Distrilmtion  of 
Judicial  Power  Between  United  States  and  State  Courts,  13  Cornell  L.Q.  499,  511-14 
(192S). 

*  Act  of  Sept.  24.  1789.  1  Stat.  73. 

^  Id.  at  §  3.  Each  district  was  to  have  one  judge,  resident  of  the  district  to  which  he 
was  appointed. 

«  /(/.  at  8  4. 

''Id.  at   §  1.  By  the  Act  of  Mar.  3,  1837,  ch.  34.  5  Stat.   176,  the  Supreme  Court  was 
expanded  to  eight  associate  justices  and  a  chief  justice. 
.     ^Id.  at   §  4. 

8  Id.  Two  of  the  three  members  constituted  a  quorum. 

i"/(f.  at  §  11.  Subject  to  a  jurisdictional  amount,  the  statute  conferred  diversity  jurisdic- 
tion when  the  suit  was  between  a  citizen  of  the  state  in  which  the  suit  was  broiii^ht  nnd  a 
citizen  of  another  state.  The  Act  of  Mar.  3.  1875,  §  1,  18  Stat.  470,  first  establishe-l  the 
language  in  the  present  statute,  28  U.S.C.  §  13.32(a)(1)  (197G),  merely  requiring  diverse 
citizenship.  Thus,  a  citizen  of  state  A  could  sue  a  citizen  of  state  B  in  federal  court  in 
state  C. 

"  Friendly,  The  Historic  Basis,  supra,  note  1,  at  493. 
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THE  ERODING  BASES  FOB  DIVEBSITY  JUBISDICTION 

To  this  day  there  is  no  concensus  as  to  why  diversity  jurisdiction  was  made  a 
permissive  basis  of  federal  court  jurisdiction  or  why  Congress  adopted  it."^  The 
topic  simply  was  not  debated,  and  congressional  leaders  did  not  explain  their 
action."  The  traditional  explanation  is  a  fear  that  state  courts  in  those  early 
days  would  be  prejudiced  against  non-resident  litigants."  Mr.  Justice  Marshall 
framed  the  often  quoted  explanation  in  an  opinion  in  Bank  of  the  United  States 
V.  Devcaux,  in  1809. 

However  true  that  fact  may  be,  that  the  tribunals  of  the  states  will  administer 
justice  as  impartially  as  those  of  the  nation,  to  parties  of  every  description,  it  is 
not  less  true  that  the  constitution  [sic]  itself  either  entertains  apprehensions 
of  suitors,  that  it  has  established  national  tribunals  for  the  decisions  of  contro- 
versies between  aliens  and  a  citizen,  or  between  citizens  of  different  states.^^ 

Whatever  prejudice  as  may  have  existed  in  1789  ^®  today  is  acknowledged  to 
be  minimal  or  nonexistent.  Ours  is  a  nation  of  frequent  travellers.  Many  if  not 
most  people  will  reside  in  more  than  one  state  during  their  lifetimes.  People 
move  for  personal  as  well  as  business  reasons.  Large  interstate  corporations 
transfer  their  employees  (and  their  families)  in  the  ordinary  course  of  business. 
Eecognition  of  this  trend  to  move  is  implicit  in  the  Shapiro  v.  Thompson  deci- 
sion, declaring  durational  residency  requirements  invalid  in  violatou  of  our 
fundamental  right  to  travel.^^  As  our  nation's  population  becomes  more  homo- 
genous, the  phenomenon  of  real  prejudice  by  a  court  based  on  state  of  residence 
fades  away.  Today's  observer  generally  discounts  the  possibility  that  the  pre- 
dilection of  a  state  court  in  favor  of  its  resident  would  impair  the  non-resident's 
chances  for  justice.^*  Modern  state  courts,  with  their  stress  on  objectivity  and 
fairness,  and  their  sensitive  appellate  reviev,-s  can  be  relied  on  to  be  free  of 
that  type  of  prejudice.  Moreover,  since  federal  juries  now  are  drawn  from  the 
same  registration  or  voter  lists  as  state  jurors,^''  although  from  a  wider  area 
within  the  state,-"  federal  juries  are  no  longer  blue  ribbon  panels  chosen  for  their 
"high  degree  of  intelligence,  morality,   integrity,  and  common  sense."  ^ 

Often  federal  judges  have  served  earlier  as  state  court  judges.^"  Not  only  are 
state  and  federal  juries  similarly  constituted,  but  the  judges  also  may  come  from 


12  The  federal  courts  accepted  the  grant  as  a  legislative  mandate.  "If  Congress  has  given 
the  power  to  this  Court,  we  possess  it,  not  otherwise.  .  .  .  Besides  Congress  is  not  bound, 
and  it  would  perhaps,  be  inexpedient  to  enlarge  the  jurisdiction  of  the  federal  Courts,  to 
every  subject,  in  every  form,  which  the  Constitution  might  warrant."  Turner  v.  Bank  of 
America,  1  U.S.  (4  Ball.)  8,  10  (1799)   (Chase,  J.). 

1^  Scholars  have  examined  the  record  to  set  out  a  basis  for  the  adoption  of  diversit.y 
jurisdiction.  Friendly,  The  Historic  Basis,  supra  note  1.  Warren,  New  Light  on  the  History 
of  the  Federal  Judiciary  Act  of  1789,  37  Harv.  L.  Rev.  49  (192.3)  [hereinafter  cited  as 
Warren,  Neio  Light  on  the  History  of  the  Federal  Judiciary  Act^  ;  "Without  diversity 
jurisdiction,  the  circuit  courts  created  hi/  the  First  Judiciary  Act  would  have  had  very 
little  to  do."  H.  J.  Friendly,  Federal  Jurisdiction  :  A  General  View  141  (197.3)  [hereinafter 
cited  as  H.  J.  Friendly,  Federal  Jurisdiction],  See  also  American  Law  Institute,  Study  of 
the  Division  of  Jurisdiction  Between  State  and  Federal  Courts  101  (1969)  [hereinafter 
cited  as  ALI  Study]. 

"There  are  indications,  however,  that  the  fear,  perhaps  justified,  was  of  the  state 
legislatures  which  might  pass  laws  unfavorable  to  out-of-state  creditors.  Friendly,  The 
Historic  Basis,  supra  note  1,  at  49.5-96. 

I'^g  U.S.   (5  Cranch)  61,  87  (1809). 

1*  Prejudice  of  a  state  court  against  citizens  of  another  state  and  aliens,  however,  was 
not  realized  in  cases  early  in  our  history.  See  Friendly,  The  Historic  Basis,  supra  note  1, 

i-.3'94  U.S.  618,  629-31  (1969).  In  this  case,  the  Supreme  Court  invalidated  the  one- 
year  residency  requirements  for  eligibility  for  welfare  assistance  and  the  trend  furthered 
by  Shapiro  is  to  invalidate  artificial  distinctions  between  residents    new  and  old. 

^^  See  Bratton,  Diversity  Jurisdiction — An  Idea  Whose  Time  Has  Passed,  51  Ind.  L.J. 
347  (1977)  ;  Commi-ssion  on  Revision  of  the  Federal  Court  Appellate  System,  Structure 
and  Internal  Procedures:  Recommendations  for  Change  (197.5):  Hearings  on  S.  1876 
Before  the  Su-hcomrn.  on  Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  of  the 
Judiciary,  92d  Cong.,  1st  Sess.,  pt.  1,  at  19.3-94.   (1971). 

i''2S  U.SC.  §  1863  (1976),  implementing  the  policy  set  out  in  28  U.S.C.  %  1861  (1976). 
f^£  ^,^Jl^J^}'y  Stanley,  Federal  Jury  Selection  and  Service  Before  and  After  1968,  66  F.R.D. 

.  r.  4  federal  judicial  district  (division)  generally  encompasses  more  than  a  single  state 
judicial  fhstnct. 

=166  F.R.n.  at  380.  quoting  TJie  Jury  System  in  Federal  Courts.  26  F.R.D.  409,  425 
(1961)  ;  H.  J.  Friendly,  Federal  Jurisdiction,  supra  note  12,  at  148-49. 

"  If  a  personal  testimonial  is  permitted,  it  seems  strange  to  me  as  one  who  has  been  a 
«5tnte  court  judge  for  13V,  years  and  one  who  has  sat  on  all  the  courts  of  record  of  his 
state — trial,  appellate  and  supreme  court — that  I  then  may  have  been  susceptible  of  such 
prejudice  but  have  been  purged  of  it  for  the  twelve  years  I  have  been  a  federal  judge. 
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similar  backgrounds."  State  courts  always  have  tried  all  federal  diversity  cases 
if  less  than  the  required  minimum  amount  for  federal  jurisdiction  is  claimed.^ 
In  addition,  c-oncurrent  jurisdiction  of  diversity  cases  allows  any  litigant,  regard- 
less of  the  amount  claimed,  to  proceed  in  a  state  court.^ 

A  second  reason  occasionally  suggested  for  retention  of  federal  diversity 
jurisdiction  is  that  it  may  provide  a  forum  for  litigants  not  subject  to  jurisdiction 
in  any  single  state.  This  is  a  remote  possibility  in  view  of  modern  state  service 
statutes ""  and  state  interpleader  statutes.""  Also,  that  problem  becomes  insignifi- 
cant as  the  federal  interpleader  statute"^  and  federal  question  statutes^  remain 
and  provide  federal  jurisdiction.  These  statutes  assure  that  a  forum  always  will 
be  available,  even  if  federal  diversity  jurisdiction  were  repealed. 

A  third  reason  sometimes  mentioned  is  that  federal  diversity  jurisdiction 
assures  a  high  level  of  justice  (federal)  to  the  traveller  or  visitor  from  another 
state.  One  of  the  objections  originally  made  to  the  inclusion  of  diversity  jurisdic- 
tion in  the  Constitution  was  that  of  which  law  to  apply  (federal  or  state)  to 
disputes  arising  within  a  state,  but  having  parties  residing  in  different  states.'^" 
Indeed,  the  development  of  two  tiers  of  justice  continued  from  the  time  of  Sivift 
V.  Tyson  ^^  to  the  point  where  the  race  for  the  courthouse  allowed  the  winner  to 
affect  vital  substantial  rights.''-  The  view  that  the  federal  courts  provide  a  higher 
level  of  justice  than  would  a  state  was  radically  shifted  by  the  Supreme  Court's 
landmark  decision  in  Erie  Railroad  Co.  v.  Tompkins.^  The  federal  courts,  since 
that  time,  are  required  to  apply  the  applicable  state  law,  both  statutory  and 
judically  developed,  in  diversity  cases. 

The  federal  courts  in  such  cases  do  not.  however,  authoritatively  determine 
state  law  ;  only  state  courts  do  so.^  The  diversion  of  state  law  litigation  to  federal 
tribunes,  thus,  delays  the  authoritative  development  of  state  law  and  imposes 
upon  federal  courts  the  risky,  laborious  and  wasteful  task  of  predicting  what  the 
state  law  may  be  on  issues  upon  which  only  the  state  courts  may  speak  with 
authority.  Often  the  federal  courts  anticipate  a  result  different  from  what  the 


=^  For  a  scholarly  study  on  the  state  trial  heneh.  see  K.  Polheare.  Trial  Courts  in  Urban 
Politics  (1067).  A  1D63  survey  reported  that  51. S%  of  all  federal  district  jud.'res  were  born 
in  the  district  in  which  they  sit.  while  .^l.C'?/,  attended  law  school  in  their  districts.  Before 
appointment.  80^-.  of  tlie  district  judegs  held  government  positions  in  the  states  encom- 
passing their  districts.  Vine.  Federal  District  Judges  and  Race  Relation  Cases  in  the 
Soiitl}.  25  J.  Pol.  ?>?>7,  .3-51-55  (ir>()4).  Moreover,  federal  district  judges  must  live  in  the 
district  in  which  they  sit.  28  TT.S.C.  §  134(b)  (1076).  See  also  H.  J.  Friendly,  Federal 
Jurisdiction,  snprn  note  12.  at  146-47. 

=4  28  F.S.C.  §  l."32(a)    (1976). 

25  Puhject.  of  course,  to  removal  by  the  defendant.  28  U.S.C.  §  1441(b)    (1076). 

="  k  variety  of  long  arm  statutes  have  been  adopted.  Most  statutes  detail  the  acts  or 
consenuencos  in  tlie  form  that  may  be  used  for  in  personam  jurisdiction.  Arkansas,  District 
of  Columbia,  Massachusetts,  Michigan.  Oklahoma,  and  the  Virgin  Islands  have  adopted 
the  T^niform  Interstate  and  International  Procedure  Act,  13  Uniform  Laws  Ann.  art.  I, 
S  1.03.  279,  285  (1975).  For  a  comprehensive  analysis,  see  Comment,  Lona-Arm  and  Qvnst 
in  Rem  Jnrisd'ction  and  the  Fundamental  Test  of  Fairness,  69  Mich.  L.  Rev.  300  (1970), 
The  standard  of  reasonableness  which  limits  the  reach  of  state  conrt  in  personam  jurisdic- 
tion, Int^ernational  Shoe  Co.  v.  Washington,  326  U.S.  310  (1945).  now  applies  to  "alt 
assertions  of  state  court  jurisdiction."  Shaffer  v.  Heitner,  97  S.  Ct.  2569,  2584-85  (1977) 
(emphasis  added). 

-'E.g.,  Mo.  Rev.  Stat.  ?  507.060  (1952).  See  Hazard  &  Moskowitz,  Historical  and 
Critical  Analysis  of  Interpleader,  52  Calif.  L.  Rev.  706  (1964). 

=■'28  U.S.C.  SI  335  (1976).  Flee  ALI  Study,  supra  note  12,  ch.  160,  at  67  for  a  proposal  to 
allow  a  federal  forum  in  all  diversity  cases  if  no  state  can  obtain  jurisdiction. 

-0  Th»  renernl  statute  is  28  U.S.C.  •*?  1331  (1976).  Federal  legislation  has  created  a 
multitude  of  avenues  to  the  federal  courts.  H.  J.  Friendly,  Federal  Jurisdiction,  supra 
note  12.  at  1-4. 

3f  T.  Elliott,  Debates  397  (1828).  See  also  Friendly,  The  Historic  Basis,  supra  note  1, 
at  490, 

31  41  U.S.  (16  Pet.)  1  (1842). 

'2  Althou.gh  the  accepted  doctrine  was  that  no  body  of  general  federal  common  law 
existed,  the  Swift  v.  Tyson  case  allowed  federal  courts  in  diversity  cases  in  whi^h  a  stnte 
had  not  established  a"  governing  statute  to  exercise  independent  judgment.  Thus,  the 
litignnt  facing  unfavoralile  stare  decisis  in  his  home  forum,  moved  to  create  diversity 
iurisdiction  arid  to  increase  his  chances  of  a  favorable  decision.  See  Black  &  White  Taxicab 
Co.  V.  Brown  &  Yellow  Taxicab  Co.,  276  U.S.  518  (1927). 

••»  304  TT  S    64  (1938) 

»*The  implication  of  this  view  is  clear  from  Erie,  304  U.S.  at  78-80.  Indeed,  if  a  federal 
court  deems  itself  to  be  predicting  the  course  of  state  court  decisions  in  nia<^ters  which 
properlv  are  reserved  to  the  state,  the  federal  court  decision  does  not  preclude  a  sub- 
sequent state  determination  on  the  same  issue.  The  federal  court,  in  fact  occupies  a  pre- 
carious, time-consuming  role  in  the  selection  of  an  applicable  state  rule,  ^vij^hf.  The 
Federal  Courts  and  the  Nature  and  Qualitv  of  State  Law.  13  Wayne  K  Rev.  .^1(  .-,21--^ 
(l'-67)  See  Hart  The  Relations  Between  State  and  Federal  Lru\  54  Colum.  L.  Kev,  483 
(1954)  •  and  H.  J.  Friendly,  Federal  Jurisdiction,  supra  note  12,  at  142-43. 
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state  courts  later  decide.  This  is  not  the  way  to  assure  justice  to  the  traveller  or 
visitor  from  another  state ;  it  is  counter-productive  to  the  process  of  justice  and 
is  an  undesirable  and  needless  interference  with  state  autonomy.  Neither  is 
diversity  jurisdiction  justified  in  order  to  encourage  free  movement  and  business 
activity"  throughout  the  country.  Abolition  of  diversity  jurisdiction  in  1978  would 
neither  affect  free  trade  and  free  movement  nor  create  any  impediments  to 
citizens'  travel  and  business. 

Another  faction  believes  that  the  federal  courts  are  superior  to  state  courts, 
and,  hence,  should  exercise  jurisdiction.  Certainly,  this  attitude  finds  no  support 
as  applied  to  state  law  problems  in  which  state  law  controls.  Carried  to  its  logical 
conclusion,  this  belief  would  result  in  the  placing  of  all  litigation  in  the  federal 
court  system  and  would  abolish  the  state  courts  of  this  nation.'^  Our  state  courts 
have  exclusive  jurisdiction  over  murder  cases  with  the  death  penalty  applicable." 
they  have  jurisdiction  over  crimes  calling  for  sentences  up  to  and  including  life.^^ 
they  have  jurisdiction  over  our  property  rights,^'  our  marital  rights,^^  and  inherit- 
ance rights.*"  Historically,  they  have  performed  capably.  To  say  that  they  are  not 
to  be  trusted  with  the  trial  of  an  automobile  collision  event  because  of  the  hap- 
penchance  of  diversity  of  citizenship  is  shocking  and  illogical. 

In  practice,  diversity  jurisdiction  today  simply  provides  to  a  lawyer  a  tactical 
weapon  with  no  concurrent  advance  in  the  cause  of  justice.  Ingenious  attorneys 
invented  a  number  of  devices  both  to  create  and  to  defeat  diversity  jurisdiction, 
as  it  suits  their  tactical  interests  in  the  particular  suit :  the  transfer  of  a  cause 
of  action :  an  assignment  for  collection  purposes  only :  a  transfer  of  small  inter- 
ests :  change  of  the  state  of  incorporation,*^  appointment  of  out-of-state  adminis- 
trators and  guardians ;  and  the  selection  of  out-of-state  class  action  representa- 
tives. The  law  books  are  replete  with  these  cases,  and  our  courts  devote 
substantial  attention  to  ruling  on  the  jurisdictional  questions  when  their  time 
would  be  better  spent  on  cases  more  appropriate  to  the  federal  court's  docket. 

THE   BURDEN    OF   DIVERSITY   JURISDICTION 

Another  reason,  fully  sufficient  in  itself,  should  allow  the  federal  courts  to  be 
divested  of  diversity  actions — the  tremendous  burden  imposed  by  these  cases. 
Judge-power  is  limited  and  should  be  kept  free  for  those  cases  which  only  the 
federal  courts  can  handle  or  which  demand  the  expertise  of  a  federal  judge.*"  We 
know  only  too  well  that  the  federal  courts  in  recent  years  have  experienced 
di-amatic  growth  in  the  number  of  cases  filed.**  During  the  past  20  years,  the 
number  of  civil  cases  filed  in  the  federal  district  and  appellate  courts  has  more 


ssjud-'e  Friendly's  "maximum  model"  for  federal  jurisdiction  follows  this  pattern.  Of 
course  Judge  Friendly  also  assumes  that  "no  one  in  his  senses  would  advocate  .  .  .  the 
maximum  model."  H.  J.  Friendly,  Federal  Jurisdiction,  supra  note  12,  at  148-49. 

39  N  Abrams  Consultant's  Report  on  Jurisdiction  :  Chapter  Two  in  Working  Papers  of 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws  .33  (July,  1970).  For  a 
readable  discussion  of  the  limitations  of  the  federal  courts  in  criminal  cases,  see  Schwartz. 
Federal  Criminal  Jurisdiction  and  Prosecutors'  Discretion,  1.3  Law  &  Contemp.  Prob.  64 
(1948)  ;  Warren,  Federal  Criminal  Laws  and  the  State  Courts,  38  Harv.  L.  Rev.  545 
(1925).' 

"Id. 

33  Livingston  v.  Jefferson,  15  Fed.  Cas.  660  (No.  8411)  (C.C.D.  Va.  1811).  Rheinstein, 
The  Constitutional  Bases  of  Jurisdiction,  22  U.  Chi.  L.  Rev.  775,  784-86  (1958).  See 
Developments  in  the  Law — State  Court  Jurisdiction,  73  Harv.  L.  Rev.  909,  980-83  (1960). 

■■'3  Williams  v.  North  Crtrolinn.  317  TI.S.  2-S7  (1"42)  :  Andrews  v.  Andrews,  ISS  V.?.  14. 
3C)_42  '1903).  See  generally  Griswold,  Divorce  Jurisdiction  and  Recognition  of  Divorce 
Decrees— A  Comparative  Study,  65  Harv.  L.  Rev.  193.  216-17  (1951). 

»"  J.  G.  Woerner.  American  Law  of  Administration  §  136,  at  141-50  (3d  ed.  1923). 

*i  See  ALI  Study,  supra  note  12,  at  156-61  ;  Moore  &  Weckstein,  Corporation  and 
Diversity  of  Citizenship  Jurisdiction:  A  Supreme  Court  Fiction  Revisited,  77  Harv.  L. 
Rev.  1426  (1964). 

«  The  burden  of  diversity  jurisdiction  on  the  federal  courts  is  not  a  newly  discovered 
phenomenon.  As  early  as  1914,  a  committee,  composed  of  Charles  W.  Eliot.  Louis  D. 
Brandeis,  Moorfleld  Storey.  Adolph  J.  Rodenbeck.  and  Roscoe  Pound,  suggested  that 
diversity  jurisdiction  was  "an  impediment  in  the  path  toward  more  efficient  judicial  ad- 
ministration. Preliminary  Report  on  Efficiency  in  the  Administration  of  Justice  28  (1914). 
Friendly.  The  Historic  Basis,  supra  note  1.  at  483  n.  2. 

*3  In  1900,  the  population  of  the  United  States  was  a  little  more  than  76  million  and 
there  were  70  federal  district  judges.  Slightly  more  than  26,000  cases  were  filed.  In  1970, 
the  nopulation  was  203  million  ;  there  were  382  federal  district  judges  and  125,000  filincrs 
in  the  district  courts.  Rehnquist.  Whither  the  Courts.  60  A.B.A.  J.  787,  788  (1974).  In 
the  fiscal  year  ending  with  June  .30,  1977,  the  United  States  district  courts  had  398 
authorized  judgeships  (373  were  filled).  There  were  432  civil  and  criminal  filings  per 
authorized  judgeship — 115  more  filings  than  in  1970  when  the  incoming  caseload  was  317 
per  i'ldgeship.  Administrative  Office  of  the  United  States  Courts.  1977  Annual  Report  of 
the  Director  (for  the  twelve  month  period  ending  June  30,  1977)  at  3  [hereinafter  cited 
as  1977  Annual  Report]. 


233 

than  doubled."  No  slackening  in  the  pace  is  in  sight.*^  The  result  is  a  situation  not 
capable  of  reasonable  resolution  simply  by  the  creation  of  more  judgeships, 
necessary  as  they  are.  Some  reduction  in  intake  is  imperative.** 

Facts  in  the  form  of  dry  statistics  may  best  portray  the  workload  of  the  federal 
judiciary  solely  attributable  to  federal  diversity  jurisdiction.  In  the  fiscal  year 
ending  June  30,  1977,  there  were  130,567  civil  cases  filed  in  the  federal  district 
courts  of  which  31,678,  or  24.3  percent  were  diversity  cases.*^  The  total  civil  and 
criminal  cases  filed  in  the  federal  district  courts  during  the  1977  fiscal  year  was 
172,031.*^  Diversity  cases  comprised  18.4  percent  of  all  civil  and  criminal  filings. 
The  great  bulk  of  these  diversity  cases  (approximately  48.9  percent)  were  tort 
actions,  usually  personal  injury  actions  (97  percent  of  48.9  percent).*®  For  some 
reason  diversity  cases  go  to  full  trial  more  often  than  nondiversity  cases.  Approxi- 
mately 12  percent  of  them  are  tried  by  the  court  or  jury,  while  only  about  7.8 
percent  of  other  federal  civil  cases  go  to  full  trial.^°  In  other  words,  approximately 
3,800  of  them  are  tried  each  year  by  the  federal  district  courts."  Thus,  diversity 
cases  accounted  for  more  than  25  percent  of  all  jury  trials  ^"'  and  about  65  percent 
of  all  civil  jury  trials.^^  And,  remarkably,  a  very  large  percentage  of  those  tried 
are  appealed,  presenting  an  awesome  volume  problem  to  our  appellate  courts. 
For  example,  in  1977  of  the  some  10,980  civil  cases  appealed  to  the  circuit  courts 
of  appeal,  1,713  w^ere  diversity  cases.''*  The  flood  of  cases  into  the  appellate  proc- 
ess continues  to  expand  at  an  increasing  rate.  During  the  past  ten  years  the 
pending  workload  for  each  three  judge  panel  increased  by  144  percent."^^ 

Clearly,  through  sheer  force  of  numbers  these  diversity  cases  tend  to  pre- 
empt already  overcrowded  dockets  and  tu  make  it  very  difficult,  if  not  impossible, 
for  the  federal  judiciary  to  give  adequate  and  necessary  time  to  other  federal 
cases  that  do  properly  belong  in  the  federal  judicial  system  charged  with  the 
administration  of  justice  in  basic  federal  rights  areas.  Hence,  there  is  presented 
an  independent  vital  need  to  achieve  a  better  balance  between  the  state  and 
federal  judiciary  without  the  sacrifice  of  the  proper  role  of  the  federal  courts  in 
our  democratic  government. 

ACTION   TO   END   DIVEKSITY   JURISDICTION 

More  than  a  quarter  of  a  century  ago,  the  late  Mr.  Justice  Jackson  stated  that 
"In  my  judgment  the  greatest  contribution  that  Congress  could  make  to  the 
orderly  administration  of  justice  would  be  to  abolish  the  jurisdiction  of  the 
federal  courts  which  is  based  solely  on  the  ground  that  litigants  are  citizens  of 
different  states."  ^"  At  an  even  earlier  date  Mr.  Justice  Frankfurter  rferred  to 
"the  mounting  mischief  inflicted  on  the  federal  judicial  system  by  the  unjustifi- 
able continuance  of  diversity  jurisdiction."  ^'' 

The  federal  judiciary  favors  outright  abolition  of  diversity  jurisdiction  based 
on  state  citizenship.^  The  Judicial  Conference  in  its  own  wisdom  for  a  number 


"  In  1962,  61,386  civil  filings  were  recorded  ;  Administrative  Office  of  the  United  States 
Courts.  1962  Annual  Report  of  the  Director  (for  the  twelve  month  period  ending  June  30, 
1962)   Table  C-2,  at  196   [hereinafter  cited  as  1962  Annual  Report). 

*^  Friendly,  Averting  the  Flood  by  Lessening  the  Flow,  59  Cornell  L.  Rev.  634   (1974). 

*«  Burger.  Report  on  the  Federal  Judicial  Branch — 197S,  59  A.B.A.  J.  1125  (1973)- 
Rehnauist,  Whither  the  Courts,  60  A.B.A.  J.  787,  790   (1974).  See  also  id. 

"  1977  Annual  Report,  supra  note  42,  at  Table  C-2,  A-14.  In  1962,  18,359  of  the  61,386 
civil  filings  (30%)  were  grounded  in  diversity  jurisdiction.  1962  Annual  Report,  supra  note 
42  at  Table  C-2,  at  196.  This  percentage  decreased  to  25%  (24,109  of  96,173  civil  filings) 
in  1972.  and  remains  close  to  the  1977  figure  of  24.3%. 

*^  41.464  criminal:   130,567  civil;   1977  Annual  Report,  supra  note  32    at  6-7. 

•"9  1977  Annual  Report,  supra  note  42,  at  Table  C-2,  A-14.   (15,493  divided  by  31,  678.) 

so  1977  Annual  Report,  supra  note  32,  at  Table  C-4,  A-24  and  A-25. 

61  (31,678  X  12%).  In  1977,  3,568  civil  diversity  cases  were  terminated  after  reaching 
the  trial  stage.  Id. 

5-  There  were  5,886  criminal  jury  trials  in  1977  in  districts.  1977  Annual  Report,  supra 
note  32,  at  Table  D6AD,  A-58. 

Si  (2,277  (civil  diversity  cases  terminated  after  reaching  jury  trial))  divided  by  (3,516 
(all  civil  cases  terminated  after  reaching  jury  trial)).  1977  Annual  Report,  supra  note 
32.  at  Table  C-4,  A-24.  and  A-25. 

SI  1977  Annual  Renort.  supra  note  32,  at  68.  The  number  of  civil  cases  appealed  has 
increased  44.5%  since  1971,  diversity  appeals  are  up  33.2%. 

53 1977  Annual  Report,  supra  note  .32,  at  2.  Whereas  state  and  federal  prison  petitions 
filed  in  appeal  declined  slightly,  the  major  areas  of  increase  in  appeals  since  1972  are  • 
administrative  agency  reviews,  48  to  79  per  panel  and  civil  proceedings  and  bankruptcy 
reviews.  198  to  287  ner  panel.  Administrative  Office  of  the  United  States  Courts,  Manage- 
ment Statistics  13   (1977). 

=«  R.   J.T"kson,   The   Supreme  Court  in   the  American   System  of  Government  37    (1955). 


js  Commission  on  Revision  of  the  Federal  Court  Appellate  System,  Structure  and  Internal 
Procedures  ;  Recommendations  for  Change  (1975). 
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of  years  has  advocated  the  repeal  of  diversity  jurisdictional  based  on  state  citizen- 
ship.°"  Attorney  General  Bell,  on  behalf  of  the  Department  of  Justice,  has  stated 
his  conviction  that  it  should  be  abolished.^"  Many  prestigious  organizations  and 
scholars  urged  its  modification  if  not  its  outright  abolition.'^ 

State  courts  would  not  be  overburdened  by  the  eUmination  of  diversity  juris- 
diction. Each  state  maintains  its  own  judicial  structure ;  there  is  only  one  federal 
court  system.  The  diversity  case  distributed  among  the  fifty  states,  thus,  would 
alleviate  the  pressure  on  the  single  federal  funnel.''-  State  courts  are  charged  with 
the  administration  of  state  laws  and  they  deal  with  their  own  precedent  daily. 
Returning  diversity  cases  to  the  source  most  capable  of  handling  them  is  both 
logical  and  reasonable. 

In  all  aspects  of  government,  throughout  the  history  of  our  nation  there  have 
been  numerous  and  repeated  changes  in  the  original  laws  of  our  nation  to  meet 
the  changes  occurring  in  our  society.  The  laws  of  1789  were  not  engraved  in 
stone  with  intent  to  make  them  eternal.  In  order  to  adapt  to  the  changes  of  the 
past  189  years,  all  three  branches  of  our  government  have  adopted  changes, 
sometimes  novel,  laws  and  policies.  Fortunately,  the  American  people  can  look 
to  their  elected  representatives,  their  Congress,  to  be  sensitive  to  problem  areas 
where  change  is  needed  to  make  those  changes  of  law  which  are  meritorious 
and  in  the  interest  of  the  people  of  this  nation.  The  very  important  diversity 
jurisdiction  problem  with  its  adverse  effect  on  the  ability  of  the  federal  judicial 
system  to  serve  the  American  people  has  not  gone  unnoticed  or  unattended.  This 
Congress  is  examining  in  depth  the  problems  of  federal  court  administration. 

H.R.  9622  has  been  introduced  in  and  has  passed  one  house  of  the  current 
Congress.''"  This  bill,  designed  to  meet  the  almost  overwhelming  problems  caused 


69  The  Judicial  Conference  recommendations  are  consistent  with  H.R.  9622  (see  note  62 
infra).  Conference  Reports,  March  1977.  at  8,  and  September  1977,  at  52. 

01  "Even  if  this  historical  justification  has  validity  today,  it  would  not  apply  where  suit 
is  brought  in  the  state  of  which  the  plaintiff  is  a  citizen."  123  Cong.  Rec.  H9509  (Sept.  15, 

8i  In  his  September  10  address  delivered  to  the  annual  meeting  of  the  judges  of  the 
Second  Judicial  Circuit,  Vice  President  Mondale  stated  : 

The  problems  of  overcrowded  dockets,  rising  legal  costs  and  mounting  delays  are 
not  just  a  headache  for   [Federal]  judges.  They  threaten  to  close  the  courtroom  door 
on  the  very  people  who  need  judicial  relief  the  most — the  poor  and  the  weak  middle 
income   citizens,   minorities  and   the  powerless.   The  procedural  logjam  clogging  our 
courts  excludes  millions  of  citizens  for  whom  justice  in  the  courts  is  the  only  hope  of 
overcoming  generations  of  prejudice  and  neglect. 
123  Cong.  Rec.  S15022,  S15023   (Sept.  15.  1977).  The  American  Law  Institute  has  recom- 
mended its  retention  in  modified  form.  Study  of  the  Division  of  Jurisdiction  Between  State 
and  Federal  Courts  1,  105-08   (Official  Draft  1969).  Wright,  Restructuring  Federal  Juris- 
diction:  The  American  Law  Institute  Proposals,  26   Wash.   &  Lee   L.   Rev.   185    (1969). 
Wechsler,  Federal  Jurisdiction  and  the  Revision  of  the  Judicial  Code,  13  Law  &  Contemp. 
Prob.  216,  235   (1948).  Wright,  The  Federal  Courts  and  the  Nature  and  Quality  of  State 
Law,  13  Wayne  L.  Rev.  317,  329   (1967)    (he  does  not,  however,  advocate  its  abolition)  ; 
see  notes  17,  41  supra  and  notes  61-62  infra.  The  opposing  view  is  expressed  by  Frank, 
For  Maintaining  Diversity  Jurisdiction,   73  Yale  L.J.   7    (1963).   The  organized   bar  also 
fought  proposals  to  limit  federal  jurisdiction.  Hearings  on  S.  1876  Before  the  8iihcomm. 
on  Improvements  in  Judicial  Machinery  of  the  Senate  Conim.  on  the  Judiciary,  92d  Cong., 
1st  Sess.  270  (1972).  For  the  position  of  the  American  Bar  Association,  see  lio'te  62  infra. 
See  note  62  infra  for  reaction  of  the  Missouri  Bar. 

«- At  the  judicial  Seminar  on  Administration  of  Justice  at  Williamsburg,  Va.,  Jan.  28, 
1978,  the  Chief  Justice  of  the  Supreme  Court  of  Minnesota,  Robert  J.  Sheran,  who  is 
Chairman  of  the  State  Conference  of  Chief  Justices,  reported  that  the  Conference  on 
Aug.  2,  1977.  passed  a  resolution  in  favor  of  the  abolition  of  diversitv  jurisdiction,  and 
that  the  state  court  system  is  both  capable  and  willing  to  take  over  diversity  cases  (based 
on  state  citizenship  rather  than  alienage).  The  effect  on  state  courts  of  the  elimination  of 
diversity  jurisdiction  would  be  minimal.  Burdick,  Diversity  Jurisdiction  Under  American 
Law  Institvte  Proposals:  Its  Purposes  and  Effect  on  State  and  Federal  Courts  48  N  D 
L.  Rev.  1.  14  (Table  4)    (1971).  '  ' 

«3H.R.  9622,  95th  Cong.,  1st  Sess.  (1977).  The  bill  was  passed  by  the  House  on  February 
28,  1978,  and  has  proceeded  to  the  Senate  for  consideration.  On  the  same  subject  S  ''OO^ 
and  S.  2389  have  been  introduced  in  the  Senate.  S.  2094  would  not  abolish  diversity' juris- 
diction completely,  but  rather  would  limit  its  application  to  cases  in  which  there  is  com- 
plete diversity.  S.  2389  is  more  similar  to  H.R.  9622  in  that  it  would  eliminate  diversitv 


XIV.  Already  the  Senate  'has  passed  and  the  House  Committee  on  the  Judiciarv  has  begun 
to  consider  two  additional  Jiills  that  would  help  to  reduce  congestion  in  federal  courts 
^i"''  '"}L^-^!l")?  authorize  the  creation  of  additional  district  court  and  circuit  court  iudee- 
slups  (19<7  (  onir.  &  Ad.  News.  Pamphlet  No.  2,  Cong.  &  Ad.  Highlights  at  x)  ;  the  other 
bill  would  ant horizp  federal  magistrates  to  hear  and  decide  certain  civil  and  misdemeanor 
criminal  cases  (1977  Cong.  &  Ad.  News.  Pamphlet  No.  7.  Cong.  &  Ad.  Highlights  at  xxU) 
A  re«.mniendntion  of  support  of  H.R.  9622.  Report  104A  of  the  Snecial  Comm  on 
roordinat.on  of  Federal  Judicial  Improvements,  was  voted  down  bv  the  House  of  Deegates 
Febr\l^'w7TTlTM^^^^^  Association   in   New   Orleans    LoSna! 

qft.,0     H' rn^ln    T^     Missouri  Bar  Board  of  Governors,  in  response  to  a  report  on  H.R 
jurisdiction?  ^*'*'''    °°    January    4,    1978.    to    resist    efforts    to    abolish    diversity 
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by  federal  diversity  jurisdiction,  has  as  its  stated  purpose:  (1)  the  abolition 
of  general  diversity  of  citizenship  jurisdiction  in  the  district  courts,  retaining, 
however,  jurisdiction  in  suits  to  which  aliens  are  parties;  (2)  an  increase  in 
the  jurisdictional  amount  in  controversy  requirement  for  alienage  cases  from 
$10,000  to  $25,000;  and  (3)  the  removal  of  the  jurisdictional  amount  in  contro- 
versy requirement  in  federal  question  cases,  except  where  required  by  specific 
legislation.  Conforming  and  technical  amendments  are  made  to  the  venue  and 
removal  statutes,  the  presently  required  $10,000  amount  in  controversy  under 
the  Consumer  Products  Safety  Act  is  specifically  retained,  and  the  interpleader 
statute,  28  U.S.C.  §  1335,  is  also  retained.  The  Act  would  apply  to  any  civil 
action  commenced  on  or  after  the  date  of  enactment.  Although  the  Congress 
failed  to  enact  legislation  to  limit  diversity  jurisdiction  in  earlier  sessions,^  the 
lessons  of  the  past  few  years  have  been  impressive.  If  not  in  this  form  exactly, 
some  tyiie  of  relief  for  the  burdened  federal  courts  must  soon  emerge  from 
Congress. 

CONCLUSION 

Diversity  jurisdiction  has  served  its  function  in  the  development  of  the  federal 
judiciary.  At  a  time  when  the  federal  courts  had  little  else  to  do,  diversity  jur- 
isdiction provided  gainful  occupation.  As  we  have  seen,  those  days  are  gone  for- 
ever. Whatever  justification  that  existed  for  its  existence  certainly  has  disap- 
peared. The  potential  of  prejudice  against  no)i-resi(ieuts  will  not  jtistify  allowing 
twenty-four  percent  of  the  federal  courts'  civil  actions  to  be  diversity  cases.  Long 
ago  it  was  said  that  Congress  should  return  to  the  state  oourts  judir-ial  power 
entrusted  to  the  federal  courts  "when  they  find  the  tribunals  of  the  states  estab- 
lished on  a  good  footing."  ®^  State  courts  today  stand  on  solid  ground.  They  are 
capable  of  and  willing  to  administer  their  laws.  They  are  in  fact  more  capable 
than  federal  courts  since  the  Erie  decision  which  requires  federal  courts  to  follow 
or  to  anticipate  state  law.  The  volume  of  federal  litigation,  the  complexity  and 
scope  of  federal  rights  requiring  federal  judicial  attention  and  the  primary  need 
to  address  the  problems  of  claimants  asserting  their  federal  rights  all  signal  a 
need  to  revise  our  avenues  to  the  federal  courts.  The  time  surely  has  come  to 
limit  diversity  jurisdiction  and  leave  to  the  states  what  is  of  the  state  and  to 
the  United  States  courts  what  is  federal. 


(3) 

Budgetary  Impact  of  Diversity  Cases 
1.  assumptions 

(a)  Legislation  will  become  effective  October  1,  1979,  and  that  approximately 
30,000  civil  filings  will  be  diverted  to  State  Courts  in  fiscal  year  1980. 

(&)  As  of  October  1,  1979,  there  will  be  approximately  30,000  pending  cases 
that  will  have  to  be  disposed  of  by  the  Federal  Courts. 

(c)  That  the  disposition  of  pending  caseload  will  take  approximately  three 
years  and  that  full  potential  savings  will  not  be  realized  until  fiscal  year  1983. 

2.  projected  annual  savings 

Based  on  an  80 :1  ratio  of  filings  to  deputy  clerks,  a  savings  equivalent  to  ap- 
proximately 240  positions  will  be  realized. 

(o)   Salaries  of  supporting  personnel : 

240  positions  at  JSP7/3 ^3,  200.  000 

Benefits   300,  000 

$3,  500,  000 

(6)   Travel  and  miscellaneous  expenses  : 

240  positions  at  $1,(J00  (recurring  expenses) 390,000 

(c)    Space  and  facilities : 

200  square  feet  each  @  $1,700  x  240 410,000 

200  square  feet  each  at  $1,700  x  240 410,  000 

7,554  trial  days  at  $600 4.  500,  000 

Total  annual  savings 8,  800,  000 

^  Includes  normal  lapses. 

^'  Bratton,  Diversity  Jurisdiction — An  Idea  "Whose  Time  Has  Passed,  51  Ind.  L.J.  347. 
353    afl77). 

*5  Warren,  New  Light  on  the  History  of  the  Federal  Judiciary  Act,  supra  note  12,  at  66, 
quoting  James  Madison. 

44-811—79 16 
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3.  RECAPITULATION  OF  SAVINGS  BY  FISCAL  TEAR 


Manpower  and 
Fiscal  year  expenses 


Fees  of  jurors  Total    | 


,QS,  $2,150,000  $2,250,000  $4,400,000 

\ll\-- - ■- " 1433,000  1,500,000  2,933,000 

1983 ::::]:i^"^"""iii^^-"i---------i^^i"  yuiooo  750,000  1, 46?,  000 

■pQj3,                 _    4,300,000  4,500,000  8,800,000 


There  will  be  some  savings  in  terms  of  manpower  and  juror  expenses  in  fiscal   |^ 
year  1980.  These  savings  have  been  included  in  the  projected  savings  for  fiscal   |  < 

year  1981.  ^       ..  ^    ..v        ■  ^^    \ 

Note  :  Savings  may  be  offset  by  increases  in  Federal  Question  and  other  civil   ] 

and  criminal  tilings. 

Elimination  of  Diversity  Cases  \ 

Cost  savings  for :  "Fees  of  Jurors  and  Land  Commissioners" : 

A.  Number  of  diversity  trials  (July  1,  1977— June  30, 1978) !•  9-^^ 

B.  Length  of  jury  trials : 

(1)  305  trials  for  one  day SCo 

(2)  580  trials  for  two  days 1.160 

(3)  437  trials  for  three  days 1,311 

(4)  550   trials   for   four   to   nine  days;   average,   six   and 

one-half  days 3,575   ij 

(5)  64  trials  for  10  to  19  days  ;  average,  14.5  days 928  |! 

(6)  10  trials  for  20  days  and  over ;  average,  five  trials  for  25  ^   ] 

days,  five  trials  for  30  days 275 

Total  trials  1,946  and  Trial  days 7,  554 

C.  It  is  estimated  that  civil  trials  cost  about  $600  per  day X600 

Rounded  $4,  500,  000 


Administrative  Office  of  the  U.S.  Courts, 

Washington,  D.C.,  June  19, 1978. 
Mr.  Michael  Remington, 

Counsel,  Subcommittee  on  Courts,  Civil  LiJ)erties,  and  the  Administration  of 
Justice,  Rayhurn  House  Office  Building,  Washington,  D.C. 
Dear  Mike  :  Judge  Frank  A.  Kaufman  of  the  United  States  District  Court  in 
Maryland  prepared  the  enclosed  memorandum  for  his  use  in  discussing  the 
issue  with  groups  of  attorneys  and  state  court  judges.  He  provided  a  copy  to  me 
as  a  courtesy.  I  have  already  delivered  a  copy  to  Pam  Eldrid,  and  will  be  send- 
ing copies  to  every  member  of  the  Senate  Judiciary  Committee  next  week.  I 
thought  Mr.  Kastenmeier  might  want  to  see  this,  and — in  any  event — that  you 
would  want  a  copy  for  your  files. 

Sincerely, 

William  James  Weller, 
Legislative  Liaison  Officer. 
Enclosure. 


U.S.  District  Court, 

District  of  Maryland, 
Baltimore,  Md.,  June  1^,  1978. 
Memorandum  re  diversity  jurisdiction: 

The  pros  and  cons  on  the  subject  have  been  widely  aired.  Stated  briefly,  those 
who  oppose  abolition  or  curtailment  of  diversity  jurisdiction  generally  make 
four  points:  (1)  there  are  certain  diversity  cases  over  which  no  state  court  is 
able  to  obtain  jurisdiction;  (2)  federal  courts  provide  a  better  brand  of  justice; 
(3)  state  courts  will  be  overburdened  if  federal  diversity  jurisdiction  is 
abolished  or  curtailed;  and  (4)  out-of-staters  are  subjected  to  prejudice  in  state 
courts. 
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There  is  before  the  Senate  at  the  present  time  S.  2389.  That  bill  is  identical  to 
H.R.  9622  which  recently  was  passed  by  the  House.  That  legislation  abolishes 
federal  diversity  jurisdiction  and  retains  federal  alienage  jurisdiction  with  a 
$25,000  jurisdictional  amount.  It  also  retains  and  clarifies  the  present  federal 
interpleader  provisions  embodied  in  28  U.S.C.  §  1335.  Those  interpleader  pro- 
visions, together  with  state  long-arm  statutes,  seemingly  insure  that  no  di- 
versity case  will  lack  an  effective  forum. 

The  suggestion  that  Federal  courts  provide  a  better  brand  of  justice  would 
appear  unwarranted  under  any  circumstances.  In  any  event,  since  Erie  Railroad 
V.  Tompkins,  304  U.S.  64  (1938),  all  that  federal  courts  do  in  diversity  cases  is 
either  to  follow  or  to  attempt  to  divine  what  the  highest  state  court  involved  has 
determined.  In  many  instances,  when  a  federal  court  has  available  to  it  a  certifi- 
cation statute,  it  quite  sensibly  certifies  a  controlling  and  important  issue  to  the 
highest  court  of  the  state  and  sits  back  and  waits  until  that  state  court  has  spoken. 

About  25  percent  of  the  current  civil  caseload  of  federal  district  courts  con- 
sists of  diversity  cases.  If  the  criminal  caseload  is  considered,  the  diversity  cases 
constitute  more  than  18  percent  of  the  overall  caseload.  Further,  while  only 
about  8  percent  of  all  federal  cases  (civil  and  criminal)  go  to  trial,  12  percent  of 
diversity  cases  are  tried.  The  more  than  3000  diversity  trials  held  each  year  in 
federal  district  courts  constitute  25  percent  of  all  civil  and  criminal  jury  trials 
and  about  68  percent  of  all  civil  jury  trials.  Additionally,  about  11  percent  of  all 
civil  cases  appealed  to  the  Circuit  Courts  of  Appeals  are  diversity  based.  By 
contrast,  the  elimination  of  federal  diversity  jurisdiction  will  increase  the  civil 
lo'id  of  state  courts  of  general  jurisdiction  by  less  than  3  percent. 

Finally,  while  there  may  have  been  a  need  for  out-of-staters,  either  as  plaintiffs 
or  as  defendants,  to  litgate  in  federal  courts  during  the  early  days  of  our  country, 
there  would  appear  little  reason  today  to  fear  that  an  out-of-stater  will  not  re- 
ceive a  fair  trial  in  a  state  trial  court.  It  has  been  suggested  by  certain  opponents 
that  some  litigants  desire  to  present  their  cases  in  federal  district  courts  in  order 
to  avoid  prejudice  which  urbanites  and  other  members  of  non-rural  communities 
are  said  to  encounter  if  they  seek  to  try  their  cases  in  certain  rural  communi- 
ties. However,  those  problems  should  be  handled  by  each  state  and  should  not 
provide  a  basis  for  retention  of  federal  diversity  jurisdiction. 

There  is  always  resistance  to  change.  There  is  certainly  no  reason  why  an  able 
advocate  should  not  avail  himself  of  any  option  which  may  be  of  aid  to  his 
client.  But  in  this  day  and  age,  there  would  appear  to  be  no  valid,  affirmative  rea- 
son for  retaining  federal  diversity  jurisdiction.  On  the  other  hand,  there  are 
very  important  reasons  why  it  should  be  abolished. 

In  the  first  place,  true  adherence  to  principles  of  comity  will  be  furthered  if 
state  courts  decide  matters  of  state  law  and  federal  courts  do  not  try  to  interpret 
what  state  courts  have  decided  or  may  be  expected  to  decide. 

Second,  if  diversity  jurisdiction  were  abolished,  federal  courts  would  no  longer 
have  to  wrestle  with  many  technical,  time-consuming  questions  concerning 
whether  diversity  jurisdiction  exists  and  whether  diversity  cases  have  been 
timely  and  appropriately  removed  from  state  court  to  federal  court.  The  figura- 
tive man  from  Mars  would  be  literally  amazed  to  find  that  a  federal  district 
judge,  members  of  his  staff,  and  a  coterie  of  lawyers,  parties  and  witnesses 
devote  many  hours  of  time  every  week  in  order  to  determine  whether  a  case 
has  been  properly  brought  in  or  removed  to  a  federal  district  court  which  often 
lies  across  the  street  or  around  the  block  from  the  state  court  involved. 

Third,  the  danger  that  litigants  represented  by  attorneys  imskilled  in  federal 
practice  will  find  themselves  barred  by  limitations  because  their  attorneys  have 
mistakenly  believed  that  diversity  jurisdiction  exists  and  have  sought  er- 
roneously relief  in  federal  court  rather  than  in  state  court  will  disappear. 

Fourth,  federal  courts  will  be  able  to  devote  all  of  their  time  to  federal  ques- 
tions. In  recent  years,  Congress  has  found  it  necessary  substantially  to  increase 
the  number  of  federal  questions  and  to  provide  federal  forums  for  their  litiga- 
tion. In  our  highly  structured  society,  with  more  and  more  involvement  of  the 
,  federal  government  apparent  on  every  doorstep,  many  individuals  and  small 
businesses  desire  the  opportunity  to  have  federal  forums  available  to  them  in 
which  to  present  their  controversies  with  federal  governmental  agencies.  Addi- 
tionally, for  right  or  for  wrong,  this  is  an  age  in  which  more  and  more  Ameri- 
i  cans  desire  to  assert  in  the  courts  their  basic  rights.  Finally,  the  only  way  in 
which  federal  courts  can  accommodate  the  growing  number  of  law  suits  involv- 
ing federal  rights  and  at  the  same  time  continue  to  entertain  diversity  jurisdic- 
tion cases  is  to  multiply  the  number  of  federal  judges  and  to  increase  the  number 
of  other  federal  judicial  oflScers  such  as  magistrates.  We  as  lawyers  and  judges 
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often  criticize  the  tendency  of  the  executive  and  even  of  the  legislative  branches  j 
of  our  government  to  grow  too  large  in  size  and  almost  inevitably  at  the  same-  j 
time  to  develop  too  much  red  tape  and  inelficiency.  On  the  whole,  the  federal  j 
judiciary  has  functioned  well  as  a  small  group.  There  has  been  and  probably  i 
will  be  need  to  increase  it  in  size  but  such  increases  would  best  be  liept  to  a  I 

minimum.  ...       i 

I  strongly  believe  that  the  time  has  come  for  abolition  of  diversity  jurisdiction  | 

and  urge  that  the  Congress  act  accordingly.  I 

Sincerely,  -,.  »     t- 

Fkank  a,  Kaufman. 


(b)   By  Professor  Tliomas  D.  Eowe  Jr. 

(1) 

(Reprinted  from  92  Harv.  L.  Kev.  963  (1979)  copyright  the  Harvard  Law  Re- 
view Association.) 

ABOLISHING    DIVERSITY    JURISDICTION:    POSITIVE    SIDE    EFFECTS 
AND  POTENTIAL  FOR  FURTHER  REFORMS 

Bt  Thomas  D.  Rowe,  Jr.* 

The  possiUUty  of  abolishing  the  general  diversity  jurisdiction  of  the  federal 
courts  has  received  increasing  attention  with  the  passage  of  an  abolition  bill 
by  the  House  of  Representatives  in  197S.  Discussion  of  abolition  has  tended  to 
focus  on  such  issues  as  the  iinportance  of  reducing  federal  court  caseloads,  the 
appropriateness  of  transferring  state  law  cases  to  state  courts,  and  the  extent  to 
'Which  prejudice  against  out-of-statcrs  survives  in  state  courts.  Professor  Eoice 
suggests  that  there  would  be  several  little-noticed  but  significant  effects  of 
abolishing  diversity  jurisdiction.  He  argues  that  abolition  would  eliminate  or 
greatly  reduce  some  of  the  major  difficulties  in  federal  practice  and  procedure, 
make  possible  judicial  rationalization  of  some  areas  of  ancillary  and  pendent 
jurlsdlciion,  and  facilitate  further  statutory  or  rule  reforms  in  the  federal  courts^ 
The  Article  concludes  that  these  effects  provide  important  additional  support 
for  abolition. 

One  of  the  more  surprising  developments  concerning  the  federal  courts  in  tlie 
last  Congress  was  the  serious  consideration  given  to  abolishing  the  general 
diversity  of  citizenship  jurisdiction,"^  a  lixture  in  tiie  federal  courts  since  the- 
Judiciary  Act  of  1789."  Other  authors  have  canva-^sed  the  conventional  argu- 
ments for  and  against  changes  in  the  diversity  jurisdiction,^  sometimes  wuta  a. 
repetitiveness  that  Professor  David  Currie  has  liivcned  to  "an  Orwelliau  broi-cen 
record."  *  I  do  not  propose  to  rehash,  or  to  try  to  reevaluate,  this  debate.  The 
purpose  of  tliis  Article  is  instead  to  survey  tiie  federal  judicial  landscape  in  the 
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"Associate  Professor  of  Law,  Duke  University,  B.A.,  Yale,  1964 ;  B.  Phil.,  Oxford,  1967 ;, 
J.D.,  Harvard,  19-;0. 

My  work  on  this  subject  has  received  support  from  a  grant  under  the  Federal  Justice- 
Research  Program  of  the  Office  for  Improvements  in  the  Administration  of  Justice,  United 
States  Department  of  Justice,  which  I  gratefully  acknowledge.  The  views  expressed  here 
are  my  own  and  do  not  necessarily  represent  the  position  of  the  Department  of  Justict^ 

For  their  comments  on  earlier  drafts  of  this  Article,  I  should  like  to  thank  Dean  I'aul 
Cari-ington  ;  Profe-sors  Walter  Dellinger,  William  Reppy,  Lewis  Sargentich.  and  William 
Van  Alstyne  ;  Michael  Remington  of  the  staff  of  the  Committee  on  the  Judiciary,  United 
States  House  of  Representatives  ;  and  my  research  assistants,  Louis  Barash  and  Michael 
Jorirensen. 

128  U.S.C.  §  1332(a)(1)  (1976)  :  "The  district  courts  shall  have  original  jurisdiction, 
of  all  civil  actions  where  the  matter  in  controversy  exceeds  the  sum  or  value  of  $10,000, 
exclusive  of  interest  and  costs,  and  is  between- — (1)  citizens  of  different  States  *  *  *." 
See  H.R.  9622,  95th  Cong.,  2d  Sess.  §  1(b)  (1978),  Hearings  on  8.  Z09J,,  S.  238i>  d  9622 
Before  the  Subcoinm.  on  Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  on  the- 
Judiciary,  9.5th  Cong.,  2d  Sess.  10  (1978)  (striking  out  subsection  (1))  [hereinafter  cited 
as  Senate  Hearings].  This  bill  was  passed  by  the  House  of  Representatives.  124  Cong.  Rec. 
Hl."if>9-70  (daily  ed.  Feb.  28,  1978). 

=  1   Stat.  78   (1789)    (current  version  in  spattered  sections  of  28  U.S.C). 

^  See,  e.g.,  Committee  on  Revision  of  the  Federal  Judicial  System,  U.S.  Dep't  of  Justice,. 
The  Needs  of  the  Federal  Courts  13-15  (1977);  H.  Friendly.  Federal  Jurisdiction:  A 
General  View  139-52  (1973)  ;  Frank,  For  Maintaining  Diversity  Jurisdiction,  73  Yale  L.J. 
7  (1963)  :  Sheran  &  Isaacman,  State  Cases  Belong  in  State  Courts,  12  Creighton  L.  Rev.. 
1,  26-69  (1978).  For  an  extensive  listing  of  articles,  see  C.  Wright,  Handbook  of  the  Law 
of  federal  Courts  §  23,  at  S7-89  nn.  1.3-21.  2.3-25  (3d  ed.  1970). 

*  Currie,  The  Federal  Courts  and  the  American  Law  Institute  (pt.  1).  36  U.  Chi.  L.  Rev^ 
1,  5   (1968). 
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presumed  absence  of  the  familiar  landmark  of  general  diversity  jurisdiction." 
Though  this  inquiry  may  at  first  souind  like  a  sterile  exercise  in  the  hypothetical, 
I  hope  to  show  that  some  significant  issues  of  federal  court  jurisdiction  and  pro- 
<?e(lm-e  would  appear  in  a  different  light  were  Congress  to  abolish  the  general 
diversity  jurisdiction — indeed,  that  thinking  a'oout  some  of  these  issues  in  such 
a  context  should  influence  how  the  federal  courts  approach  them  today.  Further, 
several  S(irts  of  problems  would  come  up  in  federal  litigation  much  less  often  or 
not  at  all.  and  other  nettlesome  areas  of  federal  practice  would  lend  themselves 
more  readily  than  now  to  reform  through  statutory  or  rule  revisions.  In  sum, 
the  existence  of  the  general  diversity  jurisdiction  has  pervaded,  and  I  dare  say 
confused,  theory  and  operations  in  the  federal  courts  to  an  extent  little  per- 
•ceived.  The  likely  workings  of  a  system  vrithout  diversity,  and  the  opportunities 
for  other  desirable  changes  that  would  follow,  should  be  not  the  least  of  the 
ai<rumenrs  for  abolisliinc:  it. 

A  principal  theme  of  this  Article  is  the  pernicious  effects  of  the  complete  di- 
Tersity  rule  of  Strawhridge  v.  Curtiss,^  which  requires  that  for  federal  diversity 
jurisdiction  all  plaintiffs  be  of  different  citizenship  from  all  defendants.  The  rule 
(whatever  its  original  inspiration)  might  be  viewed  as  a  response  to  concern 
over  intrusion  by  federal  courts  in  multiparty  cases  into  the  usual  province  of 
the  states.  The  rule,  however,  is  hypertechnical  and  a  misfocused  approach  to 
the  jurisdictional  problems  posed  by  complex  litigation.  Moreover,  the  federal 
courts  have  sometimes  inappropriately  extended  it  beyond  the  problems  of  com- 
plex diversity  cases  to  which  it  arguably  responds.  And  it  has  impeded  think- 
ing about  what  limits  make  sense  for  beyond-original  jurisdiction  of  the  federal 
courts.  The  virtual  or  complete  disappearance  of  the  rule  with  the  abolition  of 
the  general  diversity  jurisdiction  should  clear  away  much  of  the  underbrush 
surrounding  such  problems." 

Part  I  of  this  Article  briefly  discusses  a  threshold  issue  for  my  analysis — 
whether  Congress,  in  abolishing  diversity  jurisdiction,  should  retain  the  Straw- 
Iridge  complete  diversity  rule  for  a  surviving  federal  alienage  jurisdiction.  It 
argues  that  for  abolition  to  yield  the  greatest  benefit,  Congress  should  specify 
that  "minimal"  diversity — when  one  of  any  two  adverse  parties  is  an  alien  and 
another  a  citizen  of  an  American  state — shall  govern  in  alienage  cases.  Part  II 
then  discusses  a  significant  effect  of  abolition  :  the  likely  reduction  in  importance 
of  several  major  jurisdictional  and  procedural  problems.  Such  an  effect  on  one 
category  of  these  problems,  a  great  lessening  of  the  state  law  determinations 
mandated  by  the  Rules  of  Decision  Act  *  and  the  Erie  doctrine,"  has  been  amply 
noted  before."  But  the  extensive  ramifications  of  another  major  effect  of  aboli- 
tion— the  vii-tual  or  total  elimination  of  the  complete  diversity  rule  and  all  its 
works — merit  exploration  beyond  what  they  have  generally  received. 

Part  III  looks  at  several  problems  in  federal  practice,  mostly  having  to  do  with 
joinder  of  claims  and  parties.  It  argues  that  under  a  regime  without  general 


■'^  I  have  used  the  term  "general  diversity  jurisdiction"  because  there  are  SDecific  reasons 
that  may  he  weijihty  enough  to  keep  some"  specialized  forms  of  diversity  jurisdiction,  even 
if  that  for  actions"  bet-vieen  citizens  of  different  states  generally  is  abolished.  ,Tud?:e 
Friendly,  for  example,  arsnes  persuasivelv  that  we  should  keep  the  present  jurisdiction 
over  actions  between  aliens  and  citizens.  28  U.S.C.  §  1.^32('a)  f2)-f.3)  (1976).  and  cases 
of  interpleader  involvins  claimants  of  diverse  citizenship,  28  U.S.C,  §  133.5  (1076).  f^ee 
H.  Friendly,  supra  note  3.  at  149-50.  Whether  some  such  forms  survive  is  of  little 
si?rniflcance  in  considering:  the  consequences  of  strikinsj  the  sreneral  diversity  provision  from 
the  .Judicial  Code,  though  this  Article  does  try  to  take  such  matters  into  account. 

«7TT.S.   (3  Cranch)   267   (1806). 

'  One  obvious  response  to  these  criticisms  would  be  overrulinc:  StrawJiridqe  instead  of 
aholishinfi:  diversity  jurisdiction,  since  either  would  eliminate  this  set  of  problems.  •S'ee 
Currie.  xunra  note  4,  at  34.  The  Rnnreme  Court,  however,  seems  irreversible  committed  to 
interpreting  the  eeneral  diversity  statute  as  requirin;!:  complete  diversitv.  See,  e.fj-.  Owen 
Equip.  &  Erection  Co.  v.  Kroprer.  4.37  U.S.  365,  37.3-74  &  n.  1.3,  377  (1978),  And  since 
overrulinz  Sftrrnvhridfje  by  lecislation  would  threaten  to  increase  federal  court  caseloads 
considerably,  it  seems  most  unlikely  that  Congress  would  take  that  action  except  in  the 
company  of  some  major  caseload-reducinsr  measure  such  as  severe  restriction  of  the  sreneral 
■diversity  jurisdiction.  Furthermore,  the  existence  of  diversity  jurisdiction  itself,  even 
without  Fitrau-hriflne,  crentes  or  adds  to  certain  diflSculties. 

■'28  T\S.C.  §  1652  (1976^  :  "The  laws  of  the  several  stntes.  except  where  the  r'ons'^itn- 
tion  or  treaties  of  the  United  States  or  Acts  of  Congress  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  civil  actions  in  the  courts  of  the  United  States,  in  cases 
where  thev  apnlv." 

^  Ffee  Erie  R.R.  v.  Tomrskins.  304  U.S.  64,  72-73  (1938)  (state  "laws"  in  Rules  of 
Prcicion  Act  include  decisional  law). 

1"  f^ee,  e.p..  Committee  on  Revision  of  the  Federal  Judicial  System,  U.S.  Dep't  of  Justice, 
supra  note  3,  at  1.3-15. 
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diversity  jurisdiction,  the  federal  courts  should  be  more  inclined  than  they  i 

sometimes  are  today  to  reach  results  hospitable  to  ancillary  jurisdiction.  Beyond  I 

that,  however,  thinking  about  a  hypothetical  system  without  diversity  indicates  j 

that  even  now  courts  sometimes  overextend  concerns  rooted  in  problems  unique  j 

to  the  diversity  jurisdiction.  The  effect  has  been  to  encumber  some  federal  ques-  ] 
tion  cases  with  restrictions  not  properly  applicable,  or  which  at  best  should  apply 

only  after  more  analysis  than  they  have  generally  received.  Part  IV  turns  from  | 

effects  on  interpretations  of  existing  statutes  and  rules  to  amendments  that  | 

should  or  could  be  made  to  such  procedural  provisions.  It  argues  that  abolition  , 
of  diversity  would  facilitate  some  significant  improvements  in  federal  court 

procedure,  such  as  provisions  for  uniform  ancillary  jurisdiction  and  nationwide  I 

service  of  process,  and  would  promote  a  sharper  focus  on  the  question  of  what  1 
types  of  multistate  disputes  should  come  within  federal  jurisdiction. 

Arguments  against  diversity  jurisdiction  have  hitherto  emphasized  the  lack  j 

of  positive  reasons  for  it,  the  need  for  a  reduction  in  federal  caseloads  and  jury  I 

trials,  and  the  appropriateness  of  merging  more  fully  the  power  to  interpret  ] 

state  law  with  the  responsibility  of  applying  it.^"^  This  Article  concludes  that  addi-  i 

tional  effects  of  abolition — elimination  or  reduction  of  some  of  the  most  vexing  ' 
problems  in  federal  practice,   demystified   interpretations,   and   facilitation   of 
reforms — indicate  that  the  federal  judicial  system  would  benefit  considerably 

more  than  has  previously  been  remarked.  i 

I.    COMPLETE   OB   MINIMA!,  DIVERSITY   IN   ALIENAGE   CASES 

Abolition  of  the  general  diversity  jurisdiction  for  suits  between  citizens  of  ' 
different  states  would  raise  related  questions  about  the  alienage  jurisdiction  , 
over  suits  between  citizens  and  aliens.^^  Alienage  jurisdiction  probably  should  be  ' 
retained,  since  the  alienage  caseload  is  small "  and  at  least  part  of  the  rationale  i 
for  the  jurisdiction — possible  effects  on  the  foreign  relations  of  the  United  I 
States  '* — is  independent  of  the  possible  reasons  for  general  diversity  jurisdiction,  j 
But  there  still  would  remain  the  question  whether  complete  or  minimal  diversity  j 
should  be  the  rule  for  alienage  cases. 

It  seems  to  be  well  settled,  though  perhaps  not  definitively  so,  that  the  Strair- 
tridge  rule  applies  to  alienage  as  well  as  diverse  state  citizenship  eases,^^  which 
means  that  eilher  state  cocitizens  or  coaliens  as  adversaries  destroy  complete  ' 
diversity  and  thus  federal  alienage  jurisdiction.^"  As  a  result,  there  is  a  crazy 
quilt  pattern  for  cases  involving  citizens  opposing  aliens,  some  of  which  onrae 
within  the  alienage  jurisdiction  and  some  of  vrhich  do  not.  If  an  alien  or  aliens 
oppose  a  citizen  or  citizens,  or  if  citizens  of  completely  diver.se  citizenship  oppose 
each  other  and  an  alien  or  aliens  are  also  involved  on  one  side,  the  federal  courts 
have  jurisdiction.  But  if  there  are  aliens  on  both  sides  and  citizens  on  only  one. 


"  Scfj  e.g.,  id.;  H.  Frientllv.  supra  note  3,  at  139-49. 

1^28  U.S.C.  S  1332(a)  (2)-(.3)    (1076)  : 

(a)  The  district  courts  shall  have  original  jxiri«diction  of  all  civil  actions  where  the 
matter  in  controversy  exceeds  the  sum  or  value  of  $10,000,  exclusive  of  interest  and  costs, 
and  is  between.  *  *  * 

(2)  citizens  of  a  ftate.  nnd  foreisrn  stntP'^  O"  o'ti7Pn?;  th^r'^of  : 

(3)  citizens  of  different  States  and  in  which  foreign  states  or  citizens  or  subjects  thereof 
are  additional  parties.  *  *  * 

"The  Annual  Reports  of  the  Director  of  the  Administrative  Office  of  the  United  States 
Courts  do  not  provide  separate  fifciires  on  alienage  and  general  diversity  cases.  A  very 
rough  idea  of  their  relative  incidence  can  be  gleaned  from  the  number  of  pages  that  West's 
United  States  Code  Annotated  devotes  to  headnotes  focusing  on  cases  concerning  each 
variety.  In  the  1978  pocket  part  covering  28  U.S.C.  §  1332,  there  were  30  pages  (44-74) 
on  crenevnl  diver^ltv  'TiDttrrn  and  fonr  (74-  7'^^  on  Diieiif^e  aiul  for^iTn  '^tate  cases  (the 
latter  arising  under  28  U.S.C.   §§  1330(a),  1332(a)(4)    (1976))   combined. 

1' 8*66  American  Law  Institute.  Stndv  of  the  Division  of  Jurisdiction  Between  State  and 
Federal  Courts  108   (1969)    [hereinafter  cited  as  ALI  Study]  : 

It  is  important  in  the  relations  of  this  country  with  other  nations  that  any  nossible 
appearance  of  injustice  or  tenable  ground  for  resentment  be  avoided.  This  objective  can 
be.st  be  achieved  bv  giving  the  foreigne-  tl'e  insurance  that  he  can  have  his  ca?es  tried 
in  a  court  with  the  best  '^Tooednres  the  fpderal  government  can  supply  and  with  the 
dignity  and  prestige  of  the  United  States  behind  it. 

^^  See  1  J.  Moore.  Federal  Practice  1[  0.75[1.-21,  at  709.6-.7  (2d  ed.  1978).  The  Sunreme 
Court  has  never  squarely  decided  the  issue,  though  f^trnwhridfie  itself — a  case  involving 
onlv  United  States  citizens — used  the  brond  language  that  in  a  suit  tinder  the  predecessor 
of  the  present  diversity  and  alienage  statute,  "each  distinct  interest  should  be  represented 
by  persons,  nil  of  whom  are  entitled  to  sue,  or  may  be  sued,  in  the  federal  courts,"  7  U.S. 
(3  Tranche  at  267. 

1^  .<=fpc  1  .7.  Moore,  supra  note  15.  H  0.75[1.-21.  at  709.6-.7.  It  appears  not  to  have  been 
decided  whether  the  presence  of  aliens  as  parties  on  both  sides  of  a  suit  also  inrlndin? 
completely  diverse  citizen  adversaries  affects  federal  iurisdiction.  See  13  C.  Wright,  A. 
Miller  and  E.  Cooper,  Federal  Practice  and  Procedure  §  3604,  at  610  (1975). 
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or  aliens  on  only  one  side  but  incomplete  diversity  betvreen  citizen  adversaries 
who  are  also  involved,  there  is  no  federal  alienage  or  diversity  jurisdiction." 

The  Straichridge  complete  diversity  requirement,  I  suggest,  is  an  egregiously 
bad  rule  for  alienage  cases,  and  it  nefariousness  would  stand  out  in  even  sharper 
reliet  after  abolition  of  general  diversity.  It  is  a  major  thesis  of  this  Article  that 
the  effects  of  the  rule  are  pervasive  and  mischievous.  Yet  permitting  the  rule  to 
survive  for  alienage  cases  would  preserve  in  miniature  the  many  complex  and 
difficult  problems  resulting  from  it.  Its  survival  in  only  a  small  category  of  cases, 
of  course,  would  mean  that  it  would  do  less  harm  than  it  now  does  ;  but,  in  ways  I 
hope  to  make  clear,  existence  of  a  complete  diversity  requirement  in  any  category 
of  cases  within  federal  jurisdiction  creates  significant  obstacles  to  certain  desir- 
able measures  affecting  federal  jurisdiction  as  a  whole.  The  Strawhridge  tail,  in 
other  words,  to  a  certain  extent  wags  the  federal  judicial  dog ;  if  an  alienage 
jurisdiction  with  the  complete  diversity  rule  survived,  the  tail  would  be  far 
smaller  but  the  effect  could  remain. 

Moreover,  there  is  a  serious  conflict  between  the  effects  of  the  complete  divers- 
ity rule  and  the  possible  effects  on  United  States  foreign  relations  that,  in  addi- 
tion to  concerns  about  state  court  prejudice  against  outsiders,  justify  alienage 
jurisdiction.  Under  the  confusing  and  arbitrary  crazy  quilt  pattern  outlined 
above  the  complete  diversity  rule  excludes  from  federal  court  some  cases  that 
might  affect  foreign  relations  just  as  much  as  these  allowed  in.  Further,  the 
Straivbridr/e  rule  gives  a  citizen  plaintiff  the  ability  to  manipulate  his  suit  to 
block  an  alien  defendant  from  all  access  to  the  federal  courts,  whatever  the  pos- 
sible bias  against  the  alien  or  the  foreign  relations  repercussions,  if  the  plain- 
tiff can  find  a  citizen  of  his  own  state  who  would  be  a  proper  codefendant.  Thus, 
if  the  federal  courts  do  not  feel  free  to  overrule  Sfrawdridge  for  a  surviving 
alienage  jurisdiction.  Congress  should  do  so  by  authorizing  alienage  jurisdiction 
for  cases  involving  minimal  diversity.^* 


I'.^Tee  28  U.S.C.  §  13.32(a)  (2)-(3)  (1976)  ;  1  J.  Moore,  supra  note  15,  H  0.75[l.-2],  at 
709.fi-.7 

IS  Congress  may  overrule  Straichridge,  since  "[i]t  is  settled  that  complete  diversity  is  not 
a  constitutional  requirement,"  Owen  Equip.  &  Erection  Co.  v.  Kroger,  437  U.S.  365,  373 
n.  13  (107S).  One  conceivable  problem  with  such  a  step  would  be  the  possibility  of  citizens' 
attemptinp:  substitution  or  joinder  of  aliens  as  a  maneuver  to  affect  federal  jurisdiction, 
but  for  reasons  discussed  p.  973  infra  thnt  should  not  he  a  sieniticant  coii'^ein. 

Retention  of  federal  alienajre  jurisdiction  would,  however,  raise  an  additional  set  of 
Issues  concerning  the  jurisdictional  amount  requirement.  See  28  U.S.C.  §  1332(a)  (1976). 
The  threshold  question  would  be  whether  to  retain  such  a  requirement  at  all.  Whatever 
the  problems  of  determinins  the  amount  in  controver.sy,  see  generaUy  1  J.  Moore,  snnm. 
note  15,  IIH  0.90-.99,  and  the  justifications  for  the  alienage  jurisdiction,  they  do  not  seem 
to  warrant  turning  the  United  States  District  Courts  into  small  clnims  courts  for  any 
state  law  case  that  involves  an  alien.  The  1978  House  bill  abolishing  diversity  wonlrt  hn^-e 
retained  the  reoTurement  for  alienage  cases  and  raised  it  to  $23,000.  See  H.R.  9622,  n,"th 
Cong.,  2d  Sess.   §  1(a)    (1978),  Senate  Hearings,  supra  note  1,  at  10. 

Adoption  of  a  minimal  diversity  rule  would  call  for  retention  of  the  present  cnse  law 
that  sharply  restricts  aggregation  of  claims  to  satisfy  the  jurisdictional  amount  re.-iuire- 
ment,  limiting  aggregation  to  a  narrowly  defined  type'of  "joint"  or  "common"  cLiim'^.  See 
generaUy  C.  Wright,  svpra  note  3.  §  36,  at  130-40.  Any  significant  broadening  of  ability 
to  aggregate  would  often  allow  a  single  alien's  involvement  in  a  multiparty  state  law  case 
to  bring  the  case  into  federal  court  no  matter  how  small  his  stake. 

Reloted  questions  would  be  whether  the  claims  for  or  against  all  aliens  in  a  case  should 
be  eligible  for  aggregation  on  a  theory  that  the  concern  of  the  alienage  jurisdiction  is  with 
the  extent  to  which  foreicrn  in't'erests  are  being  afFected.  and  vhet'ipr  the  courts  slionlrl  look 
to  the  plaintiff's  or  the  defendant's  view  when  a  single  citizen  n^aintiff  with  a  total  claim 
exceeding  the  minimum  sued  a  group  including  an  alien  who  could  not  be  liable  for  as  much 
as  the  minimum.  In  the  interests  of  simplicitv  of  administration  and  avoidance  of  false 
incentives  to  join  or  avoid  joining  alien  parties,  the  best  approach  (when  no  exception 
al^ovjing  nggregation  applied)  would  probrMy  he  to  requ're  tliit  ,it  least  one  alien's  indi- 
vidual stake  by  itself  be  large  enough  to  entitle  him  to  feii°ral  jurisdiction. 

Either  the  courts  or  Congress  also  would  have  to  consider  whether  to  continue  under  a 
minim-Tl  diversity  approach  the  pre'spnt  "ru'e  that  multiple  plrintiff's  vi-itli  sppnra*^p  and 
distinct  claims  must  each  satisfv  the  jurisdictional-amount  reouirement  for  suit  in  the 
federal  courts,"  Zahn  v.  International  Paper  Co..  414  U.S.  201,  294  (1973)  (italics  added). 
In  other  words,  when  one  plaintiff  (or,  given  that  alienage  cases  misht  have  aliens  as 
defendants  only,  one  defendant)  has  a  large  enouch  stake  for  his  claim  to  be  in  federal 
court,  may  others  with  smaller  claims  take  part  in  the  same  litigation?  The  answer  seems  to 
be  that  they  should  be  able  to,  since  excluding  them  would  greatly  reduce  the  effectiveness 
of  the  minimal  diversity  rule.  Parties  formerly  excluded  by  Strawhrldge  could  run  afoul  of 
a  re.i'nrement  that  they  present  the  minimum  amount  in  contro-'-ersy  on  their  own,  thus 
splitting  cases  parts  of  which  would  be  in  federal  court  anyway.  There  would  be  an  incen- 
tive to  citizen  plaintiffs  suing  aliens  for  large  sums  and  wishing  to  stay  in  state  court 
to  join  codefendants  and  state  bpiow-minimum_  claims  aErainst  them,  to  which  the  aliens 
might  be  tempted  to  respond  with  an  effort  at  senarate-claim  removal  under  28  U.S.C. 
§  1441(c)  (1076),  with  all  of  the  problems  that  section  raises,  see  pp.  979-81  intra.  Those 
seeking  removal  mirrht  also  argue  that  the  case  was  one  of  the  few  qualifving  for  aggrega- 
tion, a  difficult  determination,  see  C.  Wright,  supra  note  3,  §  36,  at  1.39-40,  that  would  be 
unnecessary  if  it  sufficed  that  a  single  alien  met  the  requirement.  In  multiparty  cases, 
then,  satisfaction  of  the  amount  in  controversy  requirement  by  one  alien  partv  should 
allow  all  properly  joined  parties  to  stay  in  federal  court  or  make  the  case  eligible  for 
removal. 
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II.   Peoblems  Reduced  oe  Eliminated  by  Abolition 

It  has  not  escaped  the  attention  of  those  questioning  the  wisdom  of  retaining 
diversity  jurisdiction  that  abolition  would  mean  vastly  fewer  Erie  problems  of 
applicability,  choice,  determination,  and  application  of  state  law  in  the  federal 
courts.'"  The  federal  bench  would  find  itself  far  less  often,  in  Judge  Frank's 
phrase,  playing  the  role  of  "ventriloquist's  dummy  to  the  courts  of  some  par- 
ticular state."  '"  Of  course,  not  all  such  issues  would  disappear  from  the  federal 
courts.  State  law  questions  would  continue  to  arise  in  contexts  such  as  pendent 
jurisdiction  cases"'  and  federal  income  tax  litigation."  This  remainder,  nonethe- 
less, would  no  doubt  constitute  only  a  small  fraction  of  the  present  Eric  load. 

There  is  another  major  set  of  problems,  though,  whose  virtual  disappearance 
might  be  equally  significant  but  has  received  very  little  notice.-*  I  refer  chiefly 
to   the  ditticulties  of  administering  the   Utrawhridge   complete  diversity   rule, 
which  would  be  an  incidental  casualty  of  abolishing  the  general  diversity  juris- 
diction.  Although  federal  judges  and  practitioners  have  learned  to  live,  not 
always  comfortably,  with  the  many  and  often  vexing  problems  that  Straichridge  j 
creates,  many  of  the  most  bedeviling  areas  of  federal  jurisdiction  and  procedure  j 
owe  their  complexity  to  the  complete  diversity  rule.   Since  it  is  the  focus  on  \ 
citizenship  of  parties  as  the  basis  of  subject-matter  jurisdiction  that  underlies 
these  problems,  abolition  of  diversity  would  transfer  none  of  them  to  the  state 
courts,  which  either  are  courts  of  general  jurisdiction  or  normally  focus  on  fac- 
tors other  than  the  parties'  citizenships  to  determine  their  subject-matter  com- 
petence. To  the  extent  such  issues  ceased  to  arise  in  the  federal  courts,  then, 
they  would  disappear  entirely.'*  • 

A.  Noncollusive  Manipulation  of  Citizenship  Status 

Once  citizenship  became  irrelevant  to  a  federal  court's  jurisdiction,  litigants 
would  have  much  less  occasion  to  manipulate  and  contest,  and  the  courts  to  decide, 
•who  was  a  citizen  of  what  state.^  Opportunities  for  manipulation  of  citizenship 
status,  as  by  a  party's  preflling  change  of  residence,  or  by  joinder  or  omission 
of  a  potential  coparty,  may  enable  parties  to  achieve  such  questionable  aims  as 
putting  ofE  trial  by  forcing  the  case  into  a  forum  where  delays  are  greater,^  or 
taking  advantage  of  the  same  local  prejudice  against  which  diversity  jurisdiction 
seeks  to  protect.^  A  federal  court  jurisdiction  limited  mainly  to  federal  question 
cases  would  offer  fewer  openings  for  this  sort  of  manipulation. 

After  abolition  state  citizenship  would  remain  relevant  in  federal  litigation 
only  in  any  surviving  categories  of  citizenship-based  jurisdiction,  such  as  alienage 
cases,  and  for  occasional  purposes  such  as  determinations  on  voting  rights.  Even 
in  alienage  cases,  there  should  be  less  manipulation  and  litigation  over  citizen- 
ship than  in  general  diversity  actions  today.  A  mere  change  of  state  citizenship 
would  normally  not  affect  federal  jurisdiction,  since  all  that  is  relevant  for  alien- 
age jurisdiction,  given  one  side's  alienage  and  the  jurisdictional  amount  in 


18  Sfe.  e.g.,  H.  Friendly,  supra  note  3,  at  142-43. 

^"Richardson  v.  Commissinnpr.  126  F.  2d  .562.  567  (2d  Cir.  1942). 

21  Fiee,  e.f}.,  P.  Bator,  P.  Mishkin,  D.  Shapiro  and  H.  Wechsler,  Hart  and  Wechsler's  The 
Federal  Courts  and  the  Federal   System  766    (2d  ed.   1973). 

22  See,  e.g.,  Commiss:ioner  v.  Estate  of  Bosch,  387  U.S.  436   (1967)    (reference  to  state   ' 
property  law  for  federal  tax  purposes). 

23  The  major  exception  to  this  generation  is  Currie,  supra  note  4.  This  Part  draws  con- 
siderably on  Professor  Ciirrie's  fine  analysis,  which  focused  on  the  conseo'iences  of  the 
complete  diversity  rule  mainly  as  an  argument  for  oyer-ruling  Straichridge  within  a 
retnined  general  diyersitv  inri.'^diotion. 

-*  The  suryiyal  of  limited  citizenship-based  iurisdictions.  such  as  alienage.  2S  U.S.C. 
5  1332(a)  (2)-f3)  (197R>,  and  statutory  interpleader,  id.  §  1335.  would  mean  that  not  all 
problems  associated  with  citizenship  of  parties  would  disappear  entirely.  In  alienage 
jurisdiction  casps.  in  the  comnlete  diversity  requirement  might  suryive.  See  generalhi  pp. 
'966-6S  .tiipra  ISIinimal  diversity  amons  claimants,  however,  already  suffices  for  statutor.v 
interpleader  jurisdiction.  State'  Farm  Fire  d  Cos.  Co.  v.  Tashire,  386  U.S.  523,  530-31 
(1967). 

25  For  an  examnle  of  the  Idnd  of  painstaking  inquiry  into  state  citizenship  the  federal 
courts  now  undertake  from  time  to  time,  see  .Tanzen  v.  Goos.  302  F.  2d  421  (8th  Cir.  1962). 
See  also  Currie  supra  note  4.  at  8-12  (indefiniteness  of  tests  for  state  citizenship)  ;  id.  at 
34-43    (problems  in  determininir  citizenship  of  multistate  corporations). 

2«See,  e.g.,  C.  Wright,  supra  note  3,  §  31,  at  113. 

2T  See,  e.g.,  Currie,  supra  note  4,  at  19. 
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controversy,  is  the  adversary's  citizenship  of  any  American  state.  And  the  number 
of  prospective  litigants  who  vi^ould  be  willing  and  able  to  change  national  citizen- 
ship or  render  themselves  stateless  in  order  to  affect  the  availability  of  a  federal 
forum  for  a  state  civil  claim  would  doubtless  be  so  small  that  the  system  could 
afford  to  let  them  have  their  way.  Finally,  the  virtual  or  complete  abandonment 
of  the  Strawbridge  rule  would  almost  entirely  eliminate  the  possibility  of  destroy- 
ing jurisdiction  once  attached  by  later  discovery  of  error  concerning  a  party's 
citizenship.^  Nor  would  there  be  many  times  that  such  steps  as  realignment  or 
turning  up  a  nondiverse  indispensable  party  ^  could  destroy  federal  jurisdiction— 
thus  greatly  reducing  the  incentives  to  attempt  such  steps  for  reasons  other 
than  their  intrinsic  merits. 

B.  Realignment  of  Parties 

As  Professor  David  Currie  has  observed,  to  the  extent  that  the  Strawbridge 
complete  diversity  rule  passed  from  the  scene  there  would  virtually  disappear 
"the  occasional  perplexing  problem  of  reaUgning  parties  as  plaintiffs  or  as  de- 
fendants accoi-dius  to  their  real  iuierests."  "'  Nearly  always,  the  reason  this  issue 
is  contested  is  to  determine  whether  or  not  a  federal  court  has  jurisdiction  based 
on  complete  diversity."'  At  worst,  realignment  can  occur  after  substantial  pro- 
ceedings on  the  merits,  causing  dismissal  for  want  of  jurisdiction  and  wasting 
the  parties'  investment  in  the  litigation."^  The  elimination  of  the  ability  to  save 
or  defeat  federal  jurisdiction  by  realigning  parties  would  mean  that  litigants 
would  rarely  have  the  incentive  to  put  much  effort  into  litigating  the  question." 
And  when  the  issue  was  worth  litigating,  the  federal  courts  could  decide  it  free 
from  any  distorting  influence  of  concern  for  its  effect  on  their  jurisdiction.-^ 

C.  Collusion  to  Manufacture  or  Defeat  Federal  Jurisdiction 

Section  1359  of  the  Judicial  Code  provides,  "A  district  court  shall  not  have 
jurisdiction  of  a  civil  action  in  which  any  party,  by  assignment  or  otherwise,  has 
been  improperly  or  collusively  made  or  joined  to  involve  the  jurisdiction  of  such 
court."  ^  There  is  no  corresponding  provision  covering  similar  efforts  to  defeat 
invocation  of  federal  jurisdiction,  but  the  federal  courts  have  tended  in  recent 
years  to  guard  against  such  improper  or  collusive  tactics  by  approaches  rather 
similar  to  those  used  under  section  1359.="  The  problems  in  this  area  are  very 
much  children  of  diversity  jurisdiction ;  the  making  (as  by  assignment  of  a  claim 


=«.Vec    e.g.,  Oucen  Equip.  £  Erection  Co.  v.  Kroger,  437  U.S.  365.  368-69  (197S). 

^  See  pp  971-72  974-79  infra.  For  a  listing;  of  the  very  rare  situations  (mostly  in- 
volving unusable  sovereigns)  in  which  party  joinder  in  a  federal  qiie-ition  case  nnght 
destrov  a  federal  court's  jurisdiction,  see  3A  J.  Moore,  supra  note  lo,  H  19.04 [J. -.i J,  at 
19-6!)"n.  12. 

so  Currie,  swpro  note  4,  at  44.  See  grcnero???/ W.  at  44-45.  ^    ^.  .        .     ,,.„ 

51  See  generally  3A  J.  Moore,  supra  note  15.  1119.03  [1]  ;  13  C.  Wnght,  A.  Miller  and 
E.  Cooper,  supra  note  16,  §  3607.  .  ,x    *  .i-i. 

The  preesnt  significance  of  realignment  for  federal  jurisdiction  is  entirely  a  result  of  the 
complete  diversity  rule.  Unlike  complete  diversity,  minimal  diversity  cannot  be  destroyed 
if  it  exists,  or  created  if  it  does  not,  by  mere  realignment  of  parties.  Consequently,  if 
Strawbridge  were  no  longer  to  govern  in  any  retained  categories  of  citizenship-based  federal 
jurisdiction   they  would  rarely  engender  realignment  problems. 

52  See  13  C.  Wright,  A.  Miller  and  E.  Cooper,  supra  note  16,  §  3607,  at  644-45  n.  13  ; 
cf.  C.  Wright,  supra  note  3,  §  28,  at  107  &  n.  8  (relevance  of  "position  taken  by  a  party 
during  the  litigation"  in  determining  proper  alignment). 

53  Parties  still  would  occasionally  contest  alignment,  but  generally  for  reasons  unlikely 
to  warrant  major  battles  or  to  result  in  appeals,  reversals,  and  retrials.  In  courtroom  ap- 
pearances, for  example,  a  private  party  in  a  multi-party  case  might  prefer  being  aligned 
with  or  against  the  government. 

34 /n  re  Penn  Cent.  Sec.  Litigation,  335  F.  Supp.  1026  (E.D.  Pa.  1971).  suggests  bow 
jurisdictional  concerns  might  affect  courts'  treatment  of  realignment  issues.  Responding 
to  a  new  management's  effort  to  align  itself  with  shareholder  plaintiffs  in  a  derivative 
action  and  wrest  control  of  its  prosecution  from  them,  the  court  went  through  con- 
siderable analysis  in  granting  the  realignment  and  then  dropned  a  footnote :  "We 
specifically  limit  our  decision  in  this  respect  to  cases  where  jurisdiction  is  not  based  on 
diversitv  of  citizenship."  Td.  at  1042  n.  7. 

S52S  U.S.C.    §1359    (1976). 

S8  Compare  C.  Wrieht,  supra  note  3,  §  31,  at  114-18  (cases  under  28  U.S.C.  §  1359  (1976) ), 
with  14  C.  Wright,  A.  Miller  and  B.  Cooper,  supra  note  16,  §  3641  (1976)  (cases  involving 
attempts  to  defeat  diversity). 
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or  appointment  of  an  administrator)  or  joining  of  a  party  rarely  affects  the  ayail-  | 
ability  of  federal  jurisdiction  not  based  on  parties'  citizenships. 

The  matter  requires  some  further  analysis,  since  collusion  issues  can  arise  in  I 
two  quite  distinct  contexts,  depending  on  whether  the  action  questioned  has  to  | 
do  with  the  independent  jurisdiction  of  the  federal  court  or  its  ancillary  jurisdic-  ' 
tion.^  For  the  most  part,  supposedly  collusive  or  improper  efforts  to  affect  inde- 
pendent   (nearly   always,   original)    federal  jurisdiction   involve   appointing   a  i 
representative  or  assigning  a  claim  to  make  a  party  out  of  someone  who  would  not  j 
otherwise  be  involved,  so  as  to  create  or  desti-oy  complete  diversity.  By  contrast, 
the  same  "collusion"  label  is  applied  in  ancillary  jurisdiction  situations  to  efforts 
to  procure  joinder  of  a  party  not  subject  to  the  federal  court's  independent  juris-  : 
diction  but  to  whom  ancillary  jurisdiction  does  extend,  and  then  to  take  advantage  i 
of  that  party's  presence  in  the  litigation  to  press  claims  against  him  despite  the 
lack  of  an  independent  basis  of  jurisdiction  over  them.^ 

Problems  of  collusive  or  otherwise  improper  making  of  parties  to  create  or 
defeat  independent  federal  jurisdiction  could  survive  after  abolition  only  in  re- 
tained citizenship-based  heads  of  jurisdiction,  primarily  alienage  cases.^  Prospec- 
tive litigants  unable  to  profit  by  putting  their  claims  in  the  hands  of  citizens  of 
other  states  might  be  tempted  to  reach  further  for  an  alien  assignee  or  administra- 
tor. Most  recent  decisions,  however,  have  been  hostile  to  such  tactics  when  seem- 
ingly engaged  in  solely  to  create  or  defeat  diversity  jurisdiction,""  and  it  should  be 
even  harder  to  persuade  a  court  that  bringing  in  an  alien,  rather  than  a  citizen  of 
another  state,  was  done  for  independent  reasons. 

Cases  involving  actual  coiiusive  joinder  to  take  advantage  of  ancillary 
jurisdiction  has  been  very  few,'^  but  the  prospect  of  it  has  caused  considerable 
judicial  concern.^"  Abolition  of  diversity  jurisdiction  would  not  by  itself  eliminate 
temptation  to  engage  in  such  collusion ;  parties  proi)erly  before  a  federal  court 
as  an  original  matter  might  collude  to  bring  in  someone  not  subject  to  original 
federal  jurisdiction.  VHiat  abolition  would  eliminate  is  virtually  all  reason  for 
concern  about  such  collusion  if  it  took  place,  since  when  it  is  an  issue  now  it 
matters  only  because  there  might  be  an  evasion  of  the  complete  diversity  require- 
ment. With  little  or  nothing  left  of  the  Straivhridge  ru'e,  the  federal  courts 
could  focus  instead  on  the  desirability  of  the  type  of  joinder  attempted. 


"'  Defined  in  note  139  infra. 

"^  What  normally  fails  in  such  situations  is  not  the  initial  joincfer  itself,  such  as  a 
defendant's  impleader  of  a  third  party  (since  the  joinder  is  presumably  valid  under  the 
rules  and  within  the  court's  ancillary  jurisdiction),  but  the  subsequent  effort  to  add  a 
further  claim,  such  as  plaintiffs  claim  against  the  third  party.  See,  e.g.,  Oicen  Equip.  & 
Erection  Co.  v.  Kroger,  437  U.S.  365  (1978). 

™  Interpleader  should  present  few  if  any  such  problems  because  of  the  availability  of 
the  device  under  Fed.  R.  Civ.  P.  22  when  there  is  complete  diversity  between  plaintiff  and 
claimants  (even  if  all  claimants  are  from  the  same  state)  ;  under  28  P.S.C.  §  1335  (1976) 
when  there  is  minimal  diversity  among  the  claimants  ;  and  in  state  court  when  all  parties 
are  from  one  state. 

*"  See  genernUy.  e.g.,  Daniels,  Judicial  Control  of  Manufactured  Diversity  Pursuant  to 
Section  1359.  9  Rut.-Cam.  L.J.  1  (1977). 

■"■  For  an  uncommon  and  engagingly  frank  instance  of  such  collusion,  see  Saalfrank  v. 
O'Daniel,  390  F.  Supp.  45,  5.3-56  (N.D.  Ohio  1975)  (collusive  conduct  not  such  as  to 
void  joinder),  rev'd  on  other  grounds.  533  F.  2d  325  (6th  Cir.),  cert,  denied,  429  U.S.  922 
(1976).  Plaintiff's  counsel  solicited  defendant's  impleader  of  plaintiff's  cocitizen  as  a  third- 
party  defendant,  pointing  out  to  defendant  the  advantage  of  possible  indemnification  and 
adding  that  plaintiff  would  seek  to  pursue  his  state  claim  against  the  third  party  once  it  wa« 
impleaded,  and  even  prepared  the  necessary  papers  for  defendant  to  take  the  sten 

«  "[c]Qll,jgiQii  jg  tjjg  raison  d'etre  of  the  majority  position"  requiring  an  independent 
basis  of  jurisdiction  for  a  diversity  plaintiff's  clnlm  against  a  noiidiverse  third-partv  de- 
fendant. Morgan  v.  Serro  Travel  Trailer  Co..  69  F.R.D.  697.  703  (D.  Kan.  1975).  Out  of 
concern  for  possible  evasion  of  the  complete  diversity  rule  generallv,  and  not  just  the 
potential  for  collusion,  the  Supreme  Court  has  since  adopted  the  majority  position.  See 
Owen  Equip  d  Erection  Co.  v.  Kroger,  437  U.S.  365  (1978). 

Whatever  the  justifiability  of  efforts  to  guard  against  collusion,  the  results  have  not 
been  fortunate.  The  possible  approaches  seem  to  be  Owen's  adoption  of  broad  prophvlaetic 
rules  against  ancillary  jurisdiction  in  types  of  situations  that  might  present  collusion 
problems,  or  trying  to  deal  with  collusion  in  individual  cases  when  it  appears.  See  oeneralhf, 
^g.,  6  C.  Wright  &  A.  Miller.  Federal  Practice  and  Procedure  §  1444,  at  231-.32  (1971). 
The  former  approach  bars  ancillary  jurisdiction  whatever  its  desirability  or  the  unlikeli- 
hood of  collusion  in  a  particular  case  :  the  latter  turns  vigilance  against  collusion  into  a 
trap  for  those  informed  enouih  to  collude  but  not  so  canny  as  to  cover  their  tracks  or  to 
proceed  with  onlv  tacit  accord. 
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t).  "Indispensable,"  "Necessarjf,"  and  "Proper"  Parties:*^  Joinder 

and  Intervention 

When  there  are  no  difficulties  with  subject-matter  or  personal  jurisdiction, 
service  of  process,  or  venue,  tlie  workings  of  Federal  Rules  of  Civil  Procedure 
19  and  20  on  joinder  of  additional  parties  are  reasonably  intuitive  and  straight- 
forward. If  an  outsider  has  a  relationship  to  an  action  making  it  highly  de- 
sirable that  he  be  joined,  rule  19(a)  directs  that  "the  court  shall  order  that 
he  be  made  a  party."  ■"  If  there  is  a  less  close  but  still  significant  relation,  rule 
20(a)  allows  parties  to  join  as  plaintiffs  if  they  so  choose  or  to  be  joined  as 
defendants  if  the  plaintiff  includes  theiu.^^  In  brief,  the  practice  for  rule  19(a) 
parties  is  to  join  tliem  and  proceed  with  them;  for  merely  "proper"  rule  20(a) 
parties,  it  is  to  leave  their  joinder  up  to  the  initiative  of  those  commencing 
the  action. 

R^-?u!ts  naturally  contrast  with  the  foregoing  when  there  is  an  obstacle  to 
joinder  of  a  rule  19  or  20  absentee.  If  he  meets  the  criteria  of  rule  19(a)  and 
•■cannot  be  made  a  party,  the  court  shall  determine  whether  in  equity  and  good 
conscience  the  action  should  proceed  among  the  parties  before  it,  or  should  be 
dismissed,  the  absent  person  being  thus  regarded  us  indispensable."*"  In  other 
words,  if  an  "indispensable"  party  cannot  be  joined,  the  court  is  to  dismiss  the 
action  :  if  it  is  a  merely  "necessary"  party  who  cannot  be  joined,  the  case  m.ay 
proceed  without  him.  A  fortiori,  there  is  no  requirement  to  join  a  merely  "proper" 
party  under  rule  20(a).  The  resulting  scheme,  like  the  one  discussed  in  the  pre- 
ceding paragraph,  is  sensible  and  intuitive :  if  there  is  someone  you  can't  join 
and  can't  proceed  without,  you  don't  proceed;  if  you  can  proceed  witliout  him, 
you  may. 

Present  practice,  however,  yields  confusingly  disparate  results  in  federal  ques- 
tion and  diversity  cases  when  the  potential  obstacle  to  joinder  is  lack  of  inde- 
pendent grounds  of  subject  matter  jurisdiction  over  the  claim  involving  the 
outsider.  In  federal  question  cases,  to  the  extent  that  extremely  limited  precedent 
allows  any  statement  to  be  made  at  all,  lack  of  independent  jurisdictional  grounds 
does  not  seem  to  be  an  obstacle  to  joinder  of  a  rule  19(a)  absentee; "  he  may 


«  For  brevity  and  simplicity,  this  Section  will  use  the  terms  "indispensable."  "necessary," 
and  "proper"  to  express  differing  relations  to  a  litigation  of  persons  to  be  joined  ;  different 
•consequences  flow  from  these  varyincr  degrees  of  affiliation.  When  an  outsider  has  the  close 
relationship  to  an  action  defined  by  Fed.  R.  Civ.  P.  lfl(aK  see  note  44  ivfra,  cannot  be  made 
«  party,  and  is  so  situated  that  the  court  concludes  that  "in  equity  and  good  conscience"  the 
action" should  not  proceed  without  him.  rule  10(h)  directs  the  court  to  dismiss  the  action, 
thus  treating  the  absentee  as  "indispensable."  It  is  in  this  sense  only  that  this  Section 
uses  the  word. 

A  "necessary"  party  is  simply  one  who  also  qualifies  for  joinder  under  rule  19 fa)  but 
is.  if  the  court  must  face  the  issue,  one  without  whom  the  action  may  proceed  under  the 
criteria  of  rule  19(b).  which  directs  the  court  to  consider  : 

First,  to  what  extent  a  .iudgment  rendered  in  the  person's  absence  might  be  preiudicial  to 
him  or  tho>e  already  parties  ;  second,  the  extent  to  which,  by  protective  provisions  in  the 
jud<rnient.  by  the  shaiiing  of  relief,  or  other  measures,  the  prejudice  can  be  lessened  or 
avoided:  third,  whether  a  judgment  rendered  in  the  person's  absence  will  be  adequate; 
fourth,  whether  the  plaintiff  will  have  an  adequate  remedy  if  the  action  is  dismissed  for 
nonjoinder. 

A  merely   "proper"  party,  finally,  is  one  who  meets  the  requirements  of  Fed.  R.  Civ.  P. 
20fa).  see  note  4.5  infra,  without  satisfying,  the  more  demanding  criteria  of  rule  19(a). 

<'Fed.  R.  Civ.  P.  19(a)  : 

A  person  .  .  .  shall  be  joined  as  a  party  in  the  action  if  d)  in  his  absence  complete  relief 
cannot  be  accorded  among  those  already  parties,  or  (2)  he  claims  an  interest  relating  to 
the  subject  of  the  action  and  is  so  situated  that  the  disoosition  of  the  action  in  his  absence 
may  (i)  as  a  practical  matter  impair  or  impede  his  ability  to  protect  that  interest  or  (ii) 
leave  any  of  the  persons  already  parties  to  a  substantial  risk  of  incurring  double,  nuiltiple, 
or  o<-herwise  inconsistent  obligations  by  reason  of  his  claimed  interest. 

«Fed.  R.  Civ.  P.  20(a)  : 

All  persons  mav  join  in  one  action  as  plaintiffs  if  they  assert  any  right  to  relief  jointly, 
ee'^erally.  or  in  the  alternative  in  respect  of  or  arising  out  of  the  same  transaction,  occur- 
rence, or  series  of  transactions  or  occurrences  and  if  any  question  of  law  or  fact  common 
to  .tU  these  persons  will  arise  in  the  action.  All  persons  '*  *  *  may  be  joined  in  one  action 
as  defendants  if  there  is  asserted  against  them  jointly,  severally,  or  in  the  alternatiTe, 
any  right  to  relief  in  respect  of  or  arising  out  of  the  same  transaction,  occurrence,  or  series 
of  tr.iiisactions  or  occurrences  and  if  any  question  of  law  or  fact  common  to  all  defendants 
will  nrise  in  the  action. 

'Tpd.  R.  Civ.  P.  19(b). 

"  The  statements  in  text  may  not  annly  when  the  reason  for  lack  of  subject-matter 
jnri-;diction  is  failure  to  satisfy  an  applicable  amount  in  controversy  requirement.  The 
Supreme  Court  seems  to  have  indicated  that  such  a  defect  is  equally  "fatal  whatever  the 
b.isis  of  original  federal  jurisdiction.  F!ee  Given  Equip,  rf  Brection  Co.  v.  Krooer.  4^7  U.S. 
365.  372    (1978)  ;  Zahn  v.  International  Paper  Co.,  414  U.S.  291,  302  n.  ll'  (1973). 
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be  joined  as  pendent  or  ancillary  to  the  federal  court's  jurisdiction  over  the 
original  claim."*  In  diversity  cases,  by  contrast,  it  is  clear  that  lack  of  complete 
diversity  (and  of  other  bases  for  indei)endent  jurisdiction  )  does  count  as  an 
obstacle  making  rule  19  or  20  joinder  impossible.  Othervpise,  the  result  would 
be  a  litigation  that  could  not  have  been  brought  in  federal  court  as  an  original 
matter — most  commonly,  a  plaintiff  versus  one  diverse  codefendant  and  another 
codefendant  from  plaintiff's  home  state.  Concern  vpith  such  an  easy  evasion  of 
Strawbridge  has  prevailel  throughout  the  spectrum  of  rule  19  and  20  joinder 
cases :  ^"  conseciuently,  when  a  case  involves  an  "indispensable"  p.-irty  who  is 
unionable  for  lack  of  complete  diversity  it  must  be  dismissed,  but  if  the  absentee 
is  merely  "necessary"  or  "proi>er"  the  litigation  may  proceed  without  him.^"  If 
an  absentee  is  so  essential  to  a  litigation  that  it  should  not  go  on  without  him, 
the  thinking  goes,  it  should  never  have  been  brought  in  federal  court  without 
him.  Yet  it  could  not  have  been  brought  there  with  him,  since  he  would  have 
destroyed  complete  diversity;  therefore,  it  should  not  be  in  federal  court  at  all. 
When  an  absentee's  presence  is  not  so  crucial,  there  is  nothing  wrong  with  part 
of  the  case  being  in  federal  court ;  the  plaintiff  has  simply  made  the  choice  that 
diversity  jurisidiction  gives  him  of  trying  that  part  in  federal  court  instead  of 
seeking  to  bring  it  all  in  state  court. 

Under  Federal  Rule  of  Civil  Procedure  24(a)  (2),  the  position  of  an  intervener 
of  right  is  for  present  purposes  the  same  as  that  of  a  a  party  who  should  be 
joined  under  rule  19(a)  (2)  (i).^^  Strange  as  it  may  initially  seem,  though,  there 
is  a  significant  variation  in  practice  concerning  whether  to  require  an  independ- 
ent basis  of  federal  jurisdiction  in  diversity  cases.  Whereas  the  rule  concerning 
joinder  under  rule  19(a)  (i.e.,  on  the  initiative  of  tho.se  already  parties)  of  a 
merely  "necessary"  but  nondiverse  absentee  in  a  diversity  suit  is  that  the  action 
can  only  proceed  without  him,  the  vary  absentee  may  intervene  as  of  right  under 
rule  24(a)  (2)  despite  lack  of  complete  diversity  or  any  other  independent  ground 
of  jurisdiction.^^  An  effort  at  intervention  by  an  "indispensable"  but  nondiverse 
party,  on  the  other  hand,  will  result  in  dismissal  of  an  action  that  is  in  federal 
court  solely  because  of  diversity,"  just  as  if  those  already  parties  had  raised  the 
issue  of  the  same  outsider's  joinder.  As  Professor  Moore's  treatise  gently  puts 


^Bowers  v.  Moreno,  520  F.  2d  84.3,  84S  (1st  Cir.  1075)  (upholding  "pendent  party" 
jurisdiction  over  defendants  to  state  law  claims  in  federal  question  case,  in  part  because 
"the  relief  requested  would  require  that  many  of  the  defendants  be  subject  to  the  court's 
jurisdiction")  :  T^ew  York  State  Ass'n  for  Retarded  ClMdren,  Inc.  v.  Carey.  437  F.  Supp. 
440.  444-46  (E.D.N.Y.  1977)  (state  claim  defendant  refused  to  intervene  in  fede-al  ques- 
tion case  ;  court  fouTid  it  a  necessary  party  and  upheld  "ancillary"  jurisdiction)  :  Jacobs  v. 
United  States.  .3fi7  V.  Supp.  1275,  1278-79  (D.  Ariz.  107.3)  (upholdins  "ancillary"  juris- 
diction) !  .3A  J.  Moore,  supra  note  15,  H  19.04 [2.-2]  (indicating  that  ancillary  jurisdiction 
is  not  allowed  but  that  pendent  jurisdiction  may  he).  It  is  not  yet  settled  to  what  extent 
the  rule  stated  in  text  for  all  federal  question  litigation,  leaving  it  uncertain  whether  or 
when  a  rule  10(a)  relationship  to  a  federal  question  case  already  before  a  federal  court 
cau  overcome,  on  a  "pendent  party"  or  ancillary  jurisdiction  theory,  want  of  independent 
jurisdiction  over  the  claim  involving  the  absentee. 

The  reason  for  the  rarit.v  of  cases  in  this  area  is  that  the  kind  of  situation  that  presents 
the  issue — such  as  a  plaintiff  with  a  federal  question  claim  against  one  party  and  a  closely 
related  state  law  claim  against  another,  nondivers-e  prty — is  quite  unusual.  Normally, 
when  there  is  federal  question  jurisdiction  and  a  claim  against  another  party  that  comes 
within  the  definitions  of  rule  10  (.t),  there  will  be  a  federal  question  involved  in  tlie 
other  claim  as  well.  See  id.   1110.0412.-21,  at  19-fi9  n.  S. 

^'^  See  Xote,  Diversity  Requirements  in  Multi-Party  Litigation,  58  Colum.  L.  Rev.  548, 
549    (10r,S). 

■■^'SA  .T.  Moore,  supra  note  15.  If  19  04r2.-l].  at  19-67:  id.  IT  19.0.fif21,  at  19-85  to  -8fi  : 
id.  ^  19.10.  at  19-.352  to  -.35.3  ;  7  C.  Wright  and  A.  Miller,  supra  note  42,  §  1(?10,  at  04-10.3 
(1072)  :  Kennedy,  Let's  Join  In:  Intervention  Under  Federal  Rule  2i.  57  Kv.  L.J.  .329, 
3f.2  a 000). 

^^  Compare  Fed.  E.  Civ.  P.  19(a)  (2)  (i),  quoted,  note  44  supra,  with  Fed.  R.  Civ.  P. 
24ra) (2)  : 

TTpon  timely  application  anyone  shall  he  permitted  to  intervene  in  an  action  *  *  *  (2) 
when  the  annlicant  claims  an  interest  relating  to  the  property  or  transaction  which  is  the 
sultjoct  of  the  action  and  he  is  so  situated  that  the  disposition  of  the  action  may  as  a 
practical    matter   impair   or   impede   his    abilitv   to   nrotect   that   interest   *    *    * 

■'"E.a.,  Aman  v.  Kelhaurih.  10  Fed.  R.  Serv.  2d  1314.  1315  (4th  Cir.  1973)  ;  7  C  Wright 
and  A.  Miller,  supra  note  42.  §  1010.  at  100-01  (1972)  :  7A  id.  §  1917,  at  603  (1972)  ; 
Kennedy,  .oiipra  note  50,  at  362-63  :  cf.  Wichita  R.R.  &  Light  Co.  v.  Puhlic  Vtils.  Comm'n, 
260  TT.S.  'IS.  54  (1922)  : 

.Turisdiction  once  acquired  on  [the]  ground  ["f  diverse  citizenshin]  is  not  divested  hv  a 
Rubsenuent  chan^-e  in  the  citizenship  of  the  parties.  .  .  .  Much  less  is  such  jurisdiction 
defeated  by  the  intervention,  by  leave  of  the  court,  of  a  party  whose  presence  is  not  essential 
to  n  fipoiciinTi  of  the  controversv  between  the  original  parties 

noteT2,'^§  19T7.'ar6oT-S2' a9'72l^*-^^^^''  ^*  "^""^^^  =  ^^  ^-  ^'^^^*  ^""^  ^^  ^"""'  '"^'''' 
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it,  "[b]ecause  of  these  rules  intervention  practice  becomes  complicated  where 
jurisdiction  was  originally  found  on  divei'sity  of  citizens."  "^ 

The  distinctions,  though  uncommonly  fine,  are  at  least  not  pure  caprice.  Pro- 
fessor Moore's  supplement  explains  that  "a  finding  of  indispensability  is  in  effect 
a  finding  that  under  Strawbridge  the  entire  controversy  is  one  not  properly  in 
the  federal  court" ;  by  contrast,  in  the  case  of  the  merely  "necessary"  party 
the  action  may  continue  in  federal  court  and  "any  rule  requiring  independent 
jurisdiction  over  claims  justifying  intervention  as  a  matter  of  right  would  leave 
the  intervenor  exposed  to  the  risks  that  the  right  to  intervene  was  created  to 
avoid."  ^  Denial  of  initial  joinder  for  incomplete  diversity  may  force  the  entire 
case  into  state  court,  allowing  the  "necessary"  party  to  defend  his  interests  there. 
Denial  of  intervention  once  a  case  was  in  federal  court  and  not  subject  to  dis- 
missal, however,  would  leave  the  "necessary"  party  out  in  the  cold.  The  "indis- 
pensable" party  whose  presence  would  destroy  complete  diversity  faces  no  such 
problem,  since  the  case  must  be  dismissed  however  his  situation  comes  to  the 
court's  attention. 

Whatever  the  justifications,  the  resulting  system  in  diversity  cases  cannot 
help  but  strike  many  as  baffling  and  ijerverse.  There  is  the  obvious  anomaly  in 
the  availability  of  ancillary  jurisdiction  for  noudiverse,  intervening  "necessary" 
parties  but  not  for  the  same  persons  if  those  initiating  or  already  in  action  seek 
to  join  them  as  an  original  matter  or  under  rule  19.°"  There  is  a  further  dis- 
parity in  the  treatment  of  intervention  cases  involving  incomplete  diversity  as 
one  proceeds  down  the  scale  from  "indispensable"  through  "necessary"  to  merely 
"proper"  parties.  With  the  first,  not  only  must  intervention  be  denied  but  the 
case  must  be  dismissed.  With  the  second,  the  litigation  may  proceed  with  inter- 
vention allowed.  And  with  the  third,  there  can  be  no  intervention  without  an 
independent  basis  of  jurisdiction,  though  the  action  may  proceed  without  the 
absentee.  In  other  words,  if  you  can't  proceed  without  the  unjoinable  "indis- 
pensable" intervenor,  you  don't  (and,  since  he  would  destroy  complete  diversity, 
the  action  must  be  dismissed)  ;  but  if  you  can  proceed  without  a  rule  24(a)  (2) 
"necessary"  intervenor  you  don't  do  so — you  proceed  ivith  him,  violation  of  the 
Strawbridge  rule  notwithstanding.^^  There  thus  arises  an  odd  incentive  for  a 
federal  court  approaching  determinations  of  "indispensability"  of  interveners 
in  diversity  cases  :  if  the  court  regards  it  as  especially  desirable  for  the  litigation 
to  proceed  before  it  with  the  prospective  intervenor  joined,  its  justifiication 
apparently  must  be  that  it  doesn't  really  need  to  have  him !  ^ 

The  effect  of  abolition  of  the  general  diversity  jurisdiction  on  the  problems 
in  this  area  would  be  at  the  very  least,  a  greatly  reduced  incidence  of  the  com- 
plicated situations  related  to  the  complete  diversity  rule  The.  anomalous  dis- 
tinction between  "necessary"  party  joinder  and  intervention  of  right  would  dis- 
appear, ending  any  need  for  concern  that  an  original  party  had  colluded  with 
the  prospective  intervenor  to  secure  joinder  that  the  party  could  not  have  effected 
as  an  original  matter."^  There  would  cease  to  exist  the  bewildering  three-tier 
structure  in  intervention  cases,  eliminating  the  need  for  many  fine  distinctions 
between  "indispensable"  and  "necessary"  status ;  in  addition  to  being  less  fre- 
quent, that  decision  when  needed  could  be  made  without  the  distorting  incentives 


«  .3B  J.  Moore,  supra  note  15,  If  24.18 [3],  at  24-771. 

'"Id.  at-  Dfi  n.fin  (2d  ed.  Supp.  irt78-7'.»). 

58  See  7A  C.  Wright  and  A.  Miller,  supra  note  42,  §  1917,  at  603-04  (1972)  ;  Kennedy, 
sujira  note  .50.  at  ,"62-fi:?. 

5''  For  comment  on  this  disparity  between  intervention  by  "indispensable"  and  "neces- 
snrv"  parties  in  diyfrsitv  cases,  see  7  C.  Wricht  and  A.  Miller,  supra  note  42,  §  1610.  at 
98-101  (1972) :  7A  id.  §  1917.  at  601-02  (1972). 

^glee  3B  .T.  Moore,  supra  note  15.  H  24.1S[3].  at  96  n.6a  (2d  ed.  Supp.  1978-79)  ("the 
more  desirable  the  presence  of  the  nondiverse  party,  the  more  inducement  to  hold  that  he 
is  not  indispensable"). 

The  emphasis  in  the  1966  revision  of  rule  19  on  practical  concerns,  such  as  "whether 
the  plaintiff  will  have  an  adequate  remed.y  if  the  action  is  dismissed  for  non.ioinder."  Fed. 
■R.  Civ.  P.  19(b),  reduces  the  conceptual  difficulty  in  defining  as  merely  "necessary" 
the  absentee  whose  presence  is  highly  desirable.  See  generally  Provident  Trddesmens  Bank 
rf  Trust  Co.  v.  Patterson.  390  U.S.  102  (196S).  In  other  words,  the  practical  criteria  of  the 
rule  make  it  appropriate  in  some  circumstances  to  conclude  that  a  party  who  seems  intui- 
tively "dispensalile"  is  not  so  for  purposes  of  the  rule,  which  uses  the  word  as  a  conclusory 
term  of  art.  Still,  it  cannot  help  but  seem  strange  for  a  court  to  strain  to  label  a  party  not 
essentia]  to  the  case  before  it  so  as  to  be  able  to  let  hini  intervene. 

^  Cf.  Fraser,  AnciUarif  Jurisdiction  of  Federal  Courts  of  Persons  Whose  Interest  Mat/ 
Be  Tmpnired  If  Xot  Joined.  62  F.R.D.  4S3,  4S6  (1974)  (nothing  incentive  for  collusion  dui» 
to  disparity  between  intervention  and  joinder  practices). 
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sometimes  present  in  current  practice.  In  sum,  joinder  and  intervention  practice 
would  be  greatly  simplified,  with  far  fewer  deviations  from  the  basic  pattern 
outlined  at  the  beginning  of  this  section. 

E.  Removal  of  ^'Separate  and  Independent"  Claims 

Cases  involving  incomplete  diversity  are  the  main  breeding  ground  for  litiga- 
tion under  the  troublesome  section  1441  (cj  of  the  Judicial  Code,  which  provides  : 

Whenever  a  separate  and  independent  claim  or  cause  of  action,  which  would 
be  removable  if  sued  upon  alone  is  joined  with  one  or  more  otherwise  non- 
removable claims  or  causes  of  action,  the  entire  case  may  be  removed  and  the 
district  court  may  determine  all  issues  therein,  or.  in  its  discretion,  may  remand 
all  matters  not  otherwise  within  its  original  jurisdiction.*" 

This  statute  aims  at  preventing  the  defeat  of  removal  otherwise  available 
under  the  general  removal  provisions,  sections  1441(a)-(b),  by  addition  of  a 
claim  or  party  in  state  court  that  causes  the  case  as  a  whole  not  to  fall  within 
original  federal  jurisdiction. 

Attempts  to  use  the  statute  arise  principally  in  incomplete  diversity  cases  in 
state  court  in  which  the  diverse  defendants  want  to  remove,  seeking  to  persuade 
the  federal  court  that  the  claims  against  them  are  "separate  and  independent" 
from  those  against  their  codefendants.*'  The  exact  nature  of  the  problem  with 
separate-claim  removal  efforts  does  not  seem  i>ertinent  here,  since  it  has  to  do 
with  the  definition  of  "a  separate  and  independent  claim  or  cause  of  actions- 
It  should  sufiice  to  echo  a  federal  district  court  that  "the  field  luxuriates  in  a 
riotous  uncertainty"  "^  and  to  point  out  that  it  is  mainly  the  Stratcbridge  re- 
quirement that  forces  litigants  to  attempt  separate-claim  removal  (Under  a 
minimal  diversity  requirement,  a  case  involving  incomplete  diversity  would  nor- 
mally come  within  the  general  removal  provisions.*^ 

Abolition  of  the  general  diversity  jurisdiction  would  eliminate  nearly  all  such 
cases  at  a  single  stroke,  thus  disposing  of  most  of  the  applications  and  the  diffi- 
culties of  the  separate  claim  removal  provision  In  cases  involving  only  Ameri- 
cans, whatever  their  state  citizenships,  absent  a  federal  question  there  would 
normally  be  no  possibility  of  any  original  or  removal  jurisdiction  in  whole  or  in 
part.  In  cases  including  claims  within  the  alienage  jurisdiction,  if  there  were 
judicial  or  legislative  overruling  of  Straicbridge  the  involvement  of  an  alien 
would  normally  mean  that  the  entire  case  could  have  been  brought  in  federal 
district  court,  making  it  eligible  for  removal  under  the  general  removal  provi- 
sions If  the  Strawiridge  rule  survived  for  a  retained  alienage  jurisdiction,  so 
would  the  difficulties  of  the  present  systemj^^  but  on  a  much  smaller  scale  U.se 
of  the  section  in  federal  question  cases  would  probably  not  be  common,  but  when 
used  it  should  normally  be  effective  and  free  from  these  difficulties.**  Abolition 
of  diversity,  then,  would  largely  eliminate  the  need  for  a  separate-claim  removal 
statute,  but  for  the  small  remaining  number  of  cases  to  which  it  would  apply, 
it  should  generally  work  quite  well. 


«"  28  U.S.C.  §  1441(c)    (1976). 

•^  The  other  main  issues  under  the  separate-claim  removal  statute,  -which  are  perhaps 
more  discnsped  by  commentators  than  faced  bv  courts,  concern  itf:  application  in  federal 
nneRtion  cases.  See  lA  J.  IMoore.  supra  note  15.  110.16.^[.S1  ;  id.  IT  0.1  fi.^ [4.-51.  at  270-71  • 
14  C.  Wrisht,  A.  Miller  and  E.  Cooper,  supra  note  16,  §  3724,  at  648-50  (1076). 

""For  discrssion  of  the  difficulties  in  applyin?  the  provision,  see.  e.r;..  Cohen,  Problems 
?■"  the  Pemo'-nJ  of  a  "Separate  and  Independent  Claim  or  Cause  of  Action,"  46  Minn  L 
Rev.  1,  1.3-19  (1961). 

«^ Harper  v.  Sonnahend.  182  F.  Supp.  594,  595  (S.D.N.T.  1960). 

0^  See  Currie.  snprn  note  4.  at  22. 

"-•The  semr.i'r-cl.iim  removal  section  aoplies  to  aliens  in  the  same  ways  it  applies  to 
citizens.  See  1  .T.  Moore,  supra  note  15,  If  0.75ri.-n.  at  709.3. 

•^^  If  the  definition  of  a  "separate  and  indenendent"  claim  piclrs  up  where  that  of  a 
"pendent"  claim,  see  U3IW  v.  Gihhs,  383  U.S.  715.  725  n9R6).  leaves  off.  so  that  there  is 
no  srap  in  which  a  case  mav  come  under  neither  the  general  nor  the  sep.nrate-ciaim  removal 
provision,  these  two  provisions  will  normally  v;ork  tosjether  to  allow  removal  of  anv  case 
involvinsr  a  removable  federal  question  claim  and  a  state  law  claim  azainst  the'  s.ime 
defpndnnt.  be  the  claims  related  or  not.  Any  case  not  coming  within   5  1441(c)   would  be 


entirely  within  a  federal  court's  oricrinal  .iurisdiction  and  thus  removable  under  §  1441(a)- 
<h).   There  IS   some  agreement   that   the   separa*^e  claim,   removal   statute  should   he  so  in- 


^A^r  .i  J  .  •  ?  =  *^'^  situation,  ehminatine  the  temptation  for  a  plaintiff  to  trv  to  hlock 
reriov.nl  by  .loinin-  an  unrelated,  nonremovable  state  claim  against  a  defendant  he  is  also- 
suing  in  state  court  on  an  otherwise  removable  federal  clalmf 
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F.   Conclusions 

The  foregoing  discussion  indicates  tliat  abolisliing  the  general  diversity  juris- 
diction would  have  quite  significant  but  previously  little-noticed  effects — the- 
elimination  of  much  purely  procedural  litigation  and  the  clarification,  through 
the  total  or  virtual  disappearance  of  some  of  their  more  confounding  aspects,  of  a 
few  of  the  most  obscure  areas  of  federal  practice.  It  would  be  cause  or  some  regret, 
to  be  sure,  that  lore  dearly  learned  and  often  ingeniously  used  should  become  out- 
moded and  irrelevant  at  a  single  stroke.  Writing  off  investments  of  intellectual 
capital  can  be  painful,  but  most  would  now  agree  that  we  are  better  off,  not 
worse,  for  having  gotten  rid  of  the  likes  of  the  distinction  between  general  and 
local  law  under  Swift  v.  Tyson,"'^  the  intricacies  of  three-judge  court  practice,'^'' 
and  the  determination  of  the  jurisdictional  amount  in  controversy  in  general  fed- 
eral question  suits  against  the  United  States  Government  and  its  personnel.®*^ 
The  simplification  resulting  from  elimination  of  the  general  diversity  jurisdiction 
can  only  count  in  favor  of  abolition. 

It  is  fair  to  ask,  of  course,  whether  the  unavailability  of  general  diversity 
jurisdiction  would  entail  unacceptable  costs.  There  is  always  the  fundamental 
and  probably  unanswerable  ™  question  whether  the  persistence  of  local  bias  is 
great  enough  to  justify  the  retention  of  a  choice  between  federal  and  state  forums, 
an  issue  it  is  not  this  Article's  purpose  to  address.  There  are,  however,  two  other 
possible  problems  that  warrant  discussion  here.  First,  might  abolishing  diversity 
jurisdiction  do  away  in  some  cases  not  merely  with  a  choice  of  forum  but  with 
any  forum  at  all?  In  the  vast  majority  of  cases  coming  within  the  general  di- 
versity jurisdiction,  there  is  no  basis  for  such  concern  ;  federal  jurisdiction  is 
wholly  concurrent  with  that  of  state  courts  as  to  both  parties  and  subject  mat- 
ter. Indeed,  the  federal  rules  on  service  of  process  are  such  that  it  should  be 
quite  rare  for  the  reach  of  a  federal  diversity  court's  process  to  exceed  that  of  a 
court  of  the  same  state."  For  the  main  situation  in  which  state  process  might 
be  incurably  inadequate,  multistate  interpleader,  there  is  a  special  federal  jur- 
isdiction" with  nationwide  process."  Only  in  some  fairly  unusual  situations,  such 
as  when  a  party  has  a  state  law  claim  against  the  United  States  within  exclu- 
sive federal  jurisdiction  and  also  has  related  state  claims  against  private  de- 
fendants from  whom  he  is  of  completely  diverse  citizenship,'^*  does  the  general 
diversity  jurisdiction  contribute  to  making  the  federal  court  a  forum  that  no 
state  can  offer  for  an  entire  dispute.'''^  Far  more  often,  though,  diversity  jurisdic- 
tion today  splits  eases  rather  than  consolidating  them,  as  completely  diverse  liti- 
gants exercise  their  right  to  go  into  federal  court  while  leaving  those  ineligible 


6^41  U.S.  (16  Pet.)  1  (1842),  overruled,  Erie  R.R.  v.  Tompkins.  304  U.S.  64  (Ifi.'^S)  ; 
see  T.  Arnold  &  F.  James,  Cases  and  Materials  on  Trials,  Judjrinents  and  Appeals  202-0.? 
(1936)  ;  F.  Frankfurter  &  H.  Shulman,  Ca.ses  and  Other  Authorities  on  Federal  Jurisdic- 
tion and  Procedure  18.5-2110  (rev.  ed.  1937). 

«<^  See  Act  of  June  25.  1948.  ch.  646,  62  Stat.  968  (repealed  1976).  See  generally  Gurrie, 
The  Three-Tvflae  Pisfiicf  Court  in   Constitution nl  Litigation,  32  U.  Chi.  L.  Rev.  1   (1964). 

«»  See  Act  of  June  2.5,  1948,  ch.  646.  62  Stat.  930  (amended  version  at  28  U.S.C.  §  1331(a) 
(1970))  :  1  J.  Moore,  supra  note  15,  H  0.96[3.-l],  at  940-43  (conflicting  approaches  of 
lower  fefleral  courts'). 

™  .^ee  Cvrrie,  supra  note  4,  at  5  n.  19  (noting  the  diflSculty  of  ascertaining  existence  of 
local  bias  in  state  courts). 

■^The  JT'^neral  authorit.v  of  a  federal  court  to  serve  process  out  of  state  is  derived  from 
the  long-arm  statute  or  rule  of  the  state  in  which  the  federal  court  sits.  Fed.  R.  Civ.  P.  4(e). 
Provisions  for  nationwide  service  are  tied  to  specific  types  of  actions  and  inrisdictions, 
areneral  diversity  not  among  them.  See  note  177  infra.  One  might  expect  federal  process  to 
be  superior  in  cases  falling  under  the  100-mile  "hulse"  provision  of  Fed.  R.  Civ.  P.  4(f), 
and  for  international  service.  The  general  availability  of  state  long-arm  provisions',  how- 
ever, should  mean  that  the  "bulge"  authority  would  rarely  brine:  into  federal  court  a  party 
whom  n  state  court  could  not  reach  :  and  it  is  not  at  all  uncommon  for  states  to  have 
pro-<-!sions  for  service  in  foreign  countries.  See  note  84  infra. 

■^2  28  U.S.C.  §1.335  (1976).  The  1978  House  abolition  bill  would  have  left  federal 
statutory  interpleader  intact.  See  H.R.  9622,  95th  Cong..  2d  Sess.  §  3(b)  (197S),  Senate 
Henrinas.  siiprn  note  1,  at  11-12. 

■^28  U.S.C.  §  2261   (1976). 

''^  See  Jacohs  v.  United  States,  367  F.  Sunp.  1275  (D.  Ariz.  1973). 
,  Later  Sections  of  this  Article  suggest  that  abolishing  diversitv  would  facilitate  broaden- 
ing of  definitions  of  ancillary  .iurisdiction  in  the  categories  of  orisrinal  federal  iurisdiction 
that  woujd  remain.  See  pp.  995-99.  1000-04  infrn.  Such  a  development  would  retain  for 
principled  rea.sons,  and  not  just  out  of  sheer  coincidence,  the  federal  courts'  abilitv  to 
provide  a  single  forum  for  the  kind  of  case  described  in  the  text 

''»  Though  there  may  be  constitutional  obstacles  to  the  exercise  of  state  court  iurisdiction 
rlw  S-^^?  actions  involving  scattered  parties,  see  Note.  Multistate  Plaintiff  Class  Actions- 
Jvr,.Mron  and  Certification.  92  Harv.  L.  Rev.  718   (1979).  federal  diversitv  iurisdiction 
Sns'^o?  n.Vlt.fJ?^^'"'  ^°^  '"^^  disputes  because  of  restrictive  Supreme  Court  interpre 
i  mlRyj^l  75F.KD^67"?6T(T97?)?^  '''  ^''^'''  ^'^^  ^'««*  ^^«°^  ^'''^•^"^'•- 
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for  federal  jurisdiction  in  state  fornms.  The  unification  in  state  court  of  many 
cases  tliat  diversity  now  splits  between  federal  and  state  tribunals  should  more 
than  offset  the  infrequent  situations  in  which  abolition  would  force  litigation 
into  two  forums  instead  of  one. 

However,  it  might  be  little  consolation  to  a  party  relegated  to  a  state  court  that  i 
he  still  had  a  forum,  if  that  forum  were  tangibly  inferior  to  the  federal  court  he 
could  no  longer  use.  The  possible  general  superiority  of  federal  trial  court  justice 
has  been  a  secondary  argument  in  discussion  of  abolishing  diversity ,'^°  and  I  will 
not  try  to  add  to  that  debate  here.  Perhaps  more  important,  state  courts  often  ', 
do  not  yet  come  close  to  matching  several  inerstate  and  international  devices  that  ;  \ 
are   well   developed   in    the   federal   courts,"   such   as  international   service   ofii] 
process,'**  subpeuas,'*  and  discovery,™  and  interstate  subpenas,^^  discovery,^-  and 
enforcement  of  judgments.*^  To  the  extent  that  such  facilities  are  not  available 
in  state  courts,  litigants  no  longer  able  to  take  advantage  of  federal  jurisdiction 
would  be  handicapped.  These  are  not,  however,  tools  the  state  courts  cannot 
offer ;    some  exist  already   in  several  states,®*  and  through  uniform  acts  ^  or 
federal  legislation  in  aid  of  state  court  proceedings  ^^  the  state  courts  could 
approach   the   same   level  of  interstate  and  international  capability  that  the  i 
federal  courts  possess  now. 

Simply  retaining  diversity  jurisdiction,  however,  would  not  be  a  fully  adequate 
alternative  to  encouraging  such  state  efforts,  since  there  are  various  reasons  why 
cases  can  fail  to  come  within  federal  diversity  jurisdiction — no  diversity,  incom- 
plete diversity,  immeasurablity  or  inadequacy  of  amount  in  controversy.  Run- 
ning afoul  of  one  of  these  obstacles  bears  no  necessary  relation  to  legitimate  need 
for  interstate  and  international  facilities,  and  there  is  simply  no  reason  why  such 
facilities  should  be  unavailable  to  those  who  cannot  choose  a  federal  forum. 
Until  the  states  added  needed  interstate  and  international  devices  to  their  courts' 
procedural  tools,  abolition  of  diversity  would  result  in  some  hardship  for  those 
who  could  formerly  have  qualified  for  federal  jurisdiction.  The  eventual  result, 
however,  should  be  accelerated  improvement  in  state  procedures,"  after  which 
those  litigants  who  would  have  chosen  federal  court  should  not  be  tangibly  worse 
off  while  those  who  could  not  have  done  so  would  be  measurably  better  served. 

III.   EFFECTS   ON    DECISIONAL   LAW 

Federal  courts  regularly  find  before  them,  by  original  complaint  or  by  later 
attempt  at  addition  of  claims  or  parties,  claims  between  citizens  of  the  same 
state.  "When  there  is  no  independent  basis  of  subject  matter  jurisdiction  over 
such  a  claim,  diversity  requirements  raise  the  possibility  that  it  might  be  im- 
proper for  a  federal  court  to  hear  the  claim  or  even,  should  the  claim  be  one  of 
many  in  the  litigation,  that  the  case  as  a  whole  should  be  dismissed.  In  facing 
these  problems,  courts  and  commentators  have  not  always  considered  whether 
the  principles  they  evolve  should  apply  in  all  federal  court  litigation  or  should 


'"  See,  e.g.,  Frank,  supra  note  .3,  at  10-11. 

"  See  Shapiro,  Federal  Diversity  Jurisdiction:  A  Survey  and  a  Proposal,  91  Harv.  L.  Rev. 
317.  .328   (1977). 

'8  Fed.  R.  Civ.  P.  4(1). 

™28  U.S.C.  §  1783   (1976)  ;  Fed.  R.  Civ.  P.  28(b),  45(e)(2). 

80  28  U.S.C.  §1781   (1976)    (letters  rogatory). 

SI  Fed.  R.  Civ.  P.  45. 

8-  Fed.  R.  Civ.  P.  28(a),  30(d).  37(b)  (1),  45(d). 

83  28  U.S.C.  §  1963   (1976). 

*' For  service  of  process  in  foreig^i  countries,  see,  e.g.,  Cal.  Civ.  Proc.  Code  §  413.10(c) 
(West  1973)  ;  Md.  Sts.  &  Jud.  Proc.  Code  Ann.  §  6-304  (1974)  ;  N.T.  Civ.  Prac.  Law  §  313 
(McKinney  1970);  N.CR.  Civ.  P.  4(j)(9)(d);  Tex.  Rev.  Civ.  Stat.  Ann.  §2092(7) 
(Vernon   1964). 

For  taking  discovery  in  other  states  or  foreign  countries,  see,  e.g..  Cal.  Civ.  Proc.  Code 
§2024  (West  Supp.  1979);  Md.  R.  Proc.  403,  §§b-c;  Nev.  Rev.  Stat.  §§53.020  -.040 
(1973)  ;  N.M.R.  Civ.  P.  28(a)-(b)  ;  N.Y.  Civ.  Prac.  Law  §3113  (a)  (2)-(3)  (McKinney 
1970)  ;  N.CR.  Civ.  P.  28(a)-(b). 

For  taking  discovery  for  use  in  other  states,  see,  e.g.,  Cal.  Civ.  Proc.  Code  §  2023  (West 
Supp.  1979)  ;  Md.  Cts.  &  .Jud.  Proc.  Code  Ann.  §  9-401  (Supp.  1978)  ;  Nev.  Rev.  Stat. 
$5.3.060  (1973);  N.M.  Stat.  Ann.  §38-8-1  (1978);  N.Y.  Civ.  Prac.  Law  §  3102(e) 
(McKinney  1970)  ;  N.CR.  Civ.  P.  28(d)  ;  Tex.  Rev.  Civ.  Stat.  Ann.  §  3769a  (Vernon  Supp. 
1978-79).  ' 

J^See,  e.g..  Uniform  Enforcement  of  Foreign  .Judgments  Act.  Twentv-two  states  have 
*"2,"^*''^  some  version  of  the  Act.  See  13  Uniform  Laws  Annotated  2,  6  "(Supp.  1979). 

8«  See,  e..cr.,  28  U.S.C.  §  1781   (1976)    (letters  rogatorv). 

"See^H.R.  Rep.  No.  95-893,  95th  Cong..  2d  Sess.  4  (1978)  ;  cf.  Note,  supra  note  75  at 
i«o  «.  •  ■'  '  ^^  inipulse  toward  modernization  [of  state  class  action  procedures]  is  due  at 
courts'")  ^'^'"  barriers    [Supreme  Court]   cases  raised  to  class  actions  in  federal 
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be  confined  to  the  specific  contexts  in  which  they  arose,  such  as  diversity  cases 
generally,  incomplete  diversity  situations,  or  instances  of  possible  collusion  to 
create  or  defeat  federal  jurisdiction.'**  Worse,  courts  in  federal  question  cases 
have  sometimes  relied  uncritically  on  general  language  from  diversity  actions, 
frustrating  efforts  at  joinder  on  the  basis  of  rules  developed  in  diversity  litiga- 
tion to  deal  with  Straivbridgc  problems.*"  In  effect,  the  existence  of  a  head  of 
federal  court  jurisdiction  other  than  the  one  used  to  bring  a  case  before  the  court 
constricts  the  court's  jurisdiction  in  that  case.  It  is  hard  to  conceive  of  a  court's 
proceeding  in  this  manner  if  there  were  no  general  diversity  jurisdiction. 

The  foregoing  is  not  to  suggest  that  there  is  a  single  strand  of  confusion  run- 
ning through  the  cases,  or  any  uniform  pattern  of  narrow  jurisdiction  interpreta- 
tions based  on  general  applications  of  Sfrawbridffc-ins-piTed  rules.  If  anything, 
as  Professor  Currie  has  noted,  there  has  been  a  tendency  to  resolve  the  "collision 
*  *  *  between  the  complete-diversity  policy  of  Strawhridge  v.  Curtiss  and  the 
liberal  joinder  philosophy  of  the  Civil  Rules  *  *  *  j^  favor  of  judicial  economy 
at  the  expense  of  Strawbridge."'"^  The  restrictive  cases  and  their  extension  to 
nondiversity  situations  may  be  exceptions  to  this  tendency,  but  as  this  Part  will 
show  they  are  not  isolated  or  insignificant  ones.®^  This  Part  will  consider  three 
joinder  problems  related  to  Straivhridge — claims  between  plaintiffs  and  third- 
party  defendants,  ancillary  jurisdiction  over  permissive  intervention,  and 
pendent  parties — and  sum  up  with  a  discussion  of  possible  judicial  movement 
towards  greater  uniformity  in  ancillary  jurisdiction  matters. 

A.  Claims  Between  Plaintiffs  and  Third-Party  Defendants 

In  Owen  Equipment  &  Erection  So.  v.  Kroger^"  the  Supreme  Court  recently 
held,  settling  a  conflict  in  the  courts  of  appeals,"^  that  in  a  diversity  case  a  plain- 
tiff may  not  "assert  a  claim  against  a  third-party  defendant  when  there  is  no 
independent  basis  for  federal  jurisdiction  over  that  claim."  **  The  Court's  holding, 
however,  applies  only  to  diversity  cases,"^  leaving  it  unclear  whether  the  same 
rule  applies  to  cases  within  other  heads  of  federal  jurisdiction.  That  problem 
lends  itself  to  analysis  in  the  context  of  a  presumed  abolition  of  general  diversity 
jurisdiction,  and  that  analysis  in  turn  provides  insights  applicable  to  practice 
under  existing  federal  jurisdiction. 

Rule  14(a)  of  the  Federal  Rules  of  Civil  Procedure  provides  for  impleader  by  a 
defendant  of  a  person  "who  is  or  may  be  liable  to  him  for  all  or  part  of  the 
plaintiff's  claim  against  him."  The  rules  goes  on  to  authorize  both  plaintiff  and 
third-party  defendant  to  assert  against  each  other  "any  claim  *  *  *  arising  out 
of  the  transaction  or  occurrence  that  is  the  subject  matter  of  the  plaintiff's  claim" 
against  the  original  defendant.  Efforts  to  press  claims  within  the  terms  of  the 
rule  can  obviously  raise  jurisdictional  issues,  as  when  a  defendant  in  a  diversity 
case  impleads  someone  from  his  own  state  as  a  third-party  defendant  on  a  state 
law  claim.  It  is  well  settled  in  the  lower  federal  courts  that  there  is  no  require- 
ment of  an  independent  basis  of  jurisdiction  over  such  a  claim.®®  If  the  same 


88  See,  e.g..  Banner  v.  Anskis.  256  F.  2d  123,  124  (.3d  Cir.  1958)  (despite  broad  languaj;e 
of  Fed.  R.  Civ.  P.  13(g),  plaintiff  may  not  state  cross-claim  against  coplaintiff.  absent 
related  counterclaim  against  cross  claimant,  since  otherwise  r"le  might  extend  "jurisdiction 
of  the  district  court  to  controversies  not  within  the  feedral  .iudicial  power"). 

^  See,  e.g.,  Palumbo  v.  Western  Md.  Ry..  271  F.  Supp.  361,  362-63  (D.  Md.  1967)  (federal 
question  case  ;  absent  indenendent  grounds  of  .inrisdiction,  plaintiff  may  not  assert  claim 
against  properly  impleaded  but  nondiverse  third-party  defendant)  (following  Friend  v. 
Middle  Atlantic  Transp.  Co.,  153  F.  2d  778  (2d  Cir.)  (diversitv  under  former  provision  for 
direct  imoleader  of  third  party  liable  to  plaintiff),  cert,  denied,  328  U.S.  865  (1946)). 

^°  Currie,  supra  note  4.  at  32-33. 

^^  Nor  is  there  even  uniformity  within  the  categories  in  which  these  exceptions  appear  ; 
the  courts  sometimes  differ  wideU  in  their  approaches  to  a  sinsrle  v^rietv  of  ioinder.  See, 
e.g.,  3  J.  Moore,  supra  note  15.  II  14.27[11,  at  14-573  nn  33-34  (2d  ed.  1978  &  Supp.  1978- 
79)  (conflicting  decisions  on  ancillary  jurisdiction  over  plaintiffs'  claims  against  third-party 
defendants  in  federal  nuestion  cases). 

92  437  U.S.  365   (1978). 

B»  See  id.  at  367  n.  1. 

»*7rf.  at  367. 

95  In  stating  the  issue  at  the  beginning  of  its  opinion,  the  Court  included  the  oualifving 
clause,  "[iln  an  action  in  which  federal  jurisdiction  is  based  on  diversity  of  citizenshin." 
id.  Its  reasoning,  moreover.  stre!=sed  the  complete  diversit.v  rule  of  Strawhridqe  and  the 
case  of  evading  that  rule  by  invoking  ancillary  jurisdiction  if  it  were  available.  See  id. 
at  .37.3-75. 

"8  See,  e.g.,  3  J.  Moore,  supra  note  15,  If  14.26 ;  6  C.  Wright  and  A.  Miller,  supra  note 
42,  §1444,  at  2''.3-2.S.  T'^e  refusal  to  renuire  nn  'nrlenpudent  juri'-dic^'ional  ^a^is  prevails 
regardless  of  whether  the  original  claim  is  in  federal  court  under  federal  question  or 
diversity  jurisdiction,  and  regardless  of  whether  the  third-party  defendant  is  a  cocitizen 
of  either  original  party.  See  id.  at  223-25. 
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approach  were  to  govern  claims  between  the  plaintiff  and  a  cocitizen  third-party 
defendant,  thongh,  both  could  bring  before  the  federal  court  further  matters 
not  within  its  original  jurisdiction. 

It  has  become  increasingly  accepted  that  when  a  third-party  defendant  asserts 
a  claim  against  the  plaintiif  that  satisfies  the  requirements  of  rule  14(a),  there 
need  be  no  independent  jurisdictional  basis,  whatever  the  original  ground  of  jur- 
isdiction ; "'  but  when  plaintiff  seeks  to  claim  directly  against  the  third-party 
defendant,  the  courts  have  been  divided.  When  original  jurisdiction  rests  on  di- 
versity, the  Supreme  Court's  Owen  Equipment  decision  has  settled  that  there 
must  be  an  independent  jurisdictional  ground.  The  Court's  opinion,  like  many 
previous  lower  court  cases  on  the  point,  mostly  or  entirely  confined  its  reasoning 
and  language  to  the  diversity  context ;  ''^  other  lower  court  opinions,  if  not  ex- 
plicitly purporting  to  extend  their  holdings  to  federal  question  cases,  had  spoken 
in  general  terms.""  When  the  issue  has  arisen  in  federal  question  cases,  the  courts 
have  been  split.^**  One  decision,  Miekelic  v.  United  States  Postal  Service,^"^  even 
required  an  independent  jurisdictional  basis  for  the  plaintiffs'  claim  against  the 
third-party  defendants  when  the  original  claim  was  within  the  exclusive  juris- 
diction of  the  federal  courts. 

This  last  result  is  hard  to  defend,  even  under  the  existing  jurisdictional  sta- 
tutes. Plaintiffs  wanted  to  state  against  third-party  defendants  already  in  the 
litigation  claims  incontrovertibly  arising  out  of  the  same  occurrence  sued  on 
in  plaintiffs'  complaint.  Since  there  was  no  other  forum  available  for  tlie  original 
claim,  requiring  an  independent  basis  of  jurisdiction  would  force  plaintiffs  either 
to  litigate  in  separate  court  systems  matters  naturally  and  economically  triable 
together,^"-  or  to  forgo  one  or  another  possibly  valid  claim. ^"^ 

In  Miekelic  and  some  other  cases,^"*  lack  of  diversity  has  been  a  factor  con- 
tributing to  the  courts'  insistence  on  an  independent  basis  for  federal  jurisdiction. 
Yet  if  there  were  no  general  diversity  jurisdiction,  absence  of  "diversity"  would 
be  plainly  irrelevant  to  the  decision  whether  to  require  independent  jurisdictional 
grounds.  The  same,  I  suggest,  should  hold  true  today.  Diversity  jurisdiction  and 
the  Strawbridge  rule  do  not  forbid  all  litigation  in  federal  court  whenever  there  is 
incomplete  or  no  diversity  i^*^  they  forbid  such  litigation  only  in  diversity  cases 


^"^  See,  e.g.,  Revere  Copper  &  Brass,  Inc.  v.  Aetna  Cas.  d  Sur.  Co.,  426  F.  2d  709  (5th  Cir. 
1970)  followed  in  Mayer  Paving  &  Asphalt  Co.  v.  General  Dynamics  Corp.,  486  F.  2d  763. 
772  (7th  Cir.  1973)  (alternative  holding),  cert,  denied,  414  U.S.  1146  (1974)  :  3  J.  Moore, 
supra  note  15,  H  14.27 [2]  ;  6  C.  Wright  and  A.  Miller,  supra  note  42,  §  1444,  at  2.32-34. 
Contra,  e.g.,  James  King  &  Son,  Inc.  v.  Indemnity  Ins.  Co.  of  N.  America,  178  F.  Supp.  146. 
148    (S.D.N.Y.   1959). 

"S/See,  e.g.,  Owen  Equip,  d  Erection  Co.  v.  Kroger,  437  U.S.  365,  373-77  (1978)  ;  Faicvor 
V.  Texaco,  Inc.,  546  F.  2d  636,  638-39.  643  (5th  Cir.  1977)  ;  Saal frank  v.  O' Daniel,  533 
F.  2d  325,  328-29  (6th  Cir.),  cert,  denied,  429  U.S.  922  (1976).  Faicvor,  however,  at  one 
point  cited  diversity  and  federal  question  cases  indiscriminately  in  support  of  its  statement 
that  the  then  majority  rule  required  "an  independent  jurisdictional  basis  for  a  plaintiff's 
claim  against  a  third-party  defendant,"  546  F.  2d  at  639  &  n.  7   (footnote  omitted). 

"".S'ee,  e.g.,  Kenrose  Mfg.  Co.  v.  Fred  Whitaker  Co.,  512  F.  2d  890,  893-94  (4th  Cir. 
1972).  However,  the  Kenrose  opinion  included  some  reasoning  that  applied  only  in  diversity 
litigation. 

The  term  "federal  question"  cases  as  used  here  includes  state  law  cases  within  federal 
jurisdiction  because  the  United  States  is  a  party,  see  28  U.S.C.  §§  1345-46  (1976),  since 
such  jurisdiction  rests  on  federal  involvement  and  is  not  subject  to  the  complete  diversity 
rule.  For  jurisdictional  purposes,  therefore,  such  cases  are  in  most  respects  like  those 
arising  under  federal  law. 

100  jsjq  independent,  jurisdictional  ground  was  required  in,  e.g.,  Florida  E.  Coast  Ry.  v. 
United  States.  519  F.  2d  1184.  1193-97  (5th  Cir.  1975)  ;  Davis  v.  United  States,  350  F. 
SuDp.  206  (E.D.  Mich.  1972).  Independent  grounds  were  reouired  in.  e.g.,  ScJiuah  v.  Erie 
L.R.R.,  303  F.  Supp.  1398  (W.D.  Pa.  1969)  ;  Palumho  v.  Western  Md.^Ry.,  271  F.  Supp. 
361  (D.  Md.  1967). 

i«367  F.  Supp.  1036  (W.D.  Pa.  1973)  (suit  under  Federal  Tort  Claims  Act,  over  which 
federal  courts  have  exclusive  jurisdiction  pursuant  to  28  U.S.C.  §  1346(b)    (1976)). 

10=  See  Davis  v.  United  States.  350  F.  Supp.  206.  208  (E.D.  Mich.  1972)  ;  3  J.  Moore, 
supra  note  15,  t  14.27 [1],  at  14-573  n.  33. 

1"^  The  argument  that  plaintiffs,  if  allowed  to  proceed  with  the  entire  matter  in  federal 
court,  would  he  doinc:  indirectly  what  they  could  not  have  done  directly  (by  suing  both 
parties  as  an  original  matter),  see,  e.g..  Kenrose  Mfg.  Co.  v.  Fred  Whitaker  Co.,  512  F.  2d 
890,  893  (4th  Cir.  1972).  proves  too  much:  it  is  an  argument  against  all  ancillary  juris- 
diction. .S'ee  Fraser.  Jurisdiction  of  the  Federal  Courts  of  Actions  Involving  Multiple 
Clnjms.  76  F.R.I).  525,  543  (1978)  ;  The  Supreme  Court,  1977  Term.  92  Harv.  L.  Rev.  57. 
245  (1978).  Furthermore,  since  plaintiffs  in  such  cases  as  Miekelic  have  nowhere  else  to 
go  with  their  federal  claims  except  federal  court,  the  incentives  for  and  likelihood  of 
collusion  seem  minimal. 

10'  See  n.  989.  infra. 

10"  As  Chief  .lustice  Marshall  pointed  out  in  Cohens  v.  Virginia,  19  U.S.  (6  Wheat.)  264, 
.378  (1821).  in  federal  question  cases  the  federal  courts'  "jurisdiction  depends  on  the 
character  of  the  cause,  whoever  may  be  the  parties"  ;  in  diversity  cases,  it  "depends  *  *  * 
on  the  character  of  the  parties." 


I 


253 

(and  then  only  partially,  given  some  tolerated  circumventions).  Diversity  require- 
ments should  have  no  force  to  reach  out  and  destroy  or  prevent  federal  jurisdic- 
tion except  when  the  original  jurisdiction  is  founded  upon  diversity  itself.  Ac- 
cordingly, under  the  doctrine  of  pendent  jurisdiction  it  seems  to  be  accepted  that 
common  state  citizenship  of  plaintiff  and  defendant  is  no  argument  against  the 
exercise  of  federal  jurisdiction  over  a  claim  that  could  not  have  been  brought  in 
federal  court  as  an  original  matter,  when  that  claim  is  between  adversaries  al- 
ready properly  in  court  in  a  federal  question  case  and  is  sufficiently  related  to 
their  federal  question  dispute.  Diversity  of  the  parties  could  provide  an  independ- 
ent basis  of  jurisdiction ;  lack  of  diversity,  like  absence  of  a  federal  question  or 
failure  to  satisfy  an  amount  in  controversy  requirement,  simply  means  that  the 
court  must  face  the  question  whether  the  state  claim  satisfies  the  criteria  for 
pendent  jurisdiction.^'^ 

It  follows  that  lack  of  diversity  is  no  reason  to  impose  a  requirement  of  an  inde- 
pendent jurisdictional  basis  for  adding  claims  between  parties  already  properly  in 
federal  court  in  federal  question  litigation.  Yet  that  is  precisely  how  some  courts 
have  regarded  it.""  The  Mickelic  opinion,  for  example,  in  support  of  its  require- 
ment of  independent  jurisdictional  grounds  quotes  at  length  language  on  the 
effects  of  lack  of  diversity,  even  to  the  extent  of  its  destroying  a  federal  court's 
jurisdiction  when  a  plaintiff  asserts  a  claim  against  a  cocitizen  third-party  de- 
fendant.^** This  overextension  of  the  influence  of  Strawlridge  is  only  a  rather 
extreme  example  of  the  infection  of  occasional  federal  question  cases  by  diversity 
concerns.  Such  reasoning  allows  the  very  existence  of  an  additional  but  unin- 
volved  head  of  jurisdiction  to  lessen  the  scope  of  the  federal  court's  jurisdiction  in 
the  case  before  it.  What  the  analysis  of  this  Article  suggests  is,  instead,  that  what 
courts  do  in  federal  question  cases  with  respect  to  requiring  an  independent  basis 
of  jurisdiction  should  be  the  same  whether  the  general  diversity  jurisdiction 
exists  or  not. 

Properly  viewed,  the  only  significance  of  a  lack  of  diversity  when  a  party  seeks 
to  add  a  claim  in  a  federal  question  case  is  that  it  means  one  possible  independent 
ground  of  jurisdiction  is  wanting.  When  other  such  grounds  are  wanting  as  well, 
the  court  must  face  the  question  whether  it  should  require  an  independent  basis 
of  jurisdiction;  the  presence  or  absence  of  diversity  should  be  irrelevant  to  that 
decision.  The  court  must  instead  consider  to  what  extent  entertaining  claims  with- 
out independent  jurisdictional  grounds  is  constitutional,  authorized  or  permitted 
by  statute,  and  justified  by  factors  of  relatedness  and  economy. 

B.  Permissive  Intervention  and  the  Requirement  of  cm  Independent  Basis  for 

Federal  Jurisdiction 

It  is  well  settled  that  no  independent  basis  for  federal  jurisdiction  is  necessary 
in  cases  of  intervention  of  right  under  Federal  Rule  of  Civil  Procedure  24(a),"' 
even  if  the  intervenor  could  not  have  been  an  original  party  because  his  presence 
would  have  destroyed  complete  diversity.""  Indeed,  since  the  intervention  is  of 
right,  the  federal  courts  lack  the  discretion  they  have  in  connection  with  several 
other  joinder  devices  to  decline  to  exercise  their  ancillary  jurisdiction. 


loa  Citizenship  considerations  are  absent  from  discussions  of  ordinary  pendent  jurisdic- 
tion and  thev  are  simply  irrelevant  to  tbe  test  for  pendent  jurisdiction  the  Supreme  Court 
has  "articulated.  In  the  leadine  case,  UMW  v.  CHhbs.  .383  U.S.  715  (1966),  the  Court  noted 
the  absence  of  diversity  jurisdiction  only  in  passing  as  a  preliminary  matter,  see  id.  at  722, 
and  established  criteria  for  pendent  jurisdiction  focusing  on  "the  relationship  between  [the 
federal!  claim  and  the  state  claim,"  id.  at  725.  See  generalhj,  e.g.,  13  C.  Wright,  A.  Miller 
and  E.  Cooper,  supra  note  16,  §  3567.  at  4.39-56.  „    ^   ,,,    .,.>„„. 

10"  See  also,  e.g.,  Palumho  v.  Western  Maryland  Ry.,  271  F.  Supp.  361,  362  (D.  Md.  1967) 
(federal  question  case  relying  on  precedent  from  diversity  litigation  and  viewing  lack  of 
diversity  as  a  "  'jurisdictional  limitation'  "). 

108  3(57  F.  Supp.  at  1038-39  (quoting  Corhi  v.  United  States,  298  F.  Sunp.  521,  522  (W.D. 
Pa.  1969) ).  Corhi,  even  more  bizarrely,  contains  language  on  incomplete  diversity's  destroy- 
ing jurisdiction — although  Corhi  was  a  federal  question  case  in  which  the  additional  claim 
was  between  diverse  parties  but  below  the  jurisdictional  amount  requirement.  See  id. 

Of  course  it  is  nonsense  to  imply  that  lack  of  diversity  has  any  effect  whatever  on 
nropertv  invoked  federal  question  jurisdiction.  See  note  105  supra  ;  cf.  Jacohs  v.  United 
States. '?,r,7  F.  Supn.  127.">  1279  (D.  Ariz.  1973)  ("This  is  not  a  case  in  which  joinder 
would  destroy  the  jurisdiction  of  the  court  by  destroying  diversity.  Whether  [a  nondiverse 
rule  19  "necessary"  party]  is  in  or  out  of  this  action  the  Court  has  federal  question 
jurisdiction."). 

i«>.'?ef,  e.g.,  SB  J.  Moore,  supra  note  15,  H  24.18[1]. 

""See,  e.g.,  id.  1I24.18[3].  There  is  an  exception  to  the  rule  stated  in  text  when  a  rule 
24(a)(2)  intervenor  whose  presence  would  destroy  comnlete  diversity  qualifies  as  "indis- 
pensable," the  theory  being  that  he  should  have  been  joined  from  the  beginning  and  that 
with  his  presence  the  suit  could  not  properly  have  been  in  federal  court.  See  pp.  977-78 
supra. 
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Rule  24(b)  (2),  however,  goes  on  to  provide  for  permissive  intervention  "when 
an  applicant's  claim  or  defense  and  the  main  action  have  a  question  of  law  or 
fact  in  common."  Within  this  broad  description,  but  still  outside  the  more  demand- 
ing criteria  for  intervention  of  right,^"  there  can  fall  attempts  at  intervention 
arising  out  of  transactions  or  occurrences  already  properly  before  the  court."" 
Allowing  such  intevention,  even  without  an  independent  jurisdictional  basis,  could 
well  serve  the  ends  of  convenience  and  economy  that  justify  ancillary  jurisdiction 
in  other  contexts."^  Most  courts  and  commentators,  though,  have  taken  the  posi- 
tion that  an  independent  basis  of  jurisdiction  is  always  required  for  an  inter- 
vener proceeding  under  this  provision."^  In  diversity  cases,  in  which  this  question 
most  commonly  arises,"^  this  rule  makes  excellent  sense  as  long  as  Strawbridge 
stands ;  allowing  such  intervention  without  independent  jurisdiction  would  allow 
far  too  facile  a  circumvention  of  the  complete  diversity  requirement."" 

In  cases  brought  under  federal  question  jurisdiction,  however,  the  Straiohridge 
policy  against  having  cases  in  federal  court  if  any  adversaries  are  cocitizens  car- 
ries no  weight.  The  courts  do  not  seem  in  permissive  intervention  cases  to  have 
thought  the  contrary,  although,  as  the  preceding  Section  shows,  they  have  made 
that  mistake  elsewhere.  Any  effects  here  of  diversity  jurisdiction  have  been 
subtler.  The  issue  whether  an  independent  basis  of  jurisdiction  should  be  required 
for  permissive  intervention  has  arisen  far  more  frequently  in  diversity  than  in 
federal  question  litigation,"^  which  may  have  obscured  the  possibility  of  inde- 
pendent consideration  whether  the  requirement  is  justified  for  federal  question 
cases."*  Similarly,  the  apparent  lack  of  warrant  for  making  individual  exceptions 
to  the  requirement  in  diversity  cases  may  have  discouraged  thinking  about 
whether,  in  the  considerably  less  common  federal  question  cases,  the  rule  need 
also  be  absolute  no  matter  how  great  the  convenience  and  economy  of  allowing 
the  permissive  intervention  sought  in  a  particular  instance."'  Imagining  a  fed- 
eral court  system  without  diversity  jurisdiction  helps  make  clear  the  need  to 


"iFed.  K.  Civ.  P.  24(a)  :  ..^  ^  *    •   ..  •  «         *  *  *  /o^ 

Upon  timely  application  anyone  shall  be  permitted  to  intervene  m  an  action  :  *  •  *  (2) 
when  the  applicant  claims  an  interest  relating  to  the  property  or  transaction  which  is  the 
subject  of  the  action  and  he  is  so  situated  that  the  disposition  of  the  action  may  as  a 
practical  matter  impair  or  impede  his  ability  to  protect  that  interest,  unless  the  applicant's 
interest  is  adequately  represented  by  existing  parties. 

112  There  can  also  be  permissive  intervention  attempts  much  less  related  to  the  matters 
I  pfore  the  court,  particularly  when  the  prospective  intervenor's  claim  or  defense  presents 
onlv  a  question  of  ?aw  in  common  with  the  main  action.  „^,  ,„ro-, 

"3  gee  p.  1001  infra  ;  3B  J.  Moore,  supra  note  15,  H  24.18[1],  at  24-752  ;  id.  H  24.18 [3], 

11*  See,  e.g.,  Blake  v.  Pallan,  554  F.  2d  947.  955-56  (9th  Cir.  1977)  (alternative  holding)  ; 
.•?r?  J  Moore,  supra  note  15,  1I24.18[1],  at  24-752;  7A  C.  Wright  and  A.  Miller,  supra 
note  42  §  1917.  at  592-95  (1972).  The  statement  in  text  does  not  apply  to  permissive  inter- 
vention'under  Fed.  R.  Civ.  P.  24(b)(1),  "where  a  statute  of  the  United  States  confers  a 
conditional  right"  to  intervene ;  to  in  rem  actions  ;  or  to  class  actions.  See  3B  J.  Moore, 
.'<,ipra  note  15.  H  24.18[1].  at  24-751  to  -753. 

iw.«?ee  7A  C.  Wright  and  A.  Miller,  supra  note  42,   §  1917,  at  586   (1972). 

iwSee  id.  §  1917,  at  59.S. 

1"  Id.  §  1917,  at  605  (independent  basis  will  commonly  be  present  in  federal  question 
cases ^. 

liso/.  Pierson  v.  United  States,  71  F.R.D.  75.  82  (D.  Del.  1976)  ("there  is  no  analytic 
basis  for  restricting  the  independent  jurisdiction  requirement  to  diversity  cases").  Of 
course  there  i«  such  a  basis  :  incomnlete  diversity  is  a  reason  for  requiring  indenendent 
inrisdiction  over  permissive  intervention,  lest  the  Strawhridr/e  requirement  be  evaded,  but 
it  apilies  only  to  diversity  cases.  The  Supreme  Court  has  inferred  a  considerable  degree  of 
conrressional  hostility  to  adding  nondiverse  parties  in  diversity  cases.  See.  e.(j..  Owen 
Equin.  &  Erection  Co.  v.  Kroger.  437  U.S.  365,  37.3-77  (1978).  However,  there  seems  to 
he  no  parallel  hostility — rather,  a  tolerant  neutrality — toward  adding  state  law  matters 
in  federal  question  cases.  See  VMW  v.  Oihhs.  383  U.S.  715  (1966)  ;  cf.  The  Supreme  Court, 
/.977  Term,  supra  note  103.  at  253  (concluding  that  "Kroper.  when  viewed  against  the  back- 
drop of  Gihhs,  suggests  that  very  different  presumptions  apply  with  resnect  to  diversity  and 
federal  question  cases  in  determining  the  scope  of  [ancillary!  jurisdiction.").  Such  a 
difference  in  attitude  follows  from  the  nature  of  the  jurisdictions.  The  "character  of  the 
nartips."  see  note  105  sunra.  as  comnletely  or  incompletely  diverse  is  subject  to  chance  by 
nddition  of  parties  :  the  "character  of  the  cau^e."  see  id.,  as  arising  or  not  arising  under  the 
Constitution  and  laws  is  not  sMbjec  to  change  by  addition  of  either  clainis  or  parties. 

11^  For  a  reeent  excention  requiring  no  independent  jurisdictional  b^isis  for  permissive 
intervpntion  in  a  fedpral  qupstion  case  see  TTvited  States  v.  Local  638,  Enterprise  Ass'n 
of  Steam  Fitters,  347  F.  Supn    164.  167-69  (S.D.N.Y.  1972). 

Declining  to  require  an  independent  basis  of  jurisdiction  for  permissive  intervention  in 
so"ip  fpdpral  nupstion  cases,  when  the  matter  raised  by  the  prospective  intervenor  was 
closely  enou<rh  related  to  the  claims  before  the  court,  would  not  turn  such  cases  into_  de 
facto  ins+ancos  of  intervention  of  ri^ht.  Rule  24(b)  on  permissive  intervention  explicitly 
confers  discretion  on  the  court,  which  the  court  could  exercise  against  intervention  if  for 
some  reason  it  would  be  unhelpful  to  allow  it. 
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consider  what  to  do  in  federal  question  cases  independently  of  the  rule  adopted 
for  diversity  litigation. 

C.  Pendent  Parties 

The  much-discussed  problem  of  "pendent  parties"  mainly  concerns  whether  and 
when  a  federal  court  may,  without  independent  grounds  of  subject  matter  juris- 
diction, assume  jurisdiction  over  a  claim  against  a  party  not  already  before  it 
when  the  party  is  related,  as  defined  in  rule  20(a)  on  permissive  joinder  of  par- 
ties, "°  to  a  matter  that  is  properly  before  the  court ."^  There  is  nothing  extra- 
ordinary about  the  idea  of  bringing  into  a  federal  case  a  party  who  could  not 
have  sued  or  been  sued  there  as  an  original  matter ;  in  the  lower  courts,  at  least, 
it  seems  well  settled  that  there  are  several  types  of  joinder  for  which  an  inde- 
pendent basis  of  jurisdiction  is  never  or  virtually  never  required^-  (as  well  as 
others  for  which  such  a  basis  is  always  or  usually  essential"^).  But  the  pendent 
party  problem  is  often  confusing  and  difiicult,  and  remains  far  from  fully  settled, 
for  several  reasons :  it  has  arisen  only  in  the  last  several  years ;  ^"*  it  deals  for 
the  most  part  with  situations  of  an  intermediate  degree  of  relatedness  to  claims 
already  within  federal  jurisdiction,  neither  so  closely  nor  so  distantly  connected 
as  to  malve  pendent  or  ancillary  jurisdiction  issues  seem  easy  one  way  or  the 
other ; "°  it  arises  in  various  quite  distinct  contexts ;  "*  and  it  raises  questions 
of  both  statutory  and  constitutional  boundaries  of  federal  court  jurisdiction.^ 

Abolishing  diversity  jurisdiction  would  not  solve  all  the  problems  witli  pendent 
parties,  but  it  would  lielp  make  some  points  clear.  Under  the  complete  diversity 
rule,  adding  a  party  is  quite  different  from  adding  a  claim  between  existing  di- 
verse parties.  The  latter  usually  poses  no  jurisdictional  problems  at  all,  since 
complete  diversity  exists  already  and  tlie  source  of  the  claim  is  immaterial  to 
federal  jurisdiction,  while  the  former  may  destroy  federal  jurisdiction  for  which 
this  situation  prevails ;  its  abolition  could  reduce  predisposition  to  think  broadly 
that  adding  parties  witliout  independent  jurisdictional  grounds  is  somehow  ta- 
boo.^"'' In  particular,  abolition  might  reduce  judicial  inclinations  to  find  congres- 
sional intent  to  forbid  pendent  parties  in  statutes  that  do  not  focus  on  the  ques- 
tion. The  Supreme  Court  in  recent  years  has  quite  proi>erly  called  attention  to 
the  relevance  of  congressional  will,  if  there  be  any,  to  judicial  decisions  on  pend- 
ent and  ancillary  jurisdiction.^^  The  importance  of  general  diversity  jurisdiction, 


120  Fed.  R.  Civ.  P.  20(a)  : 

All  persons  *  *  *  may  be  joined  in  one  action  as  defendants  if  there  is  asserted  against 
them  jointly,  severally,  or  in  the  alternative,  any  right  to  relief  in  respect  of  or  arising 
out  of  the  same  transaction,  occurrence,  or  series  of  transactions  or  occnrrences  and  if  any 
question  of  law  or  fact  common  to  all  defendants  will  arise  in  the  action. 

1-^  In  addition  to  the  situation  r'ef'nefl  in  text,  there  can  also  be  efforts  to  involve 
pendent  parties  plaintiff,  though  that  situation  is  not  very  common.  See  Note,  Federal 
Pendent  Party  Jurisdiction  and  United  Mine  Workers  v.  Gihhs — Federal  Question  and 
Diversity  Cases,  62  Va.  L.  Rev.  194,  216-17,  229-30  (1976).  Sometimes,  too,  cases  involv- 
ing the  problem  of  jurisdiction  over  plaintiffs'  claims  against  third-party  defendants 
impleded  under  Fed.  R.  Civ.  P.  14(a)  are  treated  as  pendent  jurisdiction  matters.  See,  e.ff., 
Florida  E.  Coast  Ry.  v.  United  States,  519  F.  2d  1184,  1193-97  (5th  Cir.  1975).  Rule  19 
necessary  party  joinder  problems  occasionally  receive  such  treatment  as  well.  See  note  48 
supra. 

1-2  See,  e.g.,  pp.  986-87  supra  (impleader  of  third-party  defendants,  and  their  assertion 
of  claims  against  plaintiffs)  ;  p.  990  supra  (intervention  of  right). 

1-3  See,  e.g.,  p.  986  supra  (plaintiff's  assertion  of  claim  against  third-party  defendant  in 
diversity  case)  :  p.   990  supra   (permissive  intervention). 

i=*  The  main  impetus  for  developments  in  this  area  has  come  from  the  Supreme  Court's 
broadenins  of  the  concent  of  pendent  jurisdiction  over  state  claims  in  federal  question 
ca^es  in  UMW  v.  Gihhs.  383  U.S.  715  (1966). 

1-5  Compare,  for  example,  the  close  degree  of  relatedness  required  for  intervention  of 
right,  for  which  there  is  usually  no  requirement  of  an  independent  basis  of  jurisdiction, 
with  the  distant  relation  possible  in  permissive  intervention,  for  which  there  must  normally 
be  an  independent  irround.  See  p.  990  supra. 

i=''See,  e.g..  13  C.  Wright,  A  Miller  and  B.  Cooper,  supra  note  16.  §3567,  at  457-59 
(■pointing  out  distinctions  when  reason  for  lack  of  independent  jurisdictional  basis  is 
failure  to  satisfy  amount  in  controversy  requirement,  absence  of  complete  diversity  in 
diversity  case,  or  state  law  basis  of  claim  in  federal  question  cnse)  ;  Baker,  Toward  a 
Relaxed  VieuJ  of  Federal  Ancillary  and  Pendent  Jurisdiction,  33  U.  Pitt.  L.  Rev.  759, 
767-79    (1972). 

1"  See  Owen  Equip.  £  Erection  Co.  v.  Kroger.  437  U.S.  365  (1978)  ;  Aldinger  v.  Howard, 
427  U.S.  1  (1976).  See  generally  Comment,  Aldinger  v.  Howard  atid  Pendent  Jurisdiction, 
77  Toinni.  K  Rev.  127   (1977). 

12"  This  analysis  thus  supports,  at  least  for  federal  question  cases,  the  position  of  some 
nresent  case  law  and  commentary  that  "there  is  no  magical  line  to  be  drawn  on  the  basis 
of  the  fact  that  new  parties  are  added,  once  the  reouisite  connection  exists  between  claims." 
3A  ,T.  Moore,  supra  note  15.  If  20.07  [5.-1],  at  20-73. 

129  See  cases  cited  note  127  supra. 
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though,  may  obscure  the  fact  that  it  is  probably  one  of  the  very  few  federal 
jurisdictions  in  which  there  is  any  basis  for  inferences  either  way  on  legislative 
intentions  concerning  pendent  parties/""  In  defining  most  other  heads  of  federal 
jurisdiction,  Congress  has  spoken  of  types  of  claims  and  not  of  parties."^  To  seek 
in  such  statutes  signs  of  intent  whether  or  not  to  allow  joinder  of  absentees  is 
likely  to  be  an  exercise  in  futility. 

Abolition  would  also  eliminate  a  misleading  comparison  between  pendent 
party  appropriateness  in  diversity  and  federal  question  cases.  This  contrast, 
drawn  by  the  Ninth  Circuit  in  AUlingcr  v.  Hoicard^^-  and  summarized  with  ap- 
parent approval  in  Mr.  Justice  Rehnquisfs  opinion  for  the  Supreme  Court  affirm- 
ing the  decision  below,  is  that  "diversity  cases  generally  present  more  attractive 
opportunities  for  exercise  of  pendent-party  jurisdiction,  since  all  claims  therein 
by  definition  arise  from  state  law."  "^  The  comparison  is  an  appealing  one ;  as  a 
district  court  applying  Aldinger  put  it,  it  is  only  when  "the  main  claim  involves 
federal  and  not  state  law"  that  there  is  room  for  special  "concern  over  concur- 
rently adding  a  non-federal  party  and  a  non-federal  claim"  to  a  case  alredy  in 
federal  court."* 

On  analysis,  though,  the  contrast  appears  entirely  specious.  Presumably,  the 
courts  cannot  be  talking  about  cases  in  which  there  is  a  pendent  party  problem 
because  of  failure  to  meet  an  applicable  jurisdictional  amount  requirement ; 
recent  decisions  indicate  that  that  defect  bars  pendent  party  jurisdiction  at  least 
as  strongly  in  diversity  cases  as  in  federal  question  litigation."^  The  only  relevant 
comparison  is  between  diversity  cases  involving  efforts  to  add  nondiverse  parties 
and  federal  question  cases  involving  attempts  to  add  parties  whose  only  involve- 
ment is  through  related  .state  law  claims.  Whatever  the  strength  of  the  argument 
against  the  latter,  if  nothing  else  seems  clear  in  this  whole  area  it  does  appear 
incontestable  that  there  is  no  stronger  objection  than  that  against  adding  non- 
diverse  parties  in  diversity  cases."*  Thus,  federal  question  cases  are  in  no  sense 
less  "attractive"  ones  for  allowing  pendent  party  treatment  than  diversity  litiga- 
tion."^ The  fallacy  of  Aldingcr's  comparison  is  apparent  without  hypothesizing 
a  system  lacking  general  diversity  jurisdiction ;  what  abolition  would  do  is  elimi- 


1^'  The  case  in  which  the  Supreme  Court  first  made  explicit  its  emphasis  on  inferences 
of  congressional  intent,  Aldinger  v.  Howard,  427  U.S.  1  (1976),  has  since  been  apparently 
overruled  at  least  in  part  by  a  decision  reinterpreting  the  statute  on  which  Aldingcr's 
negative  inference  rested.  See  Monell  v.  Department  of  Social  Servs.,  436  U.S.  658  (1978). 
But  cf  id.  at  "Ml  ii.()6  (reserving  decision  on  whe'her  Aldiuge-  was  co  rectly  decided  on 
its  facts).  Besides  diversity  jurisdiction,  in  which  the  basis  for  inferences  against  pendent 
parties  seems  strong,  cf.  Owen  Equip.  &  Erection  Co.  v.  Kroger,  437  U.S.  365,  373-77  (1978) 
(reenactment  of  diversity  jurisdiction  statute  without  disturbing  Strawbridge,  and  dangers 
of  circumvention  of  complete  diversity  rule) ,  there  appear  to  be  only  three  other  situations 
in  which  the  Aldinger  approach  is  likely  to  yield  much.  These  are  cases  involving  efforts 
at  adding  pendent  parties  with  claims  below  an  applicable  jurisdictional  amount  require- 
ment, see  Owen  Equip,  d  Erection  Co.  v.  Kroger,  437  U.S.  at  372  (mentioning  requirement 
of  Zahn  v.  International  Paper  Co.,  414  U.S.  291  (1973),  that  each  member  of  plaintiflf 
class  satisfy  $10,000  jurisdictional  minimum),  and  cases  either  arising  under  28  U.S.C. 
§  1338(b)  (1976)  (jurisdiction  over  state  law  "claim  of  unfair  competition  when  joined 
with  a  substantial  and  related  claim  under  the  copyright,  patent,  plant  variety  protection 
or  trade-mark  laws")  or  removed  under  28  U.S.C.  §  1441(c)  (1976)  (removability  of 
"entire  case"  in  separate-claim  removal).  See  3A  J.  Moore,  supra  note  15,  II  20.07 [5.-1],  at 
20-79  n.36  (apart  from  §§  1338(b)  and  1441(c),  "all  the  jurisdictional  statutes  are  silent 
on  this  subject"). 

131  Apart  from  diversity,  the  main  exception  to  this  generalization  is  jurisdiction  over 
cases  involving  the  United  States  as  a  party.  See  28  U.S.C.  §  1345  (1976)  (United  States 
as  plaintiff)  :  id.  §  1346  (United  States  as  defendant).  Under  a  major  portion  of  that 
jurisdiction,  the  Federal  Tort  Claims  Act,  28  U.S.C.  §  1346(b)  (1976),  it  now  appears  to  be 
settled — pendent  party  issues  aside — that  the  statute  does  not  require  that  the  United 
States  be  the  sole  defendant.  See,  e.g.,  Maltais  v.  United  States,  439  F.  Supp.  540,  544-45 
(N.D.N.Y.  1977).  In  other  words,  party -focused  jurisdictional  statutes  other  than  diversity 
need  carry  no  hostility  to  party  joinder  analogous  to  that  found  in  the  diversity  statute 
under  the  Strawbridge  interpretation. 

«- 513  F.  2d  1257,  1261  (9th  Cir.  1975),  oF<^,  427  U.S.  1  (1976). 

^^  Aldinger  v.  Howard,  427  U.S.  1,  5-6  (1976). 

^^*  Chatxicharalambus  v.  Petit,  430  F.  Supp.  1087,  1091,  n.  8  (E.D.  La.  1977)  (emphasis 
added). 

1^^  See  Owen  Equip.  <f  Erection  Co.  v.  Kroger,  437  U.S.  365,  372  (1978)  ;  Zahn  v.  Interna- 
tional Paper  Co.,  414  U.S.  291  (1973). 

^^See,  e.g.,  Owen  Equp.  &  Erection  Co.  v.  Kroger,  437  U.S.  365,  373-77  (1978).  This  is 
not  to  say  tliat  the  complete  diversity  requirement  always  prevails — see  p.  985  supra — but 
simply  that  it  is  as  strong  an  objection  to  extensions  of  federal  jurisdiction,  based  on  in- 
ference from  statute,  as  the  courts  have  recognized. 

I'"  See,  e.n..  Fortune.  Pendent  Jurisdiction — The  Problem  of  "Pendenting  Parties,"  34 
U.  Pitt.  L.  Rev.  1  (1972)  ;  Note,  supra  note  121,  at  196  ;  55  Tex.  L..  Rev.  941,  947-49  (1977) 
(commenting  on  Aldinger  v.  Howard,  427,  U.S.  1  (1976) ). 
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nate  the  basis  for  this  seductive  and  persistent  bit  of  confusion,  facilitating  a 
clearer  focus  on  the  justifiability  of  including  or  excluding  pendent  parties.^"* 

D.  G-rcatcr  Umformity  in  Ancillary  Jurisdiction'^^ 

Abolishing  the  general  diversity  jurisdiction  should  eliminate,  or  at  least  very 
greatly  reduce,  the  influence  of  the  Strawbridge  rule  on  "pendent"  and  "ancillary" 
jurisdiction  determinations  in  federal  question  cases.  This  effect  would  facilitate 
(though  not  mandate)  changes  in  decisional  law  in  several  contexts,  making 
less  lilvely  a  judicial  insistence  on  independent  jurisdictional  grounds  for  joinder 
of  related  matters  in  federal  question  cases.  Such  changes,  if  they  came  about, 
would  produce  an  increased  degree  of  uniformity  in  the  principles  governing 
federal  ancillary  jurisdiction. 

Currently,  as  the  preceding  sections  have  shown,  these  principles  are  anything 
but  regular.  Even  though  the  nature  of  a  party's  or  claim's  relations  to  a  dispute 
in  federal  court  may  be  the  same,  ancillary  jurisdiction  rules  often  vary  for  dif- 
ferent joinder  devices,  both  as  to  whether  there  must  be  an  independent  basis 
of  jurisdiction  at  all  and,  if  there  need  not  be,  as  to  what  relations  the  party  of 
claim  must  bear  to  the  action  to  come  within  ancillary  jurisdiction.  In  diver- 
sity cases,  once  ancillary  jurisdiction  is  permitted  to  bring  in  incompletely  di- 
verse parties  at  all,  such  disparities  seem  inevitable  because  the  possibility  of 
permitting  evasion  of  the  Strawbridge  requirement  varies  under  different  joinder 
devices.""  And  the  ancillary  jurisdiction  rules  evolved  in  diversity  cases  have  had 
a  significant  carryover  effect  on  the  rules  applied  in  federal  question  cases. 

In  various  ways,  of  which  the  appeal  of  the  "pendent  party"  idea  in  many  lower 
federal  courts  is  a  good  example,^*^  there  has  been  some  movement  toward  a  more 
nearly  uniform  approach  to  federal  ancillary  jurisdiction,  based  on  the  notion 
that  the  federal  courts  should  at  least  have  discretion  to  hear  and  determine 
matters  sufficiently  related  to  claims  already  before  them.  It  has  become  increas- 
ingly clear,  however,  that  the  Strawbridge  complete  diversity  rule  is  a  major 
barrier  to  carrying  such  development  very  far.  Allowing  ancillary  jurisdiction 
in  certain  situations,  whatever  the  justifications  of  relatedness  and  economy,  is 
simply  impossible  if  there  are  not  to  be  circumventions  of  Strawbridge  that  the 


w'i  That  basic  issue  remains  an  unsettled  one  that  divides  the  lower  courts,  even  in  fed- 
eral question  cases,  and  raises  problems  of  the  scope  of  article  III  jurisdiction  as  well  as 
eonirressional  intent  under  existing  jurisdictional  statutes.  Compatc  Ayala  v.  United  States^, 
SfjOT.id  1196,  1199-200  &  n.S  (9th  Cir.  1977)  (constitutional  difficulties  underlie  Ninth 
Circuit's  rejection  of  pendent  party  theory),  cert,  dismissed,  435  U.S.  982  (1978),  u-ith, 
e.g..  Wood  v.  Standard  Prods.  Co.,  456  F.  Supp.  1098,  1100-03  (E.D.  Va.  1978)  (declining 
to  follow  Ai/ala)  :  Pearce  v.  United  States,  450  F.  Supp.  618  (D.  Kan    1978)    (same). 

i.-s  There  seems  to  be  much  confusion  surrounding  the  labels  "ancillary  jurisdiction"  and 
"pendent  jurisdiction,"  and  indeed  their  usage  has  often  been  far  from  consistent.  There  is 
a  fairly  clear  core  meaning  to  "pendent  jurisdiction,"  namely  a  federal  court's  authority 
to  hear  a  federal  question  plaintiff's  state  law  claim  against  the  same  defendant  without 
independent  jurisdictional  grounds,  as  long  as  the  federal  and  state  claims  are  part  of  a 
"common  nucleus  of  operative  fact."  UMW  v.  Gibbs,  383  U.S.  715,  725  (1966).  ".Pendent 
party"  ca.ses  represent  efforts  to  use  the  Gibbs  definition  and  economy  rationale  to  support 
joinder  not  of  related  state  law  claims  against  existing  parties  but  of  such  claims  against 
outsiders  not  themselves  subject  to  claims  within  independent  federal  jurisdiction.  See 
generally  Ahlinger  Y.  Howard,  4^27  v. i>.  1  (1976).  . 

"Ancillary  jurisdiction"  is  a  broader  term  most  commonly  used  to  refer  to  the  authority 
of  federal  courts  in  several  types  of  situations  to  hear  and  determine,  again  without  inde- 
pendent jurisdictional  grounds,  matters  involving  claims  and  parties  closely  related  to  the 
claim  supporting  original  jurisdiction,  such  as  compulsory  counterclaims,  cross-claims, 
third-partv  claims,  and  intervention  of  right.  See  Owen  Equip.  &  Erecton  Co.  v.  Kroger, 
437  U.S.  '365,  375  n.l8  (1978).  One  way  of  summarizing  the  distinction  is  that  "pendent" 
jurisdiction  refers  to  matters  that  are,  or  at  least  could  bo,  stated  in  the  original  complaint, 
whereas  "ancillary"  jurisdiction  refers  to  those  matters  that  can  only  come  in  by  later  ad- 
dition of  claims  or  parties.  See  Comment,  supra  note  127,  at  128  n.5. 

For  convenience,  this  Section  will  often  use  the  term  "ancillary  jurisdiction" — without 
quotation  marks — in  a  generic  sense,  including  situations  to  which  the  label  "pendent" 
would  often  apply.  Whatever  label  a  court  uses,  the  underlying  problem  is  the  same : 
whether  to  require  an  independent  basis  of  federal  jurisdiction. 

140  For  exaniDle.  allowing  ancillary  jurisdiction  in  diversity  cases  for  rule  20(a)  permis- 
sive ioinder  of  nondiverse  parties  would  leave  little  of  the  Strawbridge  rule  :  permitting 
rule  i4(a)  impleader  of  a  defendant's  cocitizen  without  independent  jurisdictional  grounds 
leaves  the  reouirement  of  complete  diversity  for  original  jurisdiction  intact  and  leads  to 
no  further  Stratvhridge  problems  if  the  plaintiff  and  the  impleaded  third-party  defendant 
seek  to  -^ress  claims  against  each  other. 

"1  See,  e.g.,  Pearce  v.  United  States,  450  F.  Supp.  613,  615-16  (D.  Kan.  1978)  (weight 
of  lower  court  authority  before  Aldinger  v.  Hoicard,  427  U.S.  I  (1970),  against  Ninth 
Circuit's  rejection  of  pendent  party  jurisdiction). 
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courts  are  unwilling  to  tolerate."'  This  concern  may  have  contributed  to  the 
Supreme  Court's  refusal  in  the  nondiversity  case  of  Aldinger  v.  Hoivard  "^  to  ac- 
cept invitations  to  regard  the  lines  of  cases  dealing  with  "pendent"  and  "ancil- 
larly"  jurisdiction  as  having  merged/  *  The  danger  of  too-easy  evasion  of  the  com- 
plete diversity  requirement  is  strongest  with  '"pendent"  (initial)  joinder  be- 
cause, if  the  courts  allow  it  in  the  face  of  Strawbridge  problems,  a  plaintiff  can 
simply  join  the  nondiverse  party  in  his  complaint,  effectively  nullifying  the  com- 
plete diversity  rule.""  As  is  shown  by  decisions  allowing  "ancillary"  (subse- 
quent) joinder  in  some  situations  despite  Strawbridge  problems,  however,  these 
concerns  are  reduced  if  a  plaintiff  must  rely  on  the  initiative  of  the  defendant 
or  an  intevenor  to  effect  the  joinder  of  a  nondiverse  party  against  whom  the 
plaintiff  would  like  to  claim."' 

Abolition  would  eliminate  these  reasons  for  distinguishing  between  joinder 
routes,  so  that  the  federal  courts  could  much  more  often  make  decisions  an  an- 
cillary jurisdiction  animated  solely  by  the  idea  of  economical  settlement  of  re- 
lated claims  in  a  single  litigation.  Even  after  abolition,  though,  some  legitimate 
concerns  would  still  restrain  the  federal  courts  from  expanding  their  ancillary 
jurisdiction  as  far  as  the  Constitution  might  permit.  A  first  such  concern,  if  the 
complete  diversity  rule  in  the  alienage  jurisdiction  were  not  overruled  by  sta- 
tute or  decision,  would  come  from  that  remainder  of  Strawbridge  itself.  Sec- 
ond, the  Supreme  Court  has  indicated  that  it  regards  unsatisfied  amount  in  con- 
troversy requirements  as  precluding  the  extension  of  ancillary  jurisdiction  in 
certain  situations."'  And  under  the  Court's  emphasis  on  seeking  congressional 
intent  concerning  acillary  jurisdiction  in  statutes  affecting  federal  jurisdic- 
tion, the  courts  may  discover  further  indications  of  intent  to  leave  them  no  dis- 
cretion to  allow  ancillary  jurisdiction.^^ 

Yet  it  setms  likely  uiat  ou^e  general  diversity  jurisdiction  were  abolished, 
the  list  of  situations  in  which  the  federal  courts  would  feel  they  could  not  ex- 
ercise ancillary  jurisdiction  would  not  be  a  long  one.  The  alienage  jurisdiction, 
in  which  cases  are  not  very  numerous  to  begin  with,  might  require  only  minimal 
diversity.""  The  1978  House  bill  would  have  virtually  eliminated  amount  in 
controversy  requirements,  abolishing  the  general  diversity  jurisdiction  in  which 
they  apply  and  repealing  such  little  of  an  amount  requirement  as  survives  to- 
day for  federal  question  cases.^^"  Moreover,  most  indications  of  congressional  in- 
tent other  than  the  complete  diversity  rule  seem  neutral  or  favorable  towards 
ancillary  jurisdiction.^®^ 


^^  See,  e.g.,  Owen  Equip.  &  Erection  Go.  v.  Kroger,  437  U.S.  365,  373-77  (1978)  (Straw- 
bridge  rule  requires  independent  basis  of  federal  jurisdiction  for  diversity  plaintiff's  claim 
against  nondiverse  tliird-party  defendant)  ;  Parker  v.  W.  W.  Moore  <£  Sons,  528  F.  2d  764, 
766  (4th  Cir.  1975). 

i«427  U.S.  1,  12-13  (1976). 

1"  See,  e.g..  Comment,  Pendent  and  Ancillary  Jurisdiction:  Towards  a  Synthesis  of  Ttco 
Doctrines,  22  U.C.L.A.  L.  Rev.  1263  (1975). 

"5  Joinder,  as  by  later  amendment  of  the  plaintiff's  complaint,  of  something  that  might 
have  been  pleaded  originally  should  receive  the  same  treatment  as  material  included  in  the 
original  complaint.  What  matters  is  not  the  formality  of  inclusion  in  the  complaint  as 
initially  filed  but  the  reality  of  plaintiff's  ability  to  accomplish  the  joinder  on  his  sole 
initiative. 

"« Another  possible  distinction  between  "pendent"  and  "ancillary"  jurisdiction  is  that 
denial  of  jurisdiction  at  the  beginning  of  a  litigation  makes  it  clear  that  if  tlie  case  is  to 
proceed  as  a  whole  (and  if  it  contains  no  claim  within  exclusive  federal  jurisdiction)  it 
must  be  in  state  court,  thus  encouraging  litigants  not  to  waste  time  on  two  separate 
proceedings.  With  later  determinations,  by  contrast,  at  least  part  of  the  rase  is  nlready 
properly  in  federal  court  and  will  probably  remain  there  ;  hence,  to  avoid  duplication,  the 
court  should  he  more  lenient  in  its  deflni'ion  of  whaf  it  will  accept  as  "ancillary."  See 
Comment,  supa  note  127,  at  149  n.ll5.  This  view  makes  sense  if  the  federal  courts  are 
sometimes  constrained  to  stop  short  of  the  constitutional  limits  of  their  jurisdiction  in 
"pendent"  cases  ■  it  provides  a  basis  for  pushing  closer  to  constitutional  bounds  when 
economy  considerations  are  most  pressing.  This  .Section  goes  on  to  suggest,  however,  that 
after  abolition  it  would  be  possible  and  desirable  to  adont  a  more  nearly  uniform  approach 
toward  ancillary  jurisdiction  generally.  In  that  case,  there  would  be  no  need  to  nush  beyond 
the  limits  on  initial  "pendent"  joinder  in  oostfiling  "ancillary"  cases,  since  the  limits  in 
both  would  be  defined  hv  a  common  constitutional  criterion. 

^"  See,  e.g.,  Oiren  Equip.  cC-  Erection  Co.  v.  Kroger,  437  U.S.  365.  372   (1978). 

-"See,  e.g.,  Depaja  Enterprises  Ltd.  v.  American  Bank  &  Trust  Co.,  454  P.  Supp.  413, 
4155-16  (S.D.X.Y.  1978)  (holding  "pendent  party"  jurisdiction  impermissible  in  action 
brought  under  12  U.S.C.  §  1819  (1976).  which  authorizes  Federal  Deposit  Insurance 
Cornoration  to  sue  and  be  sued  in  federal  courts). 

"f  Sep  pn.  9f!(''-«8  .s>'»)>-a. 

'^^  See  H.R.  9622,  95th  Cong..  2d  Sess.  §  1(b)  (1978),  Senate  Hearings,  supra  note  1,  at 
10  (repealing  general  diversity  jurisdiction)  ;  id.  §  2(a),  Senate  Hearings,  supra  note  1, 
at  11  (eliminating  amount  in  controversy  requirement  from  general  federal  question  juris- 
diction statute,  28  U.S.C.  §  1331   (1976)). 

1=1  See  note  130  supra. 
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After  abolition,  then,  there  would  often  be  no  statutory  fetters  on  the  ancillary 
jurisdiction  of  the  federal  courts.  When  there  are  none,  the  Supreme  Court  has 
indicated,  the  federal  courts  are  free  "to  fashion  [their]  own  rules  under  the 
general  language  of  Art.  III." '^'  It  is  not  yet  settled,  particularly  for  pendent 
parties,  exactly  what  those  rules  are ;  but  apparently  they  would  permit  ancillary 
jurisdiction  iii  accordance  with  a  general  criterion  of  economical  settling  of 
related  claims  in  one  litigation.-'"  There  could  thus  be  more  frequent  resort  to  a 
common  constitutional  criterion,''*  displacing  the  present  bewildering  array  of 
discrete  and  irregular  rules  requiring  or  not  requiring  independent  jurisdictional 
grounds  for  different  types  of  joinder  and  under  different  heads  of  jurisdiction. 
It  would  less  often  be  necessary  to  decide  first  whether  to  require  an  independent 
basis  of  jurisdiction,  and  then,  if  none  were  required,  whether  a  particular  case 
came  within  the  standards  for  ancillary  jurisdiction  ;  the  criteria  for  both  deter- 
minations would  be  the  same,  thus  merging  them.  For  those  situations  governed 
by  constitutional  ancillary  jurisdiction  criteria,  then,  there  would  be  a  fairly 
simple,  uniform  approach  :  If  a  party  or  claim  met  the  criteria  of  the  Federal 
Rules  for  joinder  and  of  the  Constitution  for  ancillary  jurisdiction,  it  could  be 
joined  without  an  independent  basis  of  jurisdiction.  If  it  met  rule  criteria  but  not 
those  of  the  Constitution  (as  would  be  true,  for  example,  of  many  instances  of 
permissive  intervention),  there  could  be  joinder  but  only  with  independent  juris- 
diction. And  failure  to  meet  rule  criteria  for  joinder  would  end  the  matter  with- 
out need  for  inquiry  into  jurisdiction. 

E.  Conclusions 

Uncritical  overextensions  of  principles  developed  in  one  context  into  other  areas 
are  not  unique  to  the  general  diversity  jurisdiction,  but  it  does  seem  to  engender 
them  uncommonly  often.  Thinking  about  a  system  without  diversity  jurisdiction 
brings  out  ways  in  which  courts  today  sometimes  display  confusion  in  analysis 
because  of  inappropriate  influences  from  and  comparisons  with  diversity  case 
law.  Even  if  Congress  never  abolishes  diversity,  this  approach  suggests  that  the 
federal  courts  in  federal  question  cases  should  treat  absence  of  complete  diversity 
as  wholly  irrelevant  to  decisions  whether  to  require  an  independent  basis  of 
federal  jurisdiction,  and  should  not  automatically  apply  the  restrictive  rules 
evolved  in  and  for  diversity  situations.  Moreover,  if  diversity  is  abolished,  there 
should  follow  greater  movement  toward  simplicity  and  uniformity  in  ancillary 
jurisdiction  matters  than  seems  possible  today  with  the  complicating  influence 
of  the  Straivbridgc  rule. 

IV.    FACILITATION   OF    STATUTE   AND   RULE   CHANGES 

The  present  federal  judicial  system  has  been  constructed  with  diversity  juris- 
diction as  a  major  starting  point ;  any  change  so  fundamental  as  abolition  would 
inevitably  have  far-reaching  effects  on  many  aspects  of  the  system.  The  preceding 
Part  discussed  effects  on  decisional  law.  This  Part  considers  significant  reforms 
requiring  changes  in  rules  or  statutes  that  might  be  made  more  readily  because 
of  diversity's  absence.'^  The  discussion  cannot  be  conclusive,  since  independent 
considerations  affect  the  desirability  of  such  reforms ;  the  point  generally  is  not 
that  without  diversity  certain  steps  should  clearly  be  taken,  but  simply  that 
abolition  would  affect  the  balance  of  considerations  for  and  against  them. 


1152  Ahlinger  v.  Howard,  427  U.S.  1,  15  (197G). 

153  See  np.  1001-02  infra. 

15*  It  seems  reasonable  to  expect  that  there  would  be  a  common  constitutional  criterion, 
not  varying  from  one  type  of  .ioinder  to  another.  The  Supreme  Court  in  VMW  v.  Gibhs  was 
speakin?  of  the  constitutional  limits  on  federal  judicial  power  when  it  used  the  general 
languapre  of  "common  nucleus  of  operative  fact"  and  a  plaintiff's  claims'  being  "such  that 
he  would  ordinarily  be  expected  to  try  thenj  all  in  one  judicial  proceeding."  .S8.3  U.S.  715, 
725  (1966).  If  the  jurisdiction-conferring  and  pendent  claims  are  related  in  this  way,  that 
"permits  the  conclusion  that  the  entire  action  before  the  court  comprises  but  one  constitu- 
tional 'case.'  "  Id.  There  seems  to  be  nothing  in  the  idea  of  a  "constitutional  'case'  "  that 
would  require  differing  treatment  of  similar  situations  depending  on  the  type  of  joinder, 
whif^h  the  Stiawhridge  rule,  based  on  statutory  interpretation,  does  seem"  to  entail.  See 
p.  996  supra. 

155  This  Part  does  not  consider  any  of  the  myriad  possible  expansions  of  federal  court 
jurisdiction  that  might  become  more  attractive  simply  because  of  the  elimination  of  any 
large  fraction  of  the  present  federal  court  caseload,  but  only  those  changes  that  would  in 
some  way  be  facilitated  because  it  was  diversity  that  had  been  abolished. 
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A.  Uniform  Ancillary  Jurisdiction  Statute 

However  far  the  federal  courts  might  want  to  move  after  abolition  of  diversity 
toward  greater  uniformity  in  ancillary  jurisdiction/^  it  seems  clear  that  the 
Supreme  Court  would  regard  as  inappropriate  a  judicial  initiatve  aimed  at  full 
rationalization  of  the  area.  Since  Congress  regulates  the  jurisdiction  of  the  fed- 
eral courts,  the  Supreme  Court  in  the  face  of  lower  court  extensions  of  jurisdic- 
tion has  properly  stressed  the  need  to  look  to  whether  "the  statute  conferring 
jurisdiction  over  the  federal  claim  [allows]  the  exercise  of  jurisdiction  over  the 
nonfederal  claim."  '^^  As  the  Court  has  pointed  out,  "There  are,  of  course,  many 
variations  in  the  language  which  Congress  has  employed  to  confer  jurisdiction 
upon  the  federal  courts."  '^  Thus,  even  though  abolition  might  result  in  greatly 
increased  uniformity  in  ancillary  jurisdiction  through  decisional  development, 
there  would  likely  remain  a  considerable  degree  of  the  present  irregularity. 

The  very  deference  to  congressional  intent  that  might  preclude  a  full-scale 
judicial  cleanup  of  ancillary  jurisdiction,  though,  suggests  that  the  federal  courts 
would  follow  a  congressional  lead  in  that  direction.  If  a  good  deal  of  the  present 
lack  of  uniformity  survived  case  law  development  after  abolition,  then  Congress 
might  do  well  to  take  the  Court's  approach  as  an  invitation  to  eliminate  the 
complexities  and  uncertainties  that  now  work  to  defeat  the  purpose  of  ancillary 
jurisdiction — fostering  economy  for  courts  and  litigants  by  making  possible  the 
settling  of  related  claims  in  a  single  case.^°® 

The  present  diflSculties  mostly  concern  the  decision  whether  to  require  an  in- 
dependent jurisdictional  basis  for  the  ancillary  claim;  the  many  factors  that 
influence  that  decision  for  different  heads  of  jurisdiction  and  for  various  joinder 
devices  produc**  the  current  confusing  welter  of  rules  requiring  independent 
grounds  in  some  cases  and  not  in  others.  There  seems  to  be  relatively  little  dis- 
agreement or  difficulty,  though,  about  how  far  ancillary  jurisdiction  ought 
to  extend  once  freed  of  the  limiting  factors  that  now  force  the  courts  to  con- 
clude they  must  require  independent  grounds  of  jurisdiction  in  various  situa- 
tions no  matter  what  the  desirability  of  joinder.  When  federal  courts  defining  the 
boundaries  of  their  ancillary  jurisdiction  have  felt  free  to  focus  on  what  a  liti- 
gation should  optimally  comprise,  rather  than  on  congressional  intent,  the  effect 
of  the  complete  diversity  rule  or  other  problems,  they  have  in  various  contexts 
articulated  definitions  very  similar  in  effect  and  often  in  phrasing.  The  theme 
has  been  the  same  as  that  found  in  increasingly  accepted  articulations  of  what 
constitutes  an  appropriate  litigation  unit  for  purposes  of  many  aspects  of  join- 
der '*•  and  preclusion :  ^®^  there  can  be  ancillary  jurisdiction  over  a  claim  that 
arises  "out  of  the  same  transaction  or  occurrence  or  series  of  transactions  or 
occurrences"  ^®-  as  the  jurisdiction-conferring  claim.^^ 

By  means  of  a  statute  authorizing  the  federal  courts  to  exercise  their  ancillary 
jurisdiction  in  accordance  with  these  concepts.  Congress  could  free  the  federal 


^^  See  pp.  995-99  supra.  This  Section  will  use  the  term  "ancillary"  to  include  jurisdic- 
tion often  labeled  "pendent."  See  note  139  supra. 

JBTOiceM  Equip,  rf  Erection  Co.  v.  Kroger,  437  U.S.  365,  372  (1978)    (footnote  omitted). 

^^  Aldinger  v.  Houard,  427  U.S.  1,  18  (197G).  Whatever  the  variations  in  languaKe.  it 
may  well  turn  out  that  only  a  few  jurisdictional  statutes  provide  any  basis  for  inferring 
congressional  intent  for  or  against  the  exercise  of  ancillary  jurisdiction,  see  note  130  supra, 
a  situation  that  might  result  in  irregularity  in  ancillary  jurisdiction  decisions  because  of 
the  lack  of  guidance  for  judicial  determinations  under  other  statutes. 

1=9  See,  e.g.,  6  C.  Wright  and  A.  Miller,  supra  note  42.  §  1414.  at  73. 

^^  See  Fed.  R.  Civ.  P.  13(a)  (compulsory  counterclaims)  ("arises  out  of  the  transaction 
or  occurrence  that  is  the  subject  matter  of  the  opposing  party's  claim")  ;  Fed.  R.  Civ.  P. 
14(a)  (claims  between  plaintiff  and  third-party  defendant)  ("any  claim  *  *  *  arising  out 
of  the  transaction  or  occurrence  that  is  the  subject  matter  of  the  plaintiff's  claim"  against 
the  original  defendant)  ;  Fed.  R.  Civ.  P.  20(a)  (permissive  party  joinder)  ("arising  out 
of  the  same  transaction,  occurrence,  or  series  of  transactions  or  occirrences"). 

I'lKee  Restatement  (Second)  of  Judgments  §01(1)  (Tent.  Draft  No.  5,  1978)  (claim 
preclusion)  ("all  or  any  part  of  the  transaction,  or  series  of  connected  transactions,  out 
of  which  the  action  arose"). 

i«=AL,I  Study,  supra  note  14,  at  28  (proposed  28  U.S.C.  §  1313(a)). 

163  'pije  language  of  such  formulations  may  differ.  The  Supreme  Court  has  defined  a 
pendent  state  law  claim  for  purposes  of  the  constittional  reach  of  federal  court  jurisdiction 
as  one  that  derives  "from  a  common  nucleus  of  operative  fact."  so  that  "a  plaintiff's  claims 
are  such  that  h<'  would  ordinarilv  be  expected  to  trv  them  all  in  one  indicial  proceeding." 
UMW  V.  Gibhs,  383  U.S.  71.5,  725  (1966).  But  the"  effect  of  the  various  phrasings  is  the 
same  :  thus  tlie  ALI's  "same  transaction  or  occurrence"  formulation  attempts  to  codify 
the  Supreme  Court's  "common  nucleus  of  o'^erative  fact"  concept.  On  the  essen+ial  identity 
of  these  definition.s.  see  Restatement  (Second)  of  Judgments  138-44  (Tent.  Draft  No.  5, 
1978)  :  Note.  The  (Concept  of  Law-Tied  Pendent  Jurisdiction:  Gibbs  a7id  Aldinger  Recon- 
sidered, 87  Yale  L.J.  627,  631  n.2G  (1978). 
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courts  from  the  fetters  that  complicate  the  area  today."'  One  possible  approach 
to  the  drafting  of  such  a  statute  would  be  that  followed  by  the  American  Law 
Institute  in  a  proposed  pendent  jurisdiction  statute,  defining  the  relationship 
an  ancillary  matter  must  bear  to  claims  already  before  the  court."^  An  alterna- 
tive that  would  minimize  drafting  problems,  and  avoid  some  other  diflaculties.^*" 
would  be  for  the  statute  to  confer  explicitly  on  the  federal  courts  authority  to 
exercise  their  ancillary  jurisdiction  over  any  form  of  joinder  authorized  by  rule 
or  other  statute,  to  the  extent  permitted  by  the  Constitution."'  Since  the  "same 
transaction  or  occurrence"  formulation  itself  probably  defines  the  general  consti- 
tutional limits  of  federal  ancillary  jurisdiction,^*^  the  aim  of  drafting  a  statute 
referring  in  terms  to  the  Constitution  would  be  to  duplicate  the  effect  of  a  broadly 
drafted  ALI-model  statute,  without  forcing  determinations  whether  the  chosen 
formulation  exceeded  constitutional  bounds  or  renouncing  the  benefits  of  any  an- 
cillary jurisdiction  that  might  be  constitutional  yet  excluded  by  some  particular 
phrasing.  Whatever  the  drafting  approach,  such  a  uniform  ancillary  jurisdiction 
statute  could  clarify  a  confused  area  of  the  law  and  eliminate  redundant  litiga- 
tion by  making  it  more  often  possible  to  litigate  related  claims  in  one 
proceeding."^ 

164  The  troublesome  limitations,  after  all,  are  inferred  requirements  of  the  jurisdictional 
statutes,  mainlv  complete  diversity  but  also  others  such  as  the  rule  that  parties  brought 
in  on  an  ancillary  basis  often  must  independently  satisfy  the  jurisdictional  amount  re- 
quirement. See  p.  998  swpro.  ,,  .^  ^    „  .i„.,o.    ^  ,      ,  ,, 

165  See  ALI  Study,  supra  note  14,  at  28  (proposed  28  U.S.C.  §  1313(a),  employing  phras- 
ing quoted  in  preceding  text  paragraph). 

M6A  statute  drafted  as  the  text  suggests,  referring  in  terms  to  the  constitutional  limits 
of  ancillary  jurisdiction  instead  of  articulating  a  definition  of  its  scope,  would  make  it 
unnecessary  to  consider  writing  special  extensions  for  forms  of  joinder  that  do  not  fit  the 
conventional  "same  transaction  or  occurrence"  formulation  yet  have  been  regularly  held 
to  come  within  ancillary  jurisdiction.  Rule  14(a)    impleader,  for  example,  "is  considered 


a".  Miller  and  E.  Cooper,  supra  note  16,  §  3523,  at  67  (ancillary  jurisdiction  over  permissive 
counterclaims  that  take  form  of  setoff).  ,  ,.     .^     ^,       »tt 

If  the  aim  were  to  confine  ancillary  jurisdiction  short  of  constitutional  limits,  the  AUi 
approach  with  the  additional  requisites  specified  would  probably  be  more  workable.  The 
ALI  Studu  proposed  requirements  in  the  alternative  for  a  common  question  of  fact  or  a 
need  to  determine  a  state  claim  in  order  to  give  effective  relief  on  the  jurisdiction-conferring 
federal  claim.  See  ALI  Study,  supra  note  14,  at  28  (  proposed  28  U.S.C.  §  1313(a)). 

167  There  should  not  be  grounds  for  concern  over  excessive  breadth  in  such  an  approach, 
since  the  joinder  rules  would  continue  to  provide  guidance  and  limitation. 

168  There  are  a  few  exceptional  situations  that  fall  outside  the  formulation  yet  are  helrt 
within  ancillary  jurisdiction,  see  note  166  supra,  apparently  on  the  theory  that  joinder  still 
clearly  serves  the  ends  of  economy  and  convenience.  u       i. 

Formulations  based  on  the  "same  transaction  or  occurence"  phrasing  probably  would  not 
exceed  constitutional  bounds  because  their  effect  is  similar  or  identical  to  the  articnlation 
of  the  scope  of  a"constitutional  'case'  "  by  the  Supreme  Court  in  UMW  v.  Oibbs,  SS.i  U.S>. 
715  725  (1966).  Gibis  did,  however,  deal  with  addition  of  claims  between  existing  parties 
and  not  with  addition  of  parties,  and  the  Court  has  recently  emphasized — though  in  a  stat- 
utorj-.  not  a  constitutional  context — that  the  two  are  quite  different.  See  Aldtnger  \  How- 
ard 427  U  S.  1.  14-15  (1976).  Moreover,  the  state  of  the  law  on  the  constitutionality  of 
adding  parties  as  a  matter  of  ancillary  jurisdiction  is  rather  surprisingly  underdeveloped. 
There  seems  to  be  a  universal  assumption  in  the  lower  courts  that  in  at  least  some  types  of 
situations,  ancillarv  jurisdiction  over  parties  need  not  be  justified  by  sheer  necessity,  as 
it  was  in  the  leading  early  ancillarv  jurisdiction  ease  of  Freeman  v.  How,  65  U.S.  (-4 
How  )  450  (1S60).  Instead,  it  may  extend  to  parties  whose  presence  will  do  no  more  than 
serve  the  important  but  hardly  imperative  goals  of  convenience  and  economy.  See,  e_.p., 
cases  cited  in  Owen  Equip,  d-  Erection  Co.  v.  Kroger,  437  U.S.  365,  375  n.lS  (1978).  Yet 
the  Supreme  Court  in  modern  times  has  never  had  to  confirm  or  reject  the  assumption  on 
whicli  the  lower  courts  have  been  operating  for  decades.  See  irf. 

Still  it  seems  most  unlikelv  that  the  Court  would  hold  ancillary  jurisdiction  over  claims 
involving  new  parties  to  be  outside  constitutional  bounds  if  the  "same  transaction  or  occur- 
rence" or  "common  nucleus  of  operative  fact"  test  were  met.  The  Court  has  failed  to  re- 
serve the  question  in  cases  in  which  it  might  have  done  so,  .see,  e.g.,  Owen  Equip.  &  Erection 
Co  v  Kroger.  437  IT.S.  at  375  &  n.  IS  :  Aldinger  v.  Howard.  427  U.S.  at  14-15,  seeming  to 
proceed  from  the  general  constitutionality  oif  such  ancillary  jurisdiction  as  a  premise  it 
was  not  merely  assuming  arguendo  and  emphasizing  the  statutory  limits  on  federal  juris- 
diction in  addition  to  the  boundaries  set  by  article  III.  .see  Owen  Equip  rf  Erection  Co.  v. 
Kroger,  437  U.S.  at  371-77.  Further,  it  is  hard  to  see  how  adding  a  claim  involving  a  new 
partv  is  constitutionalhj  different  from  adding  a  claim  against  an  already  joined  party  it 
the  test  is  whether  the  claims  are  such  that  one  "would  ordinarily  be  expected  to  try  tneni 
all  in  one  judicial  nroceeding"  and  all  the  claims  do  "derive  from  a  common  nucleus  of 
operative  fact."  UMW  v.  Gibbs,  383  U.S.  at  725.  See  Oiren  Equip,  rf  Erection  Co.  v.  Kroger, 
437  U.S.  at  379  (White.  J.,  dissenting)  ("as  far  as  Art.  Ill  of  the  Constitution  is  concerned, 
the  District  Court  had  power  to  entertain  Mrs.  Kroner's  claim  against  Owen")  ;  3 A  J.  Moore, 
.supra  note  15,  H  20.07 [5.-1],  at  20-73  ("there  is  no  magical  line  to  be  drawn  on  the  basis 
of  the  fact  that  new  parties  are  added,  once  the  reauisite  connection  exists  between 
claims").  See  also  Svmrn  v.  United  States,  47  U.S.L.W.  3480  (U.S.  Jan.  15,  1979)  (affirm- 
ing without  opinion,' over  dissent  urging  lack  of  pendent  party  jurisdiction,  decision  appar- 
ently involvintr  exercise  of  such  iurisdiction). 

169  A  significant  additional  effect  of  a  statute  that  would  probably  not  result  from  case 
law  development  would  be  the  elimination  of  amount  in  controversy  problems  in  ancillary 
jurisdiction  determinations,  assuming  that  the  uniform  statute  permitted  ancillary  juris- 
diction without  regard  to  amount  in  controversy. 
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B.  Nationwide  Service  of  Process  ^"^ 

Under  rule  4  of  the  Federal  Rules  of  Civil  Procedure,  the  general  authority 
of  the  federal  courts  to  serve  process  is  confined  to  the  borders  of  the  state  in 
which  the  court  sits,  the  authorizations  of  that  state's  long  arm  statute,  and  some 
limited  extensions.  The  spread  of  comprehensive  state  long  arm  provisions  has 
greatly  expanded  the  federal  courts'  ability  to  effect  service  of  process  out  of 
state :  but  het  states'  approaches  vary  considerably,  and  a  few  still  lack  any- 
thing resembling  a  modern  long  arm  statute/'^  Moreover,  the  restriction  to  state 
long  arm  authority  applies  just  as  fully  to  federal  question  cases  (when  there  is 
no  special  federal  statute  allowing  broader  service)  as  it  does  to  diversity  actions. 
But  because  the  United  States  is  treated  like  one  big  state  for  purposes  of 
constitutional  limits  on  federal  courts'  personal  jurisdiction  in  federal  question 
cases,"^  what  could  fail  to  come  within  even  a  broad  state  long  arm  provision 
might  still  satisfy  due  process  requirements  for  a  federal  district  court's  exercise 
of  personal  jurisdiction."^  The  most  liberal  of  state  long  arms,  then  even  if 
adopted  in  all  states,  would  leave  some  gap  between  the  constitutional  limits  on 
federal  courts'  process  and  those  cases  they  could  reach  by  piggybacking  on  state 
court  authority."* 

A  nationwide  federal  service  provision  available  in  diversity  cases  might 
raise  significant  problems,  however,  because  it  could  bring  before  a  federal  court 
persons  who  could  not  have  been  sued  in  the  courts  of  the  same  state.  Were 
they  sued  elsewhere,  the  conflicts  law  and  substantive  law  applied  might  differ 
from  what  the  (unavailable)  courts  of  the  first  state  would  have  followed. 
Under  existing  federal  court  process  authority,  then,  the  substantive  law  that 
the  first  state  would  apply  could  not  normally  govern  these  parties.  But  under 
the  Klaxon  rule,"^  a  federal  court  choosing  among  potentially  applicable  state 
laws  must  follow  the  confiicts  law  of  the  state  in  which  it  sits,  at  least  in  diversity 
cases.  Hence,  nationwide  service  might  bring  into  federal  court  parties  not 
subject  to  state  process  and,  because  of  the  Klaxon  rule,  subject  them  to  a  regime 
of  substantive  law  that  could  not  otherwise  have  been  applied  to  them."'  Be- 
cause of  the  existence  of  diversity  jurisdiction,  which  under  Erie  is  not  supposed 
to  add  to  the  number  of  possibly  applicable  substantive  law  regimes,  nationwide 
service  could  produce  precisely  that  result 


1™  This  Section  uses  the  common  and  convenient  term  of  "nationwide"  process,  but  that 
is  not  meant  to  exclude  the  possibility  of  even  broader  authority,  such  as  foreign  service 
employed  to  the  limits  of  federal  constitutional  power. 

I'l/See,  e.g.,  Iowa  Code  Ann.  §617.3  (West  Supp.  1978-1979)  ("doing  business" 
provision). 

"2  See,  e.g.,  Fitzsimmons  v.  Barton,  589  F.2d  330,  333  (7th  Cir.  1979)  ;  Mariash  v.  Mor- 
rill, 496  F.2d  1138,  1143  (2d  Cir.  1974)  ("It  is  not  the  State  *  *  *  but  the  United  States 
'which  would  exercise  its  jurisdiction  over'  "  the  defendants).  A  federal  court  hearing  a 
case  within  its  diversity  jurisdiction,  by  contrast,  is  effectively  acting  as  a  court  of  the 
state  in  which  it  sits.  See  Guaranty  Trust  Co.  v.  York,  326  U.S.  99,  108  (1945). 

ITS  See  Driver  v.  Helms,  74  F.R.D.  382,  390-91  (D.R.I.  1977)  (citations  and  footnote 
omitted),  aff'd  in  part  and  rev'd  on  other  grounds  in  part,  577  F.2d  147  (1st  Cir.  1978), 
cert,  granted  in  part  sub  nom.  Colby  v.  Driver,  47  U.S.L.W.  3482  (U.S.  Jan.  15,  1979)  (No. 
78-303)  : 

For  those  cases  in  which  Congress  has  decided  that  the  jurisdiction  of  federal  courts 
shall  be  coextensive  with  the  jurisdiction  of  the  states  in  which  they  sit  (that  is,  all  cases 
directly  ruled  by  Rule  4(d)),  minimum  contacts  analysis  is  indeed  in  order.  State  courts 
may  exercise  jurisdiction  only  over  defendants  within  their  territory  or  over  defendants 
who  are  deemed  present  within  the  territory  by  virtue  of  purposeful  activity  which  con- 
stitutes such  minimum  contacts.  International  Shoe  [Go.  v.  Washington,  326  U.S.  310 
(1945)]. 

However,  Congress  may  provide  for  national  service  of  process,  i.e.,  national  exercise  of 
personal  jurisdiction  by  each  of  the  district  courts  based  on  presence  of  the  defendant  in 
the  United  States,  rather  than  In  any  particular  state.  *  *  *  When  Congress  does  so  provide, 
the  district  court's  service  is  not  constrained  by  the  due  process  *  *  *  limits  to  which  state 
courts  are  subject.  *  *  *  Instead,  the  due  process  limitation  on  national  service  of  process 
is  found  by  Inquiring  into  the  fairness  of  such  jurisdiction  in  the  particular  circumstances 
and  facts  of  the  case  at  hand,  an  inquiry  mandated  by  the  Fifth  Amendment  Due  Process 
Clause. 

"*The  gap  between  a  liberal  state  long  arm  statute  and  the  constitutional  applicability 
of  a  federal  nationwide  process  provision  would  probably  not  be  wide,  and  the  need  to 
satisfy  venue  requirements  for  suit  in  federal  court  would  further  limit  the  number  of 
occasions  that  federal  nationwide"  service  might  bring  a  party  before  federal  court  when 
resort  to  the  state's  long  arm  could  not.  However,  those  cases  in  which  the  federal  nation- 
wide process  provision  might  be  needed  could  be  important  ones,  since  the  process  might 
make  the  difference  between  being  able  to  bring  all  parties  in  a  multiparty  dispute  before 
a  single  forum  and  having  to  proceed  in  several  forums. 

^''^  See  Klaxon  Co.  v.  Stentor  Elec.  Mfg.  Co.,  313  U.S.  487  (1941). 

""See  Kaplan,  Amendments  of  the  Federal  Rules  of  Civil  Procedure,  1961-1963  (I),  77 
Harv.  L.  Rev.  601,  633-34  (1964). 
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There  are  several  other  areas  in  which  this  problem  either  can  arise  at  present 
because  of  federal  service  authority  exceeding  that  of  state  courts  ^''  or  could 
arise  if  there  were  nationwide  service.^"'*  Yet  it  seems  likely  that  the  problem  arise 
by  far  the  most  frequently  in  diversity  cases.™  Given  this  situation,  the  rule- 
makers  understandably  did  not  adopt  nationwide  service  generally,  but  it  is 
qustionable  why  they  did  not  bifurcate  the  rule — confining  federal  process  to 
that  authorized  by  the  state  in  diversity  cases,  yet  providing  for  nationwide 
service  in  other  actions.^^  Abolition  of  diversity  jurisdiction,  by  eliminating  the 
category  in  which  nationwide  service  would  most  frequently  raise  the  problem 
descrbed  above,  would  change  the  balance  of  factors  that  led  to  the  present  rule 
and  offer  a  good  opportunity  for  consideration  of  broader  nationwide  service 
authority. 

C.    Uniform  Rule  on   Testimonial  Privileges 

In  1972,  the  Supreme  Court  proposed  the  Federal  Rules  of  Evidence,^*^  includ- 
ing an  article  V  that  would  have  established  a  detailed  set  of  rules  for  testimonial 
privileges  without  regard  to  the  basis  of  jurisdiction  over  a  case  or  the  source 
of  law  relevant  to  the  issue  in  connection  with  which  a  witness  claimed  a  priv- 
ilege."" Congress,  concerned  that  in  diversity  cases  state  law  should  provide  not 
only  the  substantive  rules  of  decision  but  also  the  rules  of  privilege,"^  replaced 
the  proposed  article  with  a  single  rule  providing  for  a  federal  common  law  of 
testimonial  privileges  in  civil  cases,  but  requiring  reference  to  state  privilege  law 
"with  respect  to  an  element  of  a  claim  or  defense  as  to  which  State  law  supplies 
the  rule  of  decision."  "* 

The  objection  to  the  idea  of  a  uniform  set  of  privilege  rules  for  the  federal 
courts  seems  more  political  than  legal  (which  is  not  to  imply  that  it  is  inappro- 
priat).  Professor  Ely  described  it  as  "a  feeling  that  by  refusing  to  recognize  in 
diversity  cases  the  privileges  provided  by  local  law,  the  federal  government  was 
making  law  that  should  be  made  by  the  states."  '^^  There  is  considerable  agree- 
ment, nonetheless,  that  whatever  the  desirability  of  the  existing  provision,  Erie 
does  not  mandate  observance  of  state  privilege  rules.**® 

The  great  reduction  in  the  number  of  state  law  issues  in  federal  courts  that 
would  follow  from  abolishing  diversity  would  significantly  affect  the  political 
equation  that  led  to  the  present  rule,  making  it  feasible  to  reconsider  the  idea 
of  a  uniform  set  of  federal  privilege  rules.  The  objections  to  the  idea  of  uniformity 
that  helped  cause  rejection  of  the  1972  proposal  would  have  considerably  less 
weight  simply  because  the  occasions  for  application  of  state  rules  would  become 
much  less  frequent.**^ 


1-'  For  statutory  interpleader  pursuant  to  28  U.S.C.  §  1335  (1976),  there  is  special  pro- 
vision, id.  §2361.' for  nationwide  service.  In  the  case  that  most  sharply  illustrates  the 
proMpm  discussed  in  the  text,  the  Supreme  Court  in  Ortffin  v.  McCoach,  313  U.S  498 
(1941),  held  that  a  federal  court  in  a  statutory  interpleader  case  must  fo^ow  the  conflicts 
law  of  the  state  in  which  it  sits.  Federal  Rule  4(f)  permits  service  up  to  100  miles  from 
the  courthouse  on  parties  to.be  added  under  rules  14  and  19,  which  ^\f.^fj;'f''^^^^J;^l 
reach  of  some  states'  authority.  See  Kaplan,  supra  note  176,  at  630,  633  Vestal,  i-a^pnna 
ina  the  Jurisdictional  Reach  of  the  Federal  Courts:  The  1963  Changes  in  Federal  Rule  h 
.38  NYU  L  Rev  1053  1071-76  (1953).  And  there  are  numerous  specific  provisions  tor 
extraterritorial   service  in   actions  under  various  federal  statutes.  See  2  J.  Moore,  supra 

"°"8  Nationwide  service'^would'  Tiitroduce  these  problems  in  alienage  cases  and  in  actions 
involving  pendent  state  claims  in  which  extraterritorial  service  is  not  now  available. 

i™  Casis  in  statutory  interpleader  raising  this  problem  seem  to  be  infrequent ;  state  long 
arm  authority  could  probabl.v  reach  most  parties  brought  into  federal  court  under  th«  100- 
mile  "bulge"  of  Fed.  R.  Civ.  P.  4(f)  ;  and  the  alienage  caseload  is  not  heavy,  see  note  13 

*"?^'see  generally  Kaplan,  supra  note  176,  at  631  &  n.l30  The  American  Law  Institute 
has  proposed  nationwide  service  for  cases  within  general  federal  question  jurisdiction  see 
ALT  Study    sw  note  14.  at  31    (proposed  28  U.S.C.  8    1314),  with  service  in  diversity 

cases  left  unchane'ed,  see  irf  at  216.  -,   ,,  _i  ^  „*„„    kc   vn-n    1  c^    iS4 

la  Rules  of  Evidence  for  United  States  Courts  and  Magistrates,  56  F.R.D  183,  184 
(1972)    (Order  of  Nov.  20,  1972)    [hereinafter  cited  as  Proposed  Evidence  Rules]. 

^^AlVmy^Thelmpressihle  Myth  of  Erie,  87  Harv.  L.  Rev.  693,  693-94  (1974).  There 
was  also  considerable  opposition  to  the  substance  of  the  privilege  proposals.  See  «d. 
i«  Fed.  R.  Evid.  501. 

"«fl^:  eXlO  ?L  Moore'lsSm  note  15.  §  501.05.  For  the  Advisory  Committee^s  argument 
to  the  same  effect,  see  Proposed  Evidence  Rules,  supra  note  181,  o(5  F.K.U.  Jit  Jd/-.id. 

1"  If  the  present  rule  were  retained,  abolition  would  not  make  it  unworkable ;  it  could 
continue  to  oper^ate  just  as  it  does  now,  but  with  the  federal  co^/t«apP^ying  federal  ev^^ 
dence  law  most  of  the  time  (thus  increasing  the  dearree  of  uniformity),  while  applying 
state  rules  in  the  reduced  number  of  cases  in  which  they  would  govern. 
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D.  The  Proper  Uses  of  Citizenship-Based  Federal  Jurisdiction 

Even  the  most  vigorous  advocates  of  abolishing  the  general  diversity  juris- 
diction seem  to  agree  on  the  retention  of  statutory  interpleader,^^  for  which  scat- 
tered sections  of  the  Judicial  Code  ^^^  provide  subject-matter  jurisdiction,  venue, 
and  nationwide  service  of  process  in  cases  involving  minimally  diverse  defendants 
and  a  stake  of  $500  or  more.  Underlying  this  consensus  is  acceptance  of  the  need 
to  make  sure  a  forum  is  available  to  resolve  disputes  among  scattered  claimants 
to  a  common  fund  or  asset,  a  situation  that  threatens  to  leve  a  stakeholder  liable 
on  more  than  one  mutually  exclusive  claim  if  he  cannot  join  all  the  claimants/^" 
Since  it  is  sometimes  possible  that  no  state  court  could  enable  him  to  do  so,''" 
only  the  federal  system  can  always  provide  a  forum.  Similarly,  there  seems  to  be 
no  inclination  to  eliminate  federal  alienage  jurisdiction  ;  ^"^  like  statutory  inter- 
pleader, it  rests  at  least  in  part  on  a  rationale — ix)ssible  effect  on  American  foreign 
i-elations — that  is  independent  of  the  concern  for  prejudice  against  outsiders 
commonly  used  to  explain  general  diversity. 

Statutory  interpleader  and  alienage  are  widely  accepted  as  entirely  appro- 
priate uses  of  the  federal  courts'  article  III  judicial  power  over  "Contro- 
versies *  *  *  between  Citizens  of  different  States  *  *  *  and  between  a  State, 
or  the  Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects."  Another  such 
use  is  the  recently  revised  federal  jurisdiction  over  cases  involving  a  foreign 
state  as  plaintiff  "''  or  defendant."*  Of  course,  many  believe  that  general  diversity 
is  itself  a  desirable  use  of  Congress'  authority  to  create  citizenship-based  federal 
jurisdiction.  Whatever  the  merits  of  that  position,  general  diversity  and  the 
Strawhridge  rule  have  imposed  focus  on  precisely  what  uses  there  should  be 
of  citizenship-based  federal  jurisdiction.  An  incidental  but  significant  effect  of 
abolition  would  be  to  facilitate  consideration  of  appropriate  limited  uses  and 
their  proper  characteristics."^ 

A  first  illustration  of  general  diversity's  effect  in  impeding  inquiry  into  these 
questions  is  the  extension  to  alienage  cases  of  the  complete  diversity  rule,  dis- 
cussed in  Part  I  of  this  Article.  In  the  case  of  interpleader,  Congress  seems  to 
have  perceived  that  the  rule  would  be  at  odds  with  the  purpose  of  the  device  ^" 
and  wrote  in  a  minimal  diversity  requirement  instead.^"*^'  Yet  in  the  shadow  of 
the  general  diversity  jurisdiction  and  the  Straiohridgc  rule,  to  my  knowledge 
no  court  has  ever  noted  that  the  complete  diversity  requirement  runs  quite  as 
contrary  to  the  foreign  relations  concern  underlying  the  alienage  jurisdiction  ^* 


188  See,  e.q.,  H.  Friendly,  supra  note  3,  at  150. 

i8»  28  U.S.C.  §§  1.^35,  2361  (1976). 

i9f  See  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.S.C.  518  (1916). 

1^1  Since  the  Dunlevy  case,  id.,  and  the  subsequent  enactment  of  the  federal  interpleader 
provisions,  there  have  come  state  long  arm  statutes  making  it  more  often  possible  for  state 
courts  to  reach  distant  claimants,  plus  developments  in  the  constitutional  law  of  personal 
jurisdiction  recognizing  the  significance  for  the  scope  of  personal  jurisdiction  of  difficulty 
in  finding  a  forum,  see,  e.g..  Buckeye  Boiler  Go.  v.  Superior  Court,  71  Cal.  2d  893,  906  & 
n.lO,  458  P.2d  57,  67  &  n.lO,  80  Cal.  Rptr.  113,  123  &  n.lO  (1969).  See  generally  3A 
J.  Moore,  supra  note  15,  T[  22.04  [2.-2],  at  22-28  to  -32.  These  developments  suggest  that 
federal  statutory  interpleader  may  no  longer  be  so  sorely  needed,  but  as  long  as  some 
states  have  restrictive  long  arm  provisions,  see  note  171  supra,  the  Dunlevy  problem  could 
readilv  recur  and  the  need  for  the  federal  nrovision  seems  clear. 

i»2  See.  e.g.,  H.R.  9622,  95th  Cong.,  2d  Sess.  §  1(b)  (1978),  Senate  Hearings,  supra  note  1. 
at  10  (abolishing  general  diversity  but  retaining  alienage  subsections)  ;  H.  Friendly,  suprn 
note  3.  at  149-50. 

W3  28  U.S.C.  §  1332(a)(3)   (1976). 

"4/d.  §  1330(a). 

^"Abolition  of  general  diversity  would  make  removal  to  federal  court  unavailable  to 
out-of-state  defendants  sued  on  state  claims  in  state  courts,  since  removal  is  usually  avail- 
able only  in  cases  that  would  have  been  within  original  federal  jurisdiction.  See  id. 
§  1441(a).  Given  removal's  general  unavailability,  one  idea  for  limited  citizenship-based 
jurisdiction  would  he  to  permit  removal  on  some  showing  of  local  bias.  See,  e.g..  Burger, 
Annual  Report  on  the  State  of  the  Judiciary,  62  A. B.A.J.  443,  444  n.4  (1976).  However, 
such  a  mechanism  would  probably  result  in  so  much  purely  nrocedural  litigation  as  to 
swamp  any  benefits  it  would  produce.  See  Comment.  Diversity  Removal  Where  the  Federal 
Court  Would  Not  Have  Original  Jurisdiction:  A  Suggested  Reform,  114  U.  Pa.  L.  Rev. 
709.  711-12  (1966). 

^^  Complete  diversity  in  interpleader  would  presumably  reouire  that  the  stakeholder- 
plaintiff  not  be  a  citizen  of  the  same  state  as  any  claimant-defendant.  Yet  shared  citizen- 
ship with  one  or  more  (but  less  than  all)  claimants  makes  the  stakeholder  no  more  able 
to  bring  the  others  into  a  single  state  court  than  if  he  shared  citizenship  with  none,  thus 
leavinsr  him  exoosed  to  multiple  liabiliity  if  excluded  from  federal  court. 

'""28  U.S.C.  ai3.35(aUl)  (1976).  The  Supreme  Court  has  upheld  the  constitutionality 
of  basing  federal  iurisdiction  on  minimal  diversity.  See  State  Farm  Fire  rf  Cas.  Co.  v. 
Tashire,  386  U.S.  523,  530-31  (1967). 

i»«  See  p.  968  supra. 
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as  it  would  to  the  danger  of  forum  unavailability  just  justifies  federal  statutory 
interpleader. 

The  American  Law  Institute's  proposal  for  a  "dispersed  necessary  parties" 
jurisdiction  also  illustrates  the  difficulties  that  diversity  jurisdiction  produces 
in  this  area.  At  present,  American  courts  provide  neither  a  general  procedural 
device  nor  a  guaranteed  forum  offering  resolution  in  one  litigation  of  all  related 
matters  arising  out  of  multiparty,  multistate  disputes.^^  Apparently  in  partia 
response  to  that  problem,  the  ALI's  Study  of  the  Division  of  Jurisdiction  Be- 
tween State  and  Federal  Courts  proposed  special  federal  jurisdiction  for  cases 
involving  at  least  minimal  diversity  and  necessary  parties  not  all  amenable  to 
process  in  one  state. -"*'  As  Professor  David  Currie  pointed  out,"'"^  the  problems 
created  by  Strawbridge  provided  the  main  impetus  for  the  proposal:  without 
the  complete  diversity  rule,  a  case  that  came  within  the  ALI's  definition  (and 
satisfied  amount  in  controversy  requirements)  would  come  within  the  general 
diversity  jurisdiction.  Professor  Currie  questioned  the  need  for  the  provisions, 
noting  that  the  ALI  had  given  "not  one  example  *  *  *  of  a  case  requiring  this 
treatment."  ""- 

It  is  not  hard,  though,  to  give  examples  of  cases  that  could  benefit  from  the 
availability  of  some  action-consolidating  device — situations  such  as  mass  torts 
involving  plaintiffs  from  many  states.  There  have  been  some  efforts  in  that  di- 
r*^ction.  employing  devices  such  as  class  actions,^*  transfer  of  venue,^"*  consoli- 
dated pretrial' proceedings,'"^  and  preclusion  rules.""*  But  it  remains  possible  for 
such  judicial  circuses  to  go  to  trial  in  several  rings  and  for  there  to  be  inconsistent 
outcomes.  The  ALI's  proopsal  shows  how  diversity  jurisdiction  and  the  Straw- 
bridge  rule  can  send  efforts  in  this  field  into  obscure  corners.  After  abolition,  at 
least,  discussion  could  proceed  free  from  the  possible  distractions  of  the  complete 
diversity  rule  and  the  dangers  of  creating  circumventions  of  it,  focusing  instead 
on  the  types  of  situations  in  which  the  federal  courts  could  usefully  provide  a 
forum  for  multistate  disputes  and  on  the  sorts  of  procedural  devices  that  would 
be  appropriate."*" 

v.   CONCLUSION 

Even  if  courts,  legislators,  and  rulemakers  took  little  advantage  of  the  op- 
portunities offered  by  abolition  for  further  change  and  development,  the  con- 
siderable simplification  in  federal  practice  resulting  from  abolition  would  be 
an  important  benefit  of  the  measure,  rendering  mostly  superfluous  the  "enormous 
infrastructure  that  has  grown  up  to  support  and  to  define  the  diversity  jurisdic- 
tion." ^*  Many  complex  problems  that  are  largely  products  of  the  diversity  jur- 
isdiction would  virtually  disappear.  Beyond  these  benefits,  abolition  would  faci- 
litate several  decisional  developments  and  statutory  and  rule  reforms  that  are 
now  difficult  or  impossible  because  of  problems  that  fiow  from  diversity  jurisdic- 
tion. Taking  full  advantage  of  these  opportunities  would  lead  to  a  federal  judi- 

509  See  qenerally  McCoid,  A  Single  Package  for  Multiparty  Disputes,  28  Stan  L.  Rev. 
707  (1976)  ;  see  also  State  Farm  Fire  <(■  Cas.  Co.  v.  Tashire,  386  U.S.  52,3,  535  (1967)  (  our 
view  of  interpleader  means  that  it  cannot  be  used  to  solve  all  the  vexing  problems  of  multi- 
party litigation  arising  out  of  a  mass  tort")  1  «0  TT  O  ri     RR0'Q71    OQTR^ 

200  See  ALI  Study,  supra  note  14,  at  67-76,  375-410  (proposed  28  U.S.C.  §§  2371-2376). 

-<»■  See  Currie,  supra  note  4,  at  32  n.l50,  34. 

202  jd    ji^^  29 

203  .^ee  Fed  R  Civ  P.  23.  Though  class  actions  are  not  out  of  the  question  in  mass  tort 
litigation,  "[a]  'mass  accident'  resulting  in  injuries  to  numerous  persons  is  ordinarily 
not  appropriate  for  a  class  action  because  of  the  likelihood  that  significant  questions,  not 
onlv  of  damages  but  of  liability  and  defenses  of  liability,  would  be  present,  affecting  the 
Individuals  in  different  ways."  Advisory  Committee  Notes  on  1966  Amendment  to  Rules, 
reprinted  in  28  U.S.C.  app.,  at  429  (1976).  See  generally  3B  J.  Moore,  supra  note  15, 
1i23.02[2.-18]. 

^"*See2S.  U.S.C.  1404(a)   (1976). 

205  S<pp   iff     8  1407 

=00  See  Restatement  (Second)  of  Judgments  §88(3)  (Tent.  Draft  No  3,  1976)  (factor 
influencing  decisions  on  issue  preclusion  from  previous  litigation  with  others  can  be 
whether  'Ttlhe  person  seeking  to  invoke  favorable  preclusion,  or  to  avoid  unfavorable  pre- 
clusion could  have  effected  joinder  in  the  first  action  between  himself  and  his  present 
adversary")  ;  McCoid.  sMpra  note  199,  at  709-10.  714-24.  ,-,-*-      „^c 

=07  Confinement  of  the  availability  of  the  federal  forum  to  litigation  for  which  it  seems 
especiallv  appropriate— mainly,  federal  question  cases  and  the  limited  citlzenship-based 
jurisdictions  discussed  in  this  Section— could  have  side  effects  on  the  desirability  of  a 
general  provision  for  nationwide  service  of  process.  If  the  jurisdiction  of  the  federal  courts 
were  based  on  deliberate  decisions  about  what  kinds  of  cases  it  is  especially  desirable  that 
thev  be  available  for.  it  would  make  all  the  more  sense  to  have  the  broadest  possible 
process  in  order  to  make  sure  they  were  indeed  available.  See  also  pp.  1004-06  supra. 

=03  Currie,  supra  note  4,  at  49. 


266 

cial  system  different  in  important  respects  from  the  present  one,  but  with  char- 
acteristics that  would  be  attractive  to  many — a  system  with  authority  to  serve 
process  nationwide  and  across  national  boundaries  to  the  limits  permitted  by  the 
Constitution,  having  uniform  ancillary  jurisdiction  to  dispose  of  matters  not 
within  its  original  competence  but  closely  enough  related  to  claims  properly  before 
it,  and  devoted  primarily  to  the  articulation  and  enforcement  of  our  national 
law. 

I  do  not  offer  the  arguments  presented  here  as  dispositive  ones  that  sliould 
clinch  a  case  for  abolition  beyond  possibility  of  reply.  The  reasons  that  others 
have  urged  for  retaining  diversitj' — continuing  reality  of  some  local  prejudice, 
quality  of  federal  court  justice,  broadening  of  federal  judges'  experience,  and 
so  on — are  not  directly  refuted  by  the  points  explored  in  this  Article.  But  this 
examination  of  abolition's  effects,  and  of  the  opportunities  it  would  create,  yields 
an  additional  set  of  reasons  for  eliminating  the  general  diversity  jurisdiction.'"" 
Especially  if  further  reforms  accompany  or  follow  it,  but  even  if  they  do  not, 
abolition  of  diversity  jurisdiction  would  probably  constitute  one  of  the  greater 
steps  since  the  adoption  of  the  Federal  Rules  of  Civil  Procedure  toward  the  goal 
rule  I  sets  for  civil  litigation  in  the  federal  courts — "the  just,  speedy,  and  in- 
exiiensive  determination  of  every  action." 


209  These  benefits,  moreover,  would  not  result  from  measures  short  of  abolition,  such  as 
tlie  no-home-state-plaintiff  approach  urged  by  the  the  ALI,  see  ALI  Study,  supra  note  14, 
at  12  (proposed  28  U.S.C.  §  1302(a))  ("No  person  can  invoke  [general  diversity]  jurisdic- 
tion *  *  *  in  any  district  in  a  State  of  which  he  is  a  citizen"),  and  the  Department  of  Jus- 
tice, see  H.R.  9123,  95th  Cong.,  1st  Sess.  §  1  (1977),  Hearings  on  Diversity  of  Citizenship 
Jurisdiction/ Magistrates  Reform  Before  the  Suiconim.  on  Courts,  Civil  Liberties,  and  the 
Administration  of  Justice  of  the  House  Conim.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  25 
(1977)  ("No  person  can  involve  the  [general  diversity]  jurisdiction  *  *  *  as  a  plaintiff  in 
anv  district  in  a  State  of  which  he  is  a  citizen.").  That  proposal  would  effect  some  reduc- 
tion in  the  diversity  caseload,  but  it  would  leave  us  with  all  the  problems  of  complete 
diversitv  that  trammel  federal  litiaration  and  impede  reforms.  It  misht  even  add  to  the 
present  "burden  of  purely  procedural  litigation  as  parties  maneuvered  and  countermaneu- 
vered  in  efforts  to  evade  or  take  advantage  of  a  new  limit  on  the  still-available  diversity 
jurisdiction.  See  Currie,  supra  note  4,  at  45-46.  Since  its  1977  endorsement  of  the  no- 
home-state-plaintiff  approach,  the  Administration  has  changed  its  position  and  now  sup- 
ports the  outright  abolition  of  diversity  jurisdiction.  See  President's  Message  to  Congress 
on  Proposed  Legislation  to  Reform  the  Federal  Civil  Justice  System,  15  Weekly  Comp.  of 
Pres.  Doc.  342,  3*3-44  (Feb.  27,  1979). 
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(c)   By  Hon.  Robert  J.  Sheran  axd  Hon.  Robert  F.  Utter 

STATE  CASES  BELONG  IN  STATE  COURTS 


Robert  J.  Sheran* 
Barbara  Isaacman** 


INTRODUCTION*** 

During  recent  years  members  of  the  legal  community  have  be- 
come increasingly  concerned  about  the  spiraling  caseload  of  the 
federal  courts.  A  perusal  of  the  most  recent  available  statistics 
demonstrates  that  this  concern  is  justified.  In  the  1976  fiscal  year 
130,597  cases  were  filed  in  the  94  federal  district  courts,  represent- 
ing an  11.3%  increase  over  filings  in  1975  and  an  increase  of  120% 
over  cases  filed  in  1960.i  The  courts  of  appeals  saw  a  similar 
mushrooming  of  activity.  A  record  18,408  new  cases  were  dock- 
eted in  1976  which  represents  a  10.5%  increase  over  fiscal  year 
1975.2  Moreover,  although  the  number  of  filings  and  terminations 
doubled  between  1968  and  1976,  the  number  of  authorized  judge- 
ships for  the  courts  of  appeals  remained  constant  at  97.^ 


•  Chief  Justice,  Minnesota  Supreme  Court  and  Chairman,  Committee  of  Fed- 
eral/State Relations,  National  Conference  of  Chief  Justices,  BA.,  College  of  St 
Thomas,  1936;  LL.B.,  University  of  Minnesota,  1939. 

••  BJL,  Brandeis  University,  1964?  M.A.  University  of  Wisconsin,  1967;  A.B.D., 
University  of  Wisconsin,  1972;  LLB.,  University  of  Minnesota,  1977.  Law  Clerk  to 
Chief  Justice  Sheran,  1977-78.  Presently  working  in  Mozambique  on  various 
projects  including  a  United  Nations  study  of  women. 

*♦♦  Since  the  preparation  of  this  article,  Congress  has  passed  H.R.  7843,  signed 
on  October  20,  1978  as  Public  Law  95-486,  which  increases  the  number  of  federal 
district  judgeships  by  117  to  a  total  of  516  and  federal  circuit  judgeships  by  35  to  132. 
While  changing  some  of  the  statistics  quoted  below,  this  much  needed  legislation 
does  not  dispel  the  concerns  leading  us  to  advocate  here  the  elimination  of  federal 
diversity  jurisdiction.  Simply,  the  federal  caseload  consistently  grows  faster  than 
the  willingness  of  Congress  to  create  additional  judgeships.  New  federal  judges 
are  needed  just  to  handle  the  predictable  increase  of  cases  in  subject  areas  by  na- 
ture not  assignable  to  the  states.  Nor  does  the  passage  of  this  legislation  make  the 
elimination  of  federal  diversity  jurisdiction  an  academic  question — ^the  last  House 
of  Representatives  passed  a  diversity  jurisdiction  bill  in  full  knowledge  of  the  up- 
coming increases  in  federal  judgeships,  and  it  can  be  assumed  that  legislation  elim- 
inating or  curtailing  diversity  jurisdiction  will  be  considered  by  the  next  Congress. 

1.  1976  Annual  Report  of  the  Director  of  the  Administrative  OflBcE  op 
THE  United  States  Courts  169  (1977)  [hereinafter  cited  as  United  States  Courts 
19761. 

2.  Id.  at  152. 

3.  Id.  In  1962  there  were  78  authorized  appeals  court  judgeships.  The  number 
was  increased  to  97  in  1968  and  has  remained  at  that  figure  since  then.  The  judicial 

(1) 


I  1      1^  T  n  1  Q 
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Despite  major  efforts  by  the  federal  courts  to  streamline  their 
activities  and  become  more  efficient,*  every  year  they  find  them- 
selves further  and  further  behind  in  clearing  their  dockets.^    In 

caseload  of  the  appeal  court  between  1962  and  1976,  however,  has  more  than  kept 
pace  with  the  increased  number  of  judgeships.  While  the  number  of  judgeships 
rose  by  only  24.4%  between  1962  and  1976,  the  number  of  cases  filed  and  terminated 
increased  by  281.7%  and  294.2%  respectively  during  this  period.  Id.  at  153.  These 
figures  demonstrate  the  complete  failure  of  Congress  to  comprehend  and  deal  ade- 
quately with  the  dilemma  facing  the  federal  courts. 

4.  Between  1970  and  1976,  for  example,  the  district  courts  increased  their  ter- 
mination rate  by  40%  from  201  cases  per  authorized  judgeship  in  1970  to  276  cases 
per  authorized  judgeship  in  1976.  Id.  at  152-53.  Only  the  Second  Circuit,  however, 
closed  more  cases  than  were  filed.    Id.  at  157. 

5.  This  problem  is  graphically  depicted  in  the  following  chart  showing  the  in- 
creasing backlog  of  the  federal  district  courts: 

Civil  Cases  per  authorized  judgeship 
Authorized  Pending  on 

Fiscal  year        judgeships  Filed  Terminated       June  30 


1940 

183 

190 

204 

161 

1950 

218 

296 

244 

255 

1960 

245 

242 

2S2 

250 

1970 

401 

218 

201 

232 

1974 

400 

259 

244 

268 

1975 

400 

293 

262 

299 

1976 

399 

327 

276 

351 

United  States  Courts  1976,  supra  note  1,  at  171.  The  courts  of  appeals  face  a  simi- 
lar problem. 

Appeals  Filed,  Terminated,  And  Pending  In  The 
U.S.  Courts  of  Appeals  Fiscal  Years  1962  Through  1976 


Fiscal  year 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

1972 

1973 

1974 

1975... 

1976 


Number  of 

judge- 
ships as  of 
Jime  30 

78 
78 
78 
78 
88 

88 
97 
97 
97 
97 

97 
97 
97 
97 
97 


Filed 

4,823 
5,437 
6,023 
6,766 
7,183 

7,903 

9,116 

10,248 

11,662 

12,788 

14,535 
15,629 
16,436 
16,658 
18,408 


Appeals 
Terminated       Pending 


4,167 
5,011 
5,700 
5,771 
6,571 

7,527 

8,264 

9,014 

10,699 

12,368 

13,828 
15,112 
15,422 
16,000 
16,426 


3,031 
3,457 
3,780 
4,775 
5,387 

5,763 
6,615 
7,849 
8,812 
9,232 

9,939 
10,456 
11,470 
12,128 
14,110 


Increase  in 
appeals 
pending 

656 
426 
323 
995 
612 

376 
852 
1,234 
963 
420 

707 

517 
1,014 

658 
1,982 
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1976,  327  civil  cases  were  filed  for  each  of  the  399  authorized  district 
court  judgeships,^  which  represents  a  50%  increase  over  1970,  the 
year  in  which  the  number  of  judgeships  was  last  raised.  And  al- 
though the  judges  were  able  to  increase  their  terminations  by 
about  40%  in  this  seven  year  period,  the  ever  increasing  number  of 
cases  filed  meant  that  the  pending  caseload  at  the  close  of  each 
year  also  roseJ  At  the  end  of  1976  there  were  pending  351  civil 
cases  per  authorized  judgeship,  a  rise  of  more  than  50%  over  the 
pending  caseload  per  judgeship  in  1970.^  Similar  gloomy  results 
must  be  reported  for  the  courts  of  appeals.  In  1968,  the  last  time 
the  number  of  judgeships  was  increased,  there  were  6,615  cases 
pending;  in  1976  there  were  14,110  pending  cases,  an  increase  of 
113.3%  with  no  increase  in  the  number  of  appellate  judgeships.^ 

Many  reasons  have  been  advanced  for  this  tremendous  in- 
crease in  litigation,  some  of  which  help  to  explain  increased  utili- 
zation of  state  courts  as  well  as  federal  ones.^^  The  most 
fundamental  factor  seems  to  be  the  growth  of  population  in  the 
United  States;  the  existence  of  more  persons  in  the  same  amount 
of  physical  space  is  bound  to  create  more  conflicts,  some  of  which 
end  up  in  court.  Thus,  increases  in  personal  mobility,  in  automo- 
bile ownership  and  use,  in  economic  activities,  and  in  the  urban 


Percent 
change 
1976  over 

1962 — 

1968 — 

1975 — 

Id.  at  153. 

6.  It  should  be  noted,  however,  that  aU  the  authorized  judgeships  are  not  filled 
because  of  the  time  it  takes  to  find  and  confirm  replacements.  Thus,  although  there 
were  399  authorized  district  court  judgeships,  only  375  were  filled  on  June  30,  1976. 
At  the  appeals  court  level  only  94  of  the  97  authorized  positions  were  taken.  Id.  at 
76. 

7.  One  must  also  remember  that  the  size  of  the  pending  caseload  is  a  function 
not  only  of  the  number  of  filings  but  also  of  the  complexity  of  the  issues  presented. 
The  more  complex  the  subject  matter,  the  longer  it  takes  to  terminate  the  case. 
Thus,  for  example,  although  only  499  cases  were  filed  under  the  National  Environ- 
mental Protection  Act,  42  U.S.C.  §§  4321-4347  (1970),  in  1976,  they  are  so  complex 
that  they  consume  a  tremendous  amount  of  judicial  time.  See  Judd,  The  Ex- 
panding Jurisdiction  of  the  Federal  Courts,  60  A.BA.J.  938  (1974);  United  States 
Courts  1976,  supra  note  1,  at  129. 

8.  United  States  Courts  1976,  supra  note  1,  at  171. 

9.  Id.  at  76. 

10.  The  caseload  of  state  courts  has  also  risen  dramatically.  Chief  Justice  Rob- 
ert J.  Sheran  reported  in  his  1978  State  of  the  Judiciary  address  that  14%  more  mat- 
ters were  filed  with  the  Minnesota  Supreme  Court  in  1977  than  1976. 


281.7 

294.2 

365.5 

101.9 

98.8 

113.3 

10.5 

2.7 

16.3 
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crime  rate  all  help  to  raise  the  caseloads  of  the  nation's  courts, 
both  state  and  federal.  ^^  This  pattern  has  been  aided  by  the  in- 
creased affluence  of  many  of  our  citizens  which  permits  more  peo- 
ple the  luxury  of  litigation. 12  And  for  poor  citizens  the 
development  of  legal  assistance  for  indigent  criminal  defendants 
as  well  as  civil  legal  aid  programs  has  permitted  poor  persons  for 
the  first  time  to  litigate  problems  of  concern  to  them.^^  Finally, 
expanding  constitutional  concepts,  such  as  equal  protection  and 
due  process,  have  caused  people  to  turn  more  and  more  to  the 
courts  for  relief  against  perceived  oppressions  at  the  hands  of  both 
their  government  and  private  citizens.^^ 

Aside  from  these  general  reasons  for  the  increase  in  litigation, 
there  are  some  specific  causes  of  the  soaring  caseload  in  the  fed- 
eral courts.  The  most  important  of  these  factors  is  the  creation  by 
Congress  of  new  federal  statutory  rights,  primarily  during  the  last 
decade,  which  can  be  vindicated  in  the  federal  courts.^^   The  sub- 


11.  Judgeship  Criteria,  Am.  Jud.  Soc'y  3  (1973). 

12.  C.  McGowAN,  The  Organization  of  Judicial  Power  in  the  United  States 
77  (1969). 

13.  Id.  at  78-79.  The  Legal  Services  Program  was  created  by  the  Economic  Op- 
portunity Amendments  of  1966,  Pub.  L.  No.  89-794,  §211-l(b),  80  Stat.  1451,  as 
amended.  Economic  Opportunity  Amendments  of  1967,  Pub.  L.  No.  90-222,  §222,  81 
Stat.  672  (repealed  1974).  It  now  appears  as  the  Legal  Services  Corporation,  42 
U.S.C.  §2996  (Supp.  V  1975). 

14.  Id.  at  79. 

15.  Judd,  supra  note  7,  at  938.  See  also  H.  Friendly,  Federal  Jurisdiction:  A 
General  View  22-26  (1973). 

Each  year  the  Administrative  Office  of  the  United  States  Courts  prepares  an 
"Impact  Study  of  Major  Statutes  and  Events  on  Criminal  and  Civil  Caseload  in  the 
U.  S.  District  Courts"  that  delineates  the  ways  in  which  congressional  activity  af- 
fects the  caseload  of  the  federal  courts.  See,  e.g..  United  States  Courts  1976, 
supra  note  1,  at  119-48.    The  following  chart  presents  the  problem  graphically: 
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stantive^^  and  proceduraP"^  rulings  of  the  federal  courts,  especially 


CHART  1 

Civil  Cases  Filed  in  the  U.S.  District  Courts 

Fiscal  Years  1960-1976 


CIVIL  CASES  FILED 


125,000  - 


115,000  - 


105,000  - 


95,000  - 


85,000  - 


75,000  - 


65,000  - 


55,000 
nSCAL 
YR 


_  60     61     62     63     64     65     66    67     68     69     70     71      72    73     74     75     76 
Source:  Administrative  Office  of  the  United  States  Courts 


IcL  at  120. 

Mr.  Chief  Justice  Warren  E.  Burner  has  suggested  that  this  kind  of  behavior  by 
Congress  is  irresponsible  and  has  called  for  an  impact  before  any  legislation  is 
passed  that  will  affect  the  caseload  of  the  federal  court  Burger,  1977  Report  to  the 
American  Bar  Association,  63  A-BAJ.  504,  505  (1977). 

16.    The  major  substantive  changes  include: 

(1)  an  increased  role  by  the  federal  courts  in  the  supervision  of  state 
criminal  justice  administration  resulting  both  from  the  selective  incor- 
poration of  the  Bill  of  Rights  into  the  due  process  clause  of  the  Four- 
teenth Amendment  and  from  the  habeas  corpus  decisions  from  Fay  v. 
Noia; 

(2)  the  utilization  of  the  equal  protection  clause  in  school  desegregation, 
reapportionment,  discrimination  on  the  basis  of  age,  sex,  economic 
status; 
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the  Supreme  Court,  which  have  created  new  causes  of  action  and 
hberalized  access  to  the  courts  have  also  attracted  much  new  Uti- 
gation.  Together,  they  have  created  the  illusion  that  if  a  problem 
exists  that  cannot  be  remedied  elsewhere,  the  federal  courts  will 
be  able  to  fashion  a  solution.  ^^ 

The  problem  of  the  spiraUng  federal  caseload  takes  on  added 
significance  when  one  realizes  that  the  trends  and  circumstances 
that  produced  more  than  a  doubling  of  the  federal  caseload  in  the 
last  sixteen  years  are  Ukely  to  persist^^  and  maybe  even  accelerate 
unless  drastic  action  is  taken.  For  example,  federal  question  cases 
accounted  for  the  greatest  portion  of  the  increase  in  the  federal 
caseload  during  this  period,^"  and  there  is  no  indication  that  the 
number  of  cases  in  this  category  will  not  continue  to  increase  in 
the  future.  Federal  question  cases  now  account  for  53.9%  of  the 
total  number  of  civil  cases  filed  in  the  district  courts  (see  Chart 
#1),  and  it  is  likely  that  filings  in  this  area  will  continue  to  increase 
even  if  Congress  passed  no  other  statutes  dealing  with  these  or 
similar  federal  rights,  an  outcome  that  is  extremely  unUkely.  Al- 
though antitrust  litigation^i  accounts  for  only  1.2  percent  of  the  to- 
tal civil  filings,  it  is  the  most  time-consuming  category  of  cases,^^ 

(3)     the  revitaUzation  of  the  Civil  Rights  Act  of  1871,  especially  42  U.S.C.  §§ 
1981,  1983,  1985(3)  (1970). 

17.  Among  the  important  procedural  changes  are: 

(1)  the  liberalization  of  the  standing  requirement; 

(2)  the  contraction  of  the  political  question  category; 

(3)  the  permission  of  private  parties  to  get  review  of  administrative  ac- 
tion; 

(4)  the  growth  of  class  action  suits  following  the  revision  of  the  Federal 
Rules  of  Civil  Procedure  in  1966. 

18.  The  "Burger  Court"  has  reiterated  in  numerous  decisions  that  there  are 
some  problems  for  which  no  solution  exists.  See,  e.g.,  Huffman  v.  Pursue,  Ltd.,  420 
U.S.  592,  606  n.l8  (1975)  ("We  in  no  way  intend  to  suggest  that  there  is  a  right  of 
access  to  a  federal  forum  for  the  disposition  of  aU  federal  issues  *  *  •"). 

This  position  is  at  variance  with  that  taken  by  the  "Warren  Court"  which  went 
to  lengths  to  extend  the  authority  of  the  federal  courts. 

19.  By  emphasizing  such  concepts  as  standing,  justiciability,  equitable  juris- 
diction remedies,  case  and  controversy,  and  comity  and  by  narro\ying  the  circum- 
stances under  which  class  actions  are  appropriate,  the  Supreme  Court  has  curtailed 
federal  jurisdiction.    See  notes  53-70  infra  and  accompanying  text. 

20.  United  States  Courts  1976,  supra  note  1,  at  122. 

21.  15U.S.C.  §§1-31  (1970). 

22.  UNrrED  States  Courts  1976,  supra  note  1,  at  125. 
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CIVIL  CASES  COMMENCED 

United  States  District  Courts 

Fiscal  Year  1976 


TOTAL  CIVIL  CASES:  130,597 
STATUTORY  ACTIONS— 70,372  (53.9%) 


TORTS— 25,736  (19.8%) 


STATE  PRISONER  PETITIONS— 11.5% 


FEDERAL  PRISONER 
PETITIONS— 3.7% 


CIVIL 
RIGHTS— 9.4% 


LABOR 

LAWS— 5.9% 

N.A.R.A.*-0.1%-J 

FORFEITURES. 

&  PENALTIES— 2.0% 

SOCIAL  SECURITY— 7.9% 

ANTI-TRUST— 1.2%-^  / 
TAX  SmTS— 1.4% 
COPYRIGHT,  PATENT 
AND  TRADEMARK— 2.0% 

OTHER  STATUTORY— 8.7% 


•  Narcotic  Addict  Rehabilitation  Act  of  1966,  Title  m. 
♦•  Of  these,  31,675,  or  63.7%,  were  based  on  diversity  of  citizenship. 
(Source:  1976  Annual  Report  of  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts  122,  174  [1977].) 


thus  adding  greatly  to  the  over-all  burden  on  the  federal  courts. 
Moreover,  because  it  is  part  of  our  ethos  that  competition  serves 
the  public  interest  and  should  be  stimulated  by  the  federal  govern- 
ment and  by  private  attorneys-general,  such  litigation  is  likely  to 
increase  rather  than  decrease.   Similar  considerations  apply  to  the 
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environmental  cases^^  now  reaching  the  federal  courts  in  increas- 
ing numbers.24 

Civil  rights  cases,  which  represented  almost  10%  of  all  civil 
filings  in  1976,  is  another  area  of  federal  question  Utigation  that  is 
likely  to  increase  in  the  future.  Since  the  establishment  of  the 
Equal  Employment  Opportunities  Commission  in  1972,^5  there  has 
been  a  sharp  increase  in  equal  employment  cases  which  now  com- 
prise nearly  43%  of  all  civil  rights  suits  filed.26  With  the  recent 
shift  from  race  to  sex  discrimination  cases,  it  is  likely  that  this 
trend  of  increased  filings  will  continue.  Social  security  cases,  an- 
other employment-related  area,  have  also  risen  in  numbers.  In 
1976,  they  also  accounted  for  almost  10%  of  the  civil  caseload,  an 
increase  of  77%  above  the  number  filed  in  1975  and  189  percent 
above  such  filings  in  1974.2'^  The  major  cause  of  this  increase  was 
the  burgeoning  number  of  "black  lung"  cases^s  which  represented 
47%  of  all  social  security  cases  filed  in  1976:29  Since  the  federal 
government  is  only  now  beginning  to  deal  with  the  "black  lung" 
problem,  litigation  in  this  area  should  also  continue  to  rise.  Fi- 
nally, the  courts  have  seen  a  massive  increase  in  prisoner  petitions 
from  both  state  and  federal  prisoners.^o  Although  they  only  rose 
by  2.6%  in  the  last  fiscal  year,  they  represent  15%  of  the  total  civil 
caseload.3i  Prisoner  petitioners  increased  by  810%  since  1960,^2 
and  they  are  unlikely  to  disappear^^  until  massive  changes  are 
made  in  the  administration  of  criminal  justice  in  this  country. 

The  increasing  vigilence  of  private  citizens  in  enforcing  the 
rights  protected  under  the  Bill  of  Rights  and  federal  statutory  law 

23.  The  most  important  of  these  include  NEPA,  42  U.S.C.  §§  4321-4347  (1970); 
Federal  Water  PoUution  Control  Act,  33  U.S.C.  §§  1251-1376  (Supp.  1977);  Air  PoUu- 
tion  Prevention  and  Control  Act,  42  U.S.C.  §§  7401-7642  (Supp.  1977);  Federal  Insec- 
ticide, Fungicide  and  Rodenticide  Act,  7  U.S.C.  §§  136-136y  (Supp.  1978);  OU 
Pollution  Act,  33  U.S.C.  §§  1001-1016  (Supp.  1977). 

24.  In  his  report  the  Director  anticipated  an  increase  in  enforcement  of  such 
environmental  suits  with  the  abatement  of  the  recession.  United  States  Courts 
1976,  supra  note  1,  at  129  (Ease  with  which  such  environmental  suits  can  be 
brought;  liberal  interpretation  by  the  courts  of  standing.). 

25.  42  U.S.C.  §§  2000e-16-2000e-17  (Supp.  1973). 

26.  United  States  Courts  1976,  supra  note  1,  at  129. 

27.  Id.  at  127. 

28.  The  Federal  Mine  Safety  and  Health  Act  of  1977,  30  U.S.C.  §§  801-825  (Supp. 
1978),  Black  Lung  Benefits  Act,  30  U.S.C.  §§  901-958  (Supp.  1973). 

29.  United  States  Courts  1976,  supra  note  1,  at  127. 

30.  Between  1960  and  1976  the  number  of  petitions  by  those  incarcerated  in 
state  institutions  soared  by  1,624%.  Most  of  these  were  habeas  corpus  petitions. 
During  the  same  period  the  petitions  of  federal  prisoners  rose  by  266%.  Untfed 
States  Courts  1976,  supra  note  1,  at  133. 

31.  They  do  not,  however,  consume  15  percent  of  the  time  of  the  district  court 
judges  because  most  of  them  are  dismissed  immediately  as  frivolous  complaints. 

32.  United  States  CoxmTS  1976,  supra  note  1,  at  133.  , 

33.  Although  recent  decisions  make  it  harder  for  prisoners  to  prevail,  see  note 
58  ii\fra,  they  do  not  seem  to  have  stemmed  the  tide  of  such  petitions. 
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is  a  positive  development  that  must  not  be  hampered.  Neverthe- 
less, unless  we  are  able  to  provide  a  relatively  speedy  forum  for 
the  vindication  of  those  rights,  alternative  methods  of  dispute  reso- 
lution may  be  sought  which  are  less  compatible  with  our  legal  tra- 
dition.^ For  these  reasons,  drastic  steps  must  be  taken  to  free  the 
courts  of  cases  that  either  do  not  belong  there  or  can  be  better  re- 
solved in  some  other  fashion;  only  then  will  we  be  able  to  ensure 
that  the  courts  remain  available  to  decide  the  cases  that  need  to  be 
litigated  there.^ 

ALTERNATIVE  MEANS  FOR  IMPROVING  THE  FLOW  OF 
CASES  IN  THE  FEDERAL  COURTS 

Increase  Size  of  Federal  Judiciary 

The  most  logical  solution  to  the  problem  of  the  overworked 
federal  courts  would  be  to  simply  increase  the  number  of  federal 
judges  until  the  federal  judiciary  reached  a  size  capable  of  han- 
dling the  work  coming  into  the  courts.  Legislation  is  currently 
making  its  way  through  Congress  which  will  partly  solve  the  prob- 
lem,^ but  even  when  it  is  enacted,  this  legislation  will  not  provide 
a  sufiBcient  number  of  additional  judges  to  enable  the  federal 
courts  to  deal  with  their  present  and  projected  caseload  problems. 

For  some  reason  Congress  has  historically  been  unsympa- 
thetic to  the  plight  of  the  federal  courts.  Additional  judgeships 
have  been  slow  in  coming,  and  the  increases  finally  authorized 
have  been  minimal  in  Ught  of  the  problems  existing  at  the  time 
each  legislative  increase  has  been  passed.  By  the  time  new  judge- 
ships are  authorized  and  filled,  the  caseload  has  already  become 

34.  The  two  possibilities  that  come  to  mind  are  self-help  and  the  imposition  of 
a  more  authoritarian  political  system,  neither  of  which  is  an  acceptable  alternative. 

35.  This  position  of  course  relfects  the  value  judgment  of  the  authors  that  the 
protection  of  the  individual  from  overreaching  by  the  govenmient  is  one  of  the  ma- 
jor functions  of  the  courts,  both  state  and  federal.  Accord,  C.  McGowan,  supra  note 
12;  Johnson,  The  Role  of  the  Judiciary  unth  Respect  to  the  Other  Branches  of 
Government,  11  Ga.  L.  Rev.  455  (1977)  [hereinafter  cited  as  The  Role  of  the 
Judiciary];  Johnson,  Observation:  The  Constitution  and  the  Federal  District  Judge, 
54  Tex.  L.  Rev.  903  (1976)  (hereinafter  cited  as  7%e  Constitution  and  the  Federal 
District  Judge] . 

36.  HJl.  7843,  which  would  increase  the  size  of  the  federal  judiciary  by  140 
judges  passed  the  House  of  Representatives  on  February  7,  1978.  This  bill  is 
slightly  different  from  the  Senate  version  which  also  mandated  division  of  the  Fifth 
Circuit  Court  of  Appeals  into  two  circuits.  The  bill  has  gotten  bogged  down  in  Con- 
ference, and  it  is  not  clear  how  it  will  actually  look  upon  final  enactment.  Two  of 
the  major  areas  of  controversy  appear  to  be  the  reorganization  of  some  of  the  cir- 
cuits and  the  merit  selection  of  district  court  judges.  For  a  brief  discussion  of  some 
of  the  problems  involved  see  State  of  the  Judiciary  and  Access  to  Justice:  Hearings 
before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of 
the  House  Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  309-10,  323-26  (1977). 
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unmanageable  even  with  the  additional  judges  that  have  then  be- 
come available. 

The  usual  reason  given  for  msiintaining  the  relatively  small 
size  of  the  federal  judiciary  is  that  any  massive  increase  in  its  size 
would  require  the  recruitment  of  more  mediocre  persons  which,  in 
turn,  would  dilute  the  high  prestige  in  which  the  federal  judiciary 
is  heM.  This  argument  was  first  espoused  by  Felix  Frankfurter  in 
1928  as  part  of  his  thesis  that  there  was  a  need  to  limit  the  jurisdic- 
tion of  the  federal  courts.^'' 

A  powerful  judiciary  implies  a  relatively  small 
number  of  judges.  Honorific  motives  of  distinction  have 
drawn  even  to  the  lower  federal  bench  lawyers  of  the  high- 
est quality  and  thereby  built  up  a  public  confidence  com- 
parable to  the  feelings  of  Englishmen  for  their  judges. 
Signs  are  not  wanting  that  an  enlargement  of  the  federal 
judiciary  does  not  make  for  maintenance  of  its  great  tradi- 
tions *  *  *.  It  is  idle  to  ratio  the  number  of  judges  to 
changes  in  the  wealth  or  population  of  the  country.  Sub- 
tle considerations  of  psychology  and  prestige  play  havoc 
with  the  mechanical  notion  that  increase  in  the  business 
of  the  federal  courts  can  be  met  by  increasing  the  number 
of  judges.^ 

Although  this  position  has  been  accepted  uncritically  by  legal 
commentators,^^  it  does  not  ineluctably  follow  that  size  alone  de- 
termines quality.  In  fact,  in  1928  Frankfurter  bemoaned  the  fact 
that  the  number  of  federal  judges  had  by  that  date  increased  to 
170,  up  from  115  in  1907  and  66  in  1884.40  Yet,  those  who  accept  his 
argument  in  the  1970's  are  talking  about  496  federal  judges,**  a 
number  which,  by  Frankfurter's  standards,  would  likely  include 
some  mediocre  members  of  the  bar.  Frankfurter's  present-day 
counterparts,  however,  are  afraid  that  if  the  number  were  to  get 
beyond  496,  the  quality  of  federal  judges  would  be  bound  to  suffer 
and  their  prestige  to  drop  drasticaUy  causing  all  Americans  to  lose 
confidence  in  the  federal  judiciary. 

Moreover,  if  one  were  to  accept  Frankfurter's  argument,  then 
state  judges,  by  the  mere  fact  of  their  greater  numbers,  are  bound 
to  be  inferior  to  their  federal  counterparts.  If  some  state  judges  do 
in  fact  suffer  by  comparison,  we  contend  that  the  reasons  lie  in  the 

37.  Frankfurter,  Distribution  of  Judicial  Power  Between  United  States  and 
State  Courts,  13  Cornell  L.Q.  499  (1928). 

38.  Id.  at  515-16. 

39.  See,  e.g.,  Anderson,  The  Line  Between  Federal  and  State  Court  Jurisdiction, 
63  Mich,  L.  Rev.  1203,  1212  &  n.30  (1965);  Clark,  A  CommerUary  on  Congestion  in  the 
Federal  Courts,  8  St.  Mary's  LJ.  407,  409  (1976). 

40.  Frankfurter,  supra  note  37,  at  515-16. 

41.  United  States  Courts  1976,  supra  note  1,  at  76. 
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methods  of  recruitment,  compensation,  and  their  differential  de- 
grees of  independence  from  the  other  branches  of  government.*^ 

Congress'  reluctance  to  increase  the  size  of  the  federal  judici- 
ary probably  stems  more  from  its  fear  that  the  process  would  be 
irreversible.  Once  more  judgeships  are  created,  their  holders  get 
appointed  to  lifetime  tenure,  and  it  would  be  impossible  to  cut 
back  the  size  of  the  judiciary  at  a  later  time,  even  if  the  caseload 
decreased  sufficiently  to  warrant  it.  Thus,  Congress  prefers  to 
move  slowly  and  overly  cautiously. 

Another  related  reason  for  congressional  delay  in  legislating 
more  federal  judges  is  the  very  poUtical  nature  of  the  judicial  ap- 
pointment process.  When  Congress  approves  new  judgeships,  the 
political  party  in  power  gains  an  enormous  poUtical  advantage  by 
controlling  the  selection  procedures.  Since  both  federal  district 
court  and  appellate  judges  have,  in  the  past,  been  chosen  over- 
whelmingly from  the  political  party  of  the  United  States  Presi- 
dent,'*^  it  may  be  that  the  Republicans  in  the  Congress  would 
prefer  to  stave  off  any  massive  infusion  of  judges  until  there  is  a 
Republican  in  the  White  House.^  Similarly,  controversies  over 
exactly  which  states  wiU  receive  additional  judgeships  may  oper- 
ate to  force  those  whose  states  are  not  among  the  chosen  to  vote 
against  such  a  proposal  even  if  they  belong  to  the  same  political 

42.  See  notes  216-227,  299-302  and  accompanying  text  infra. 

43.  See,  e.g.,  Goldman,  Characteristics  of  Eisenhower  and  Kennedy  Appointees 
to  the  Lower  Federal  Courts,  18  West.  Pol.  Q.  755  (1963);  Gk)ldman,  Judicial  Back- 
grounds, Recruitment,  and  the  Party  Variable:  The  Case  of  the  Johnson  and  Nixon 
Appointees  to  the  United  States  District  and  Appeals  Courts,  1974  Ariz.  St.  L.J.  211; 
Goldman,  Judicial  Appointments  to  the  United  States  Court  of  Appeal,  1967  Wis.  L. 
Rev.  186.  See  also  Hall,  101  Men:  The  Social  Composition  and  Recruitment  of  the 
Antebellum  Lower  Federal  Judiciary,  7  Rutgers-Camden  L.J.  199  (1976);  Halper, 
Supreme  Court  Appointments:  Criteria  and  Consequences,  21  N.Y.L.F.  563  (1976). 

Goldman  notes  that  between  1920  and  1972  over  90%  of  the  appointments  to  the 
federal  appeals  courts  were  affiliated  with  the  political  party  of  the  appointing  Pres- 
ident.   Goldman,  1974  Akiz.  St.  L.J.  at  218;  Goldman,  1967  Wis.  L.  Rev.  at  196  &  n.32. 

44.  Merit  selection  of  the  federal  judiciary  may  avoid  this  problem  to  a  certain 
extent.  President  Carter  has  spoken  out  in  favor  of  merit  selection,  and,  by  Execu- 
tive Order,  he  has  imposed  a  system  of  merit  selection  of  appellate  court  judges. 
Exec.  Order  No.  11972,  42  Fed.  Reg.  9659  (1977),  as  amended  by  Exec.  Order  No. 
11993,  42  Fed.  Reg.  27197  (1977).  It  should  be  noted,  however,  that  this  is  just  an 
experiment  and  that  the  Executive  Order  expires  on  December  31,  1978.  Exec.  Or- 
der No.  11972,  sec.  8.  Another  shortcoming  of  Carter's  approach  is  that  he  gets  to 
choose  the  Commission  that  recommends  five  persons  for  the  particular  vacancy 
involved-  Exec.  Order  No.  11993,  sec.  3(a)(4).  This  means  that  the  political  pres- 
sures for  appointing  a  member  of  the  President's  poUtical  party  may  still  remain. 

Because  of  the  greater  possibility  of  political  patronage,  merit  selection  of  dis- 
trict court  judges  does  not  yet  exist.  While  the  Justice  Department  is  in  favor  cf 
such  procedures  at  the  district  court  level  as  well,  much  poUtical  opposition  exists 
in  Congress.  Some  members  of  Congress  use  their  own  form  of  merit  selection  by 
appointing  selection  committees  to  cover  the  various  districts  within  their  constitu- 
encies. See,  123  Cong.  Rec.  S17123  (daily  ed.  Oct.  13, 1977).  This,  of  course,  does  not 
necessarily  remove  the  poUtical  element  from  the  appointment  process. 
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party  as  the  President.*^ 

For  all  of  these  reasons,  therefore,  it  is  highly  unlikely  that 
Congress  will,  in  fact,  increase  the  size  of  the  federal  judiciary 
sufficiently  for  it  to  handle  effectively  its  projected,  much  less  its 
current,  caseload.  Although  it  is  still  necessary  to  work  to  achieve 
such  an  outcome,  we  must  also  focus  our  attention  on  other  pro- 
posals to  ease  the  caseload  of  federal  judges  at  all  levels. 

9 

Diversion  of  Cases  to  Non-Judicial  Forums 

Another  possible  way  to  reUeve  the  federal  courts  of  some  of 
their  caseload  would  be  to  employ  nonjudicial  techniques  of  dis- 
pute resolution  on  a  wider  scale.  Although  the  courts  were  origi- 
nally hostile  to  this  concept,  and  refused  to  enforce  arbitration 
clauses  in  contracts  on  the  ground  that  it  impermissibly  deprived 
them  of  their  proper  jurisdiction  and  thus  was  against  pubUc  pol- 
icy,*^ compulsory  arbitration  has  become  an  accepted  alternative 
to  litigation  in  Isirge  numbers  of  situations.^"^    Mediation  and  con- 

45.  Such  controversies  can  be  seen  in  the  history  of  the  most  recent  legislation 
to  wind  its  way  through  Congress. 

46.  See,  e.g.,  Boughton  v.  Farmers  Ins.  Exch.,  354  P.2d  1085,  79  A.L.R.  2d  1245 
(Okla.  1960). 

47.  See  Lodges  700,  743,  1746,  Int'l  Ass'n  of  Machinists  &  Aerospace  Workers  v. 
NLRB,  525  F.2d  237  (2d  Cir.  1975)  (strong  congressional  pohcy  of  encouraging  arbi- 
tration of  labor  disputes);  9  U.S.C.  §2  (1970). 

One  commentator  argues  that  arbitration  might  not  retain  its  advantages  of  pri- 
vacy, speed  and  informality  when  it  is  utilized  in  other  than  a  contractual  context. 
McCree,  Address  to  1977  Law  Alumni  Reunion  Banquet,  Georgetown  University 
Law  Center,  reprinted  in  State  of  the  Judiciary  and  Access  to  Justice:  Hearings 
before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of 
the  Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  789  (1977).  He  is  also  concerned 
that  arbitration  proposals  single  out  relatively  small  claims — ^the  very  areas  affect- 
ing the  powerless  and  poor  that  Congress  thought  were  sufficiently  important  to 
exempt  from  the  jurisdictional  amount  requirement  of  28  U.S.C.  §  1331.  Id.  at  5.  A 
similar  argument  was  made  by  Thomas  Ehrhch,  President  of  the  Legal  Services 
Corporation, 

In  the  cause  of  easing  the  congestion  in  the  Federal  courts,  we  must  not 
allow  the  perception,  let  alone  the  reality  of  secondclass  or  cheap  justice 
for  the  poor.   The  poor  have  long  sought  effective  access  to  the  federal  sys- 
tem of  justice  in  general,  and  to  the  Federal  courts  in  particular.    We  must 
not  relegate  their  cases  and  their  problems  to  institutions  and  tribunals 
that  appear  to  be  set  up  only  for  them  and  that  other  participants,  the 
wealthy  and  the  Government,  are  able  to  avoid. 
State  of  the  Judiciary  and  Access  to  Justice:  Hearings  before  the  Subcomm.  on 
Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of  the  House  Comm.  on  the 
Judiciary,  95th  Cong.,  1st  Sess.  49  (1977)  (statement  of  Thomas  Ehrlich). 

Another  way  to  lighten  the  workload  of  the  federal  district  court  judges  is 
through  the  increased  use  of  federal  magistrates.  The  Federal  Magistrates  Act,  28 
U.S.C.  §§  631-639  (Supp.  1978)  was  passed  in  1968  to  assist  federal  district  court 
judges  in  this  regard.  Under  28  U.S.C.  §  636(B)  (1),  as  amended  by  Pub.  L.  No.  94- 
577  (1976),  a  magistrate  can  be  designated  to  hear  any  pretrial  matter  pending 
before  the  court  and  he  can  conduct  hearings,  take  evidence  and  make  recommen- 
dations regarding  post-trial  relief  and  habeas  corpus  petitions.    During  1976  the 
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ciliation  are  other  nonjudicial  methods  of  dispute  resolution  that 
have  increased  in  popularity  in  recent  years,"*^  and  Congress 
should  encourage  their  utilization  whenever  possible. 

The  advantages  of  these  nonjudicial  alternatives  to  litigation 
stem  from  the  greater  flexibility  which  they  permit,  the  speed  with 
which  they  operate,  and  the  substantial  savings  in  costs  which  flow 
from  their  utilization.  Nevertheless,  because  of  the  belief  that 
judges  are  generally  the  most  competent  decisionmakers,  it  is  un- 
likely that  these  advantages  of  nonjudicial  resolution  wHl,  without 
added  incentives,  result  in  the  voluntary  removal  of  large  numbers 
of  cases  from  the  courts.  Congress  can  assist  in  this  regard  by  re- 
quiring potential  parties  to  a  lawsuit  to  employ  one  of  these  nonju- 
dicial methods  as  either  an  alternative  or  a  prerequisite  to 
utilization  of  the  federal  courts. 

Closely  analogous  to  the  utilization  of  nonjudicial  forms  of  dis- 
pute resolution  is  the  requirement  that  parties  exhaust  their  ad- 
ministrative remedies*^  before  they  are  permitted  access  to  the 
courts.^  It  is  hoped  that  the  utilization  of  administrative  mecha- 
nisms will  resolve  the  problem  to  the  satisfaction  of  the  com- 
plaining party,  making  judicial  intervention  unnecessary.  The 
exhaustion  rationale  also  assumes  that  once  legitimate  complaints 
are  brought  to  the  attention  of  the  agency,  it  wiU  move  to  correct 
the  causes  of  the  problems  on  its  own  initiative.^^    To  the  extent 

magistrates  reviewed   1,480  social  security  cases  and  8,231  prisoner  petitions. 
United  States  Courts  1976,  supra  note  1,  at  1-76,  8. 

48.  The  federal  government  has  long  had  a  policy  favoring  mediation  and  con- 
ciliation in  labor  disputes.  The  Federal  Mediation  and  Conciliation  Service  was 
established  in  1947  as  part  of  the  National  Labor  Relations  Act  to  arbitrate  labor 
disputes.  29  U.S.C.  §  172  (1970).  Other  specific  policies  of  conciliation  exist  in  vari- 
ous federal  statutes.  Thus,  under  the  Age  Discrimination  in  Employment  Act, 
before  the  Secretary  of  Labor  can  bring  a  suit  on  behalf  of  a  litigant,  he  must  at- 
tempt conciliation  with  the  employer.  29  U.S.C.  §  626(b)  (1976).  The  Conunis- 
sioner  of  the  Equal  Employment  Opportunities  Commission  has  a  similar  duty.  42 
U.S.C.  §  2000e-4(g)  (4)  (Supp.  1972).  Finally,  the  Secretary  of  Housing  and  Urban 
Development  is  given  the  power  to  engage  in  conciliatory  activities  that  further  the 
provisions  of  the  Fair  Housing  Act.  42  U.S.C.  §  609  ( 1970) .  Obviously,  all  these  activ- 
ities keep  some  cases  from  ever  reaching  the  federal  courts. 

49.  Although  the  exhaustion  procedures  are  judicial  in  character,  they  have 
been  analogized  to  nonjudicial  decisionmaking  because  they  do  not  involve  judicial 
ofiBcers.  The  hearing  examiners  before  whom  disputed  cases  are  heard  are  federal 
civil  service  workers  employed  by  the  various  administrative  agencies.  Their  activ- 
ities are  governed  by  the  provisions  of  the  Administrative  Procedure  Act  See  Ad- 
ministrative Procedure  Act  §  11,  5  U.S.C.  §|  3305,  3105,  3344,  5362,  7521  (1970). 

50.  This  requirement  is  imposed  by  statute  as  well  as  by  judicial  decision.  Re- 
cently, the  Supreme  Court  has  intimated  that  exhaustion  of  administrative  reme- 
dies might  be  required  before  a  suit  under  section  1983  can  be  commenced.  See 
Ingraham  v.  Wright,  430  U.S.  651  (1977).  See  also  Paul  V.  Davis,  424  U.S.  693  (1976); 
Developments  in  the  Law — Section  1983  and  Federalism,  90  Harv.  L.  Rev.  1133 
(1977). 

51.  Opponents  of  the  exhaustion  requirement  find  it  time  consuming  and  ex- 
pensive, especially  since  the  assumptions  behind  the  rationale  are  often  incorrect 
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that  this  assumption  reflects  reality,  the  expansion  of  exhaustion 
requirements  should  relieve  the  courts  of  some  of  the  cases  seek- 
ing review  of  agency  decisions. 

Even  if  all  of  the  assumptions  regarding  the  efficacy  of  these 
nonjudicial  forms  of  dispute  resolution  prove  correct,  however, 
their  added  utiUzation  will  probably  not  have  a  noticeable  impact 
on  the  federal  caseload.  They  can  serve  only  as  a  supplement  to, 
not  as  an  alternative  for,  other  action  of  a  more  drastic  nature. 

Supreme  Court  Congraction  of  the  Federal  Caseload 
Through  the  Case-by-case  Decisionmaking  Process 

In  the  face  of  congressional  failure  to  take  meaningful  steps  to 
relieve  the  congestion  in  the  federal  courts,  the  United  States 
Supreme  Court  has  made  some  changes  of  its  own  whose  effect 
will  be  a  decrease  in  federal  Utigation.  Perhaps  in  response  to  the 
charges  of  persons  like  Judge  Friendly  that  previous  decisions  of 
the  Supreme  Court  have  done  much  to  overburden  the  federal 
courts  by  permitting  new  causes  of  action  and  relaxing  procedural 
hurdles,^2  the  Supreme  Court  in  its  recent  decisions  has  attempted 
to   decrease    Utigants'   utilization   of  the   federal   courts.^^     By 

Since  many  agencies  are  committed  to  their  procedures,  exhaustion  simply  draws 
out  the  time  and  energy  which  must  be  expended  before  meaningful  relief  is  possi- 
ble. Some  of  these  problems  are  eloquently  discussed  by  Judge  Johnson,  Chief 
Judge  of  the  United  States  District  Court  for  the  Middle  District  of  Alabama,  in  the 
context  of  prison  reform  and  the  conditions  of  confinement  of  the  mentally  re- 
tarded. Johnson,  Observation:  The  Constitution  and  the  Federal  District  Judge, 
supra  note  35;  Johnson,  The  Role  of  the  Judiciary,  supra  note  35.  But  see  United 
States  Coitrts  1976,  supra  note  1,  at  187  (federal  habeas  corpus  petitions  declined 
by  15.5  percent  probably  in  response  to  the  initiation  of  a  new  procedure  in  the 
federal  prisons  to  handle  complaints  internally). 

52.  H.  Friendly,  supra  note  15,  18-21;  Friendly,  Federalism:  A  Foreward,  86 
Yale  L.J.  1019,  1027-28  (1977). 

53.  Neubome,  The  Myth  of  Parity,  90  Harv.  L.  Rev.  1105  (1977)  [hereinafter 
cited  as  Myth  of  Parity]-,  Neubome,  The  Procedural  Assault  of  the  Warren  Legacy:  A 
Study  of  Repeal  by  Indirection,  5  Hofstra  L.  Rev.  545  (1977)  [hereinafter  cited  as 
Procedural  Assault]-,  Tushnet,  Judicial  Revision  of  the  Habeas  Corpus  Statutes:  A 
Note  on  Schneckloth  v.  Btistamonte,  1975  Wis.  L.  Rev.  484;  Note,  Stone  v.  Powell  and 
the  New  Federalism:  A  Challenge  to  Congress,  14  Harv.  J.  Legis.  152  (1976);  Com- 
ment, Equitable  Restraint:  The  Extension  of  Younger  to  Civil  Actions,  46  U.  Cm.  L. 
Rev.  220  (1977);  Comment,  Restriction  of  Access  to  Federal  Courts:  The  Growing 
Role  of  Equity,  Comity,  and  Federalism,  50  Temple  L.Q.  320  (1977);  State  of  the  Ju- 
diciary and  Access  to  Justice:  Hearings  before  the  Subcomm.  on  Courts,  Civil  Liber- 
ties, and  the  Administration  of  Justice  of  the  House  Comm.  on  the  Judiciary,  95th 
Cong.,  1st  Sess.  605  (1977)  (prepared  statement  of  the  Society  of  American  Law 
Teachers)  [hereinafter  cited  as  Society  of  American  Law  Teachers];  State  of  the 
Judiciary  and  Access  to  Justice,  supra,  at  11  (statement  of  Ralph  Nader);  State  of 
the  Judiciary  and  Access  to  Justice,  supra,  at  112  (statement  of  Burt  Neubome). 

In  an  attempt  to  get  around  these  restrictive  holdings  and  ensure  that  litigants 
receive  the  protections  they  desire,  some  commentators  have  urged  that  state 
supreme  courts  take  a  more  activist  role  in  interpreting  their  state  constitutions. 
See,  e.g.,  Brennan,  State  Constitutions  and  the  Protection  of  Individual  Rights,  90 
Harv.  L.  Rev.  489  (1977);  Ziegler,  Constitutional  Rights  of  the  Accuseds-Developing 
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stressing  the  requirements  of  standing,^  justiciability,^^  case  and 
controversy,^®  and  comity;^*^  by  making  it  more  difficult  to  win 
habeas  corpus^^  and  section  1983^9  actions;  and  by  emphasizing 
"federalism,"®^  the  Supreme  Court  has  narrowed  access  to  federal 

Dichotomy  Between  Federal  and  State  Law,  48  Pa.  B.Q.  241  (1977);  Project  Report 
Toward  an  Activist  Role  for  State  Bills  of  Rights,  8  Harv.  C.R-C.L.  L.  Rev.  271 
(1973);  Note,  Expanding  Criminal  Procedural  Rights  under  State  Constitutions,  32 
Wash.  &  Lee  L.  Rev.  909  (1976);  Note,  The  New  Federalism:  Toward  a  Principled 
Interpretation  of  the  State  Constitution,  29  Stan.  L.  Rev.  297  (1977);  Note,  State  Con- 
stitutional Guarantees  as  Adequate  State  Ground:  Supreme  Court  Review  and 
Problems  of  Federalism,  13  Am.  Crim.  L.  Rev.  737  (1976);  Comment,  Protecting  Fun- 
damental Rights  in  State  Courts:  Fitting  a  State  Peg  to  a  Federal  Hole,  12  Harv. 
C.R-C.L.  L.  Rev.  63  (1977). 

54.  See,  e.g.,  Warth  v.  Seldin,  422  U.S.  490  (1975);  Simon  v.  Eastern  Ky.  Welfare 
Rights  Organization,  426  U.S.  26  (1976).  See  also  Neubome,  Procedural  Assault, 
supra  note  53,  at  551-55;  Society  of  American  Law  Teachers,  supra  note  53,  at  702-08. 

55.  By  revitalizing  principles  of  comity  and  federalism,  especially  when  the  re- 
sult is  to  force  the  dismissal  of  a  lawsuit  originally  filed  in  the  federal  courts,  the 
Supreme  Court  is  saying,  in  effect,  that  these  are  not  justiciable  issues  in  the  fed- 
eral courts.    See  note  57  infra. 

56.  The  elimination  of  implied  causes  of  action  arising  out  of  violations  of  ad- 
ministrative and  criminal  laws  is  a  form  of  restricting  the  case  or  controversy  re- 
quirement as  a  precondition  to  federal  jurisdiction  over  the  issue.  This  seems  to  be 
what  the  Supreme  Court  has  done  in  such  cases  as  National  RR  Passenger  Corp.  v. 
National  Ass'n  of  RR  Passengers,  414  U.S.  453  (1974);  Securities  Investor  Protection 
Corp.  V.  Barbour,  421  U.S.  413  (1975);  Cort  v.  Ash,  422  U.S.  66  (1975). 

57.  In  Younger  v.  Harris,  401  U.S.  37,  44  (1971),  the  Court  defined  comity  as  "a 
proper  respect  for  state  functions,  a  recognition  of  the  fact  that  the  entire  country  is 
made  up  of  a  union  of  separate  state  governments,  and  a  continuance  of  the  belief 
that  the  National  Government  will  fare  best  if  the  States  and  their  institutions  are 
left  free  to  perform  their  separate  functions  in  their  separate  ways."  This  concept, 
which  involves  the  expansion  of  principles  of  exhaustion  and  abstention,  has  been 
appUed  in  such  later  cases  as  Huffman  v.  Pursue,  Ltd.,  420  U.S.  592  (1975);  Hicks  v. 
Miranda,  422  U.S.  332  (1975);  Juidice  v.  Vail,  430  U.S.  327  (1977).  See  Neubome, 
Procedural  Assault,  supra  note  53,  at  556-68;  Society  of  American  Law  Teachers, 
supra  note  53,  at  712-16;  Conmient,  Equitable  Restraint,  supra  note  53;  Comment, 
Restriction  of  Access  to  Federal  Courts,  supra  note  53.  Comity  can  involve  either 
putting  off  a  federal  court's  jurisdiction  until  the  state  courts  get  a  chance  to  con- 
strue the  constitutionality  of  the  challenged  action,  see,  e.g.,  Bellotti  v.  Baird,  428 
U.S.  132  (1976),  or  the  requiring  the  entire  dismissal  of  the  federal  court  action,  see, 
e.g.,  Gibson  v.  Berryhill,  411  U.S.  564,  577  (1973).  See  Developments  in  the  Law, 
supra  note  50,  at  1136. 

58.  Stone  v.  Powell,  428  U.S.  465  (1976).  See  Neubome,  Procedural  Assault, 
supra  note  53,  at  568-72;  Society  of  American  Law  Teachers,  supra  note  53,  at  716-19; 
Note,  Stone  v.  Powell,  supra  note  53;  Tushnet,  supra  note  53. 

59.  Rizzo  V.  Goode,  423  U.S.  362  (1976)  (made  section  1983  unavailable  when  it 
was  needed);  Imbler  v.  Pachtman,  424  U.S.  409  (1976)  (prosecutors  absolutely  im- 
mune from  liability  fro  damages  in  1983  action);  Paul  v.  Davis,  424  U.S.  693  (1976) 
(refused  to  find  constitutional  violation;  only  state  defamatory  action  available); 
Trainor  v.  Hernandez,  431  U.S.  434  (1977)  (federal  courts  not  to  interfere  if  state 
enforcement  action  is  pending).  In  Aldinger  v.  Howard,  427  U.S.  1  (1976)  the  Court 
held  that  a  municipality  was  not  a  person  for  purposes  of  1983  suits.  This  position 
has  been  recently  modified.  Monell  v.  Department  of  Social  Services,  98  S.  Ct.  2018 
(1978). 

60.  See  text  accompanying  notes  67-68  infra.  See  also  Stone  v.  Powell,  428  U.S. 
465,  494  n.35  (1976)  ("Despite  differences  in  institutional  environment  and  the  un- 
sympathetic attitude  to  federal  constitutional  claims  of  some  state  judges  in  years 
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courthouses  for  many  would-be  litigants.^*  It  is  doubtful,  how- 
ever, whether  these  developments  are  the  most  efficacious  way  in 
which  to  deal  with  the  problem  of  federal  court  congestion,^^  ^g. 
cause  some  of  those  who  are  unable  to  use  the  federal  courts  are 
the  very  persons  who  most  need  protections^  and  whose  com- 
plaints may  not  be  sympathetically  received  in  many  state  court- 


past,  we  are  unwilling  to  assume  that  there  now  exists  a  general  lack  of  appropriate 
sensitivity  to  constitutional  rights  in  the  trial  and  appellate  courts  of  the  several 
States.  State  courts,  like  federal  courts,  have  a  constitutional  obligation  to  safe- 
guard personal  liberties  and  to  uphold  federal  law  .  .  .");  Rizzo  v.  Goode,  423  U.S. 
362,  372-73  (1976)  ("(P]rinciples  of  federalism  which  play  such  an  important  part  in 
governing  the  relationship  between  federal  courts  and  state  governments  .  .  .  like- 
wise have  applicability  where  injunctive  relief  is  sought  not  against  the  judicial 
branch  of  the  state  government,  but  against  those  in  charge  of  an  executive  branch 
of  an  agency  of  state  or  local  governments  .  .  .  ."). 

^1.    This  pattern  of  Umiting  access  to  the  federal  courts  has  been  pervasive, 
according  to  the  Society  of  American  Law  Teachers. 

Although  the  pattern  is  not  uniform,  it  Is  clear  enough;  the  Supreme  Court 
is  making  it  harder  and  harder  to  get  a  federal  court  to  vindicate  a  broad 
range  of  federal  constitutional  and  other  legal  rights  .... 
That  there  is  indeed  a  pattern,  and  that  it  is  more  than  accidental,  seems 
clear  from  the  scope  and  pervasiveness  of  the  phenomenon.   Class  actions, 
standing  to  sue,  federal  review  of  constitutional  claims  in  state  criminal 
and  civil  proceedings,  attorney's  fees,  [the  fashioning  of]  meaningful  reme- 
dies— ^in  these  and  other  contexts,  the  Supreme  Court  has  sharply  re- 
stricted the  federal  courts'  power  to  protect  basic  rights. 
Society  of  American  Law  Teachers,  Supreme  Court  Denial  of  Citizen  Access 
TO  Federal  Courts  to  Challenge  Unconstitutional  or  Other  Unlawful  Acts: 
The  Record  of  the  Burger  Court  2-3  (October  1976). 

The  Court  has  also  reduced  federal  protection  of  individual  rights  by  con- 
tracting the  substance  of  these  constitutional  rights  as  well.  See,  e.g.,  cases  cited  in 
Comment,  Protecting  Fundamental  Rights  in  State  Courts,  supra  note  53,  at  63  n.l. 

62.  As  Mr.  Justice  Brennan  noted  recently: 

It  is  true,  of  course,  that  there  has  been  an  increasing  amount  of  litigation 
of  all  types  filling  the  calendars  of  virtually  every  state  and  federal  coxirt 
But  a  solution  that  shuts  the  courthouse  door  in  the  face  of  the  litigant  with 
a  legitimate  claim  for  reUef,  particularly  a  claim  of  deprivation  of  a  constitu- 
tional right,  seems  to  be  not  only  the  wrong  tool  but  also  a  dangerous  tool 
for  solving  the  problem.  The  victims  of  the  use  of  that  tool  are  most  often 
the  Utigants  most  in  need  of  judicial  protection  of  their  rights — the  poor, 
the  underprivileged,  the  deprived  minorities.  The  very  lifeblood  of  courts  is 
popular  confidence  that  they  mete  out  evenhanded  justice  and  any  discrim- 
ination that  denies  these  groups  access  to  the  courts  for  resolution  of  their 
meritorious  claims  unnecessarily  risks  loss  of  that  confidence. 
Brennan,  supra  note  53,  at  498. 

63.  Although  the  state  courts  have  also  had  jurisdiction  over  federal  question 
litigation,  federal  judges  are  better  able  to  ensure  even-handed  administration  of 
justice  in  this  area  because  of  their  insularity  from  local  popular  pressures  and 
their  greater  expertise  in  interpreting  complex  constitutional  and  statutory  issues. 
See  The  Supreme  Court,  1973  Term,  88  Harv.  L.  Rev.  41,  210  n.41  (1974);  notes  216-27 
and  accompanying  text  infra.  Some  commentators  have  also  argued  that  federal 
judges  feel  more  of  a  responsibility  to  abide  by  the  constitutional  interpretations  of 
the  United  States  Supreme  Court  than  their  state  counterparts.  See  Neubome, 
Myth  of  Parity,  supra  note  53;  Stolz,  Federal  Review  of  State  Court  Decisions  of 
Federal  Questions:  The  Need  for  Additional  Appellate  Capacity,  64  Calif.  L.  Rev. 
943,  959-60  (1976). 
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houses  in  this  country.^ 

The  contours  of  the  doctrine  of  "our  federaUsm"  were  de- 
scribed by  Mr.  Justice  Black  in  Younger  v.  Harris,  ^^  in  which  the 
Court  held  that  principles  of  equity,  comity,  and  federalism  re- 
quired federal  courts  to  abstain  from  enjoining,  under  section  1983, 
a  pending  state  criminal  prosecution  unless  the  petitioner  were 
able  to  demonstrate  bad  faith  on  the  part  of  the  prosecutor  or  im- 
mediate, irreparable  harm  to  himself  from  a  continuation  of  the 
prosecution.^^   The  Court  spoke  of  the  need  for 

a  proper  respect  for  state  functions,  a  recognition  of  the 
fact  that  the  entire  country  is  made  up  of  a  Union  of  sepa- 
rate state  governments,  and  a  continuance  of  the  belief 
that  the  National  Government  will  fare  best  if  the  States 
and  their  institutions  are  left  free  to  perform  their  sepa- 
rate functions  in  separate  ways.®'' 
The  Court  then  went  on  to  describe  "our  federaUsm"  as  follows: 

The  concept  does  not  mean  bUnd  deference  to  "States' 
Rights"  any  more  than  it  means  centralization  of  control 
over  every  important  issue  in  our  National  Government 
and  its  courts*  *  *.  What  the  concept  does  represent  is  a 
system  in  which  there  is  sensitivity  to  the  legitimate  inter- 
ests of  both  State  and  National  Governments,  and  in 
which  the  National  Government,  anxious  though  it  may  be 
to  vindicate  and  protect  federal  rights  and  federal  inter- 
ests, always  endeavors  to  do  so  in  ways  that  will  not  un- 
duly interfere  with  the  legitimate  activities  of  the  States.^ 
The  effect  of  Younger  and  its  progeny®^  has  been  to  strengthen 
the  beUef  that  state,  rather  than  federal,  courts  are  the  proper  fo- 

64.  This  was  the  conclusion  reached  by  the  American  Law  Institute  in  its  study 
of  the  division  of  business  between  the  state  and  federal  courts.  ALI,  Study  of  the 
Division  of  Jurisdiction  Between  State  and  Federal  Courts  166  (1969).  See 
also  McCormack,  Federalism  and  Section  1983:  Limitations  on  Judicial  Enforce- 
ment of  Constitutional  Claims,  Part  II,  60  Va.  L.  Rev.  250,  263-64  (1974);  Neubome, 
Myth  of  Parity,  supra  note  53;  Stolz,  supra  note  63,  at  960;  Developments  in  the 
Law— Federal  Habeas  Corpus,  83  Harv.  L.  Rev.  1038,  1060-63  (1970).  A  recent  stu- 
dent note  summed  up  the  issue  succinctly: 

This  federal  interest  theoretically  can  be  protected  by  the  states  as  well  as 
by  the  federal  government ....  In  its  reasoning,  [however,]  the  Court  ig- 
nores the  differences  in  institutional  setting  and  outlook  of  the  state  and 
federal  courts.  It  ignores  the  inadequacy  and  unavailability  of  state  reme- 
dies' as  well  as  the  lack  of  responsiveness  of  state  institutions.  P^ally  it 
ignores  the  basic  assumptions  that  have  led  to  the  provision  for  inferior 
federal  courts  in  the  first  instance  .... 

Until  it  can  be  shown  with  greater  certainty  that  state  forums  will  give 
sufficient  protection  to  federal  rights.  Congress  should  act  to  maintain  the 
availability  of  the  federal  courts  for  vindication  of  those  rights. 
Note,  Stone  v.  Powell  and  the  New  Federalism,  supra  note  53,  at  170-71. 

65.  401  U.S.  37  (1971). 

66.  Id.  at  43-57. 

67.  /d.  at  44. 

68.  Id. 

69.  See  cases  cited  in  note  57  supra.    See  also  Note,  Stone  v.  Powell  and  the 

1+4-811    0-79-19 
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rum  for  the  initial  determination  of  federal  constitutional  rights.''^ 
This  may  be  inconsistent  with  the  position  taken  by  Congress 
when  it  granted  the  federal  courts  federal  question  jurisdiction  in 
1875  J^  As  Senator  Nelson  commented  recently  on  the  floor  of  the 
Senate, 

In  my  view,  the  assertion  of  constitutional  rights — and 
the  existence  of  a  federal  forum  to  review  those  claims — ^is 
vitally  important  for  the  society,  as  well  as  for  the  peti- 
tioner. Our  willingness  tp  use  scarce  judicial  resources  in 
this  way  reflects  again  the  high  priority  this  society  places 
on  constitutional  liberties  and  individual  freedom.  If  this 
society  no  longer  values  the  constitutional  rights  to  the 
same  degree,  that  judgment  should  be  reflected  by  the  rep- 
resentatives of  the  people — Congress — ^through  a  decision 
to  restrict  the  habeas  jurisdiction  of  the  federal  courts. 
Congress  is  also  the  only  body  which  can  address  the  ris- 
ing caseload  in  the  federal  courts  in  a  systematic  way  and 
make  some  basic  judgments  about  how  scarce  judicial  re- 
sources should  be  allocated.''^ 

Under  article  in,  section  1  of  the  Constitution"^^  it  is  Congress 
which  has  the  power  to  define  the  limits  of  jurisdiction  of  the  fed- 
eral courts.'^'*  Case-by-case  decisionmaking  is  not  the  best  method 
for  determining  what  sort  of  cases  belong  in  the  federal  courts. 
The  Court  is  not  equipped  to  gauge,  or  expected  to  measure  the 
long-term  administrative  implications  of  its  decisions."^^  The  legis- 
lative process  is  better  able  not  only  to  seek  the  viewpoints  of  all 
who  will  be  affected  by  the  enactment  of  statutes  but  attempt  to 

New  Federalism,  supra  note  53;  Comment,  Equitable  Restraint,  supra  note  53;  Com- 
ment, Restriction  of  Access  to  Federal  Courts,  supra  note  53. 

70.  The  result  of  this  position,  however,  may  be  to  close  the  federal  courts  en- 
tirely to  these  claims  because  once  they  have  been  litigated  in  state  court,  princi- 
ples of  res  judicata  may  bar  their  relitigation  in  a  federal  forum.  See  Huffman  v. 
Pursue,  Ltd.,  420  U.S.  592,  606  n.l8  (1975).    See  also  note  57  supra. 

71.  Judiciary  Act  of  1875,  ch.  137,  §  1,  18  Stat.  470. 

72.  121  Cong.  Rec.  S17,848  (daily  ed.  Oct.  1, 1976)  (remarks  of  Senator  Nelson). 

73.  U.S.  Const,  art  m,  §  1,  Article  m,  section  1  states:  "The  judicial  Power  of 
the  United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  fed- 
eral courts  as  the  Congress  may  from  time  to  time  ordain  and  establish." 

74.  See  Reddish  &  Woods,  Congressional  Power  to  Control  the  Jurisdiction  of 
Lower  Federal  Courts:  A  Critical  Review  and  a  New  Synthesis,  124  U.  Pa.  L.  Rev.  45 
(1975).  Mr.  Justice  Brennan,  in  his  dissent  in  Stone  v.  Powell,  428  U.S.  465,  515 
(1976)  (Brennan,  J.,  dissenting),  argued  that  the  majority's  approach  to  the  issue 
was  "an  obvious  usurpation  of  Congress'  Article  m  power  to  delineate  the  jurisdic- 
tion of  federal  courts."  A  similar  position  is  taken  in  Comment,  Equitable  Re- 
straint, supra  note  53,  at  231  ("Although  state  courts  may  be  fully  competent  to 
adjudicate  federal  claims,  the  plaintiffs  right  to  a  federal  forum  has  been  guaran- 
teed by  Congress  and  should  not  arbitrarily  be  brushed  aside  due  to  general  no- 
tions of  equity,  comity  and  federalism.  A  continuation  of  the  present  trend  soon 
will  destroy  the  right  Congress  has  seen  fit  to  provide  for  its  constituents."). 

75.  Mr.  Justice  Brennan  has  argued  that  the  Court  is  antagonistic  to  the  inter- 
ests themselves  raised  by  plaintiffs  in  these  lawsuits  rather  than  merely  to  the  per- 
ceived overuse  of  the  federal  courts.    Stone  v.  Powell,  428  U.S.  465,  536  (1976) 
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accomodate  conflicting  positions  in  the  drafting  of  the  statutes 
themselves.  Thus,  in  an  area  as  sensitive  as  access  to  the  federal 
courts,  Congress  should  make  the  ultimate  determinations. 

Congressional  Diversion  of  Part  of  the  Workload  of  the 
Federal  Courts 

Since  the  alternatives  discussed  earlier  are  insufficient,  in  or- 
der to  provide  meaningful  reUef  to  the  federal  courts,  some  theory 
must  be  found  which  would  permit  the  massive  diversion  of  cases 
to  other  tribunals.  The  task  of  distinguishing  between  the  cases 
that  logically  belong  in  Article  HI  courts'^^  and  those  that  can  be 
handled  efficiently  and  competently  elsewhere,  however,  is  not  a 
simple  one,  even  though  much  has  been  written  on  the  subject,'^'' 

(Brennan,  J.,  dissenting);  Warth  v.  Seldin,  422  U.S.  490,  520  (1976)  (Brennan,  J.,  dis- 
senting); Juidice  v.  Vail,  430  U.S.  327,  346  (1977)  (Brennan,  J.,  dissenting)  ("[Tjhe 
Court  in  a  series  of  decisions  .  .  .  has  shaped  the  doctrines  of  jurisdiction,  jus- 
ticeability  and  remedy  so  as  increasingly  to  bar  the  federal  courthouse  door  to  liti- 
gants with  substantial  federal  claims  ....  These  decisions  have  in  common  that 
they  have  been  rendered  in  the  name  of  federalism.  But  they  have  given  this  great 
concept  a  distorted  and  disturbing  meaning.  Under  the  banner  of  vague,  undefined 
notions  of  equity,  comity  and  federalism,  the  Court  has  embarked  upon  the  danger- 
ous course  of  condoning  both  isolated  .  .  .  and  systematic  .  .  .  violations  of  civil 
liberties.  Such  decisions  hardly  bespeak  a  true  concern  for  equity.  Nor  do  they 
properly  reflect  the  nature  of  our  federalism.")  See  also  Brennan,  supra  note  53,  at 
503-04;  Fiss,  Dombrowski,  86  Yale  L.J.  1103, 1159-60  (1977);  Society  of  American  Law 
Teachers,  supra  note  61.  Fiss  strikes  a  similar  ominous  note: 

I  wonder  whether  federalism'  is  itself  being  used  as  a  proxy  for  another  set 
of  values.  I  suspect  that  it  is.  I  suspect  that  at  the  heart  of  Rizzo — and  at 
the  heart  of  the  progeny  of  'Our  Federalism' — is  more  than  a  concern  that 
federal  courts  should  not  interfere  in  state  agencies.  I  suspect  that  at  the 
heart  of  Rizzo  there  is  a  new  version  of  laissez-faire — one  specially  tailored 
to  the  welfare  state.  It  consists  of  a  desire  to  insulate  the  status  quo  from 
judicial  interference,  regardless  of  whether  the  protected  institution  is  a 
judicial  system,  legislature  or  administrative  agency.  I  suspect  that  the 
overarching  spirit  of  the  Burger  Court  is  a  hostility  toward  the  activism  of 
judges,  not  just  federal  judges.  'Federalism'  is  but  one  handle  available  to 
the  Supreme  Court  for  curbing  some  of  the  more  ambitious — more  idealis- 
tic— ^projects  of  its  own  judges. 
Fiss,  supra. 

Even  if  this  is  not  true,  its  decisions  discourage  federal  litigation  because  of 
overly  broad  interpretations  rendered  by  lower  federal  courts  of  their  lack  of  power 
to  deal  with  these  issues.  See  Comment,  Equitable  Restraint,  supra  note  53. 

76.  Article  m  courts  exist  to  protect  federal  rights.  It  is  argued  later  that  Arti- 
cle ni  courts  need  to  perform  different  functions  today  than  in  the  period  when 
they  were  established.  Thus,  the  cases  that  logically  belong  in  the  federal  courts 
today  are  not  the  ones  that  the  Founders  would  have  put  there.  See  notes  179-190 
and  accompanying  text  infra. 

77.  This  question  has  been  a  controversial  one  from  the  very  beginning  of  this 
nation's  history.  A  number  of  ailments  in  the  Federalist  Papers  centered  around 
the  division  of  jurisdiction  between  state  and  federal  courts,  and  it  was  of  burning 
interest  to  the  first  Congress  and  the  early  history  of  the  United  States  Supreme 
Court.  Congressional  interest  in  this  question  was  revived  briefiy  after  the  Civil 
War,  but  it  was  not  until  the  post  World  War  n  period  that  real  state-federal  friction 
became  of  critical  importance.  The  issue  around  which  it  coalesced  was  the  civil 
rights  movement  which  has  permanently  affected  the  balance  between  them.    The 
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and  any  discussion  of  alternative  forums  inevitably  raises  ques- 
tions about  constitutional  interpretations'^^  and  the  role  that  the 
principle  of  federalism  should  play  in  modem  American  life  J^ 

It  is  clear  that  there  are  a  number  of  possible  ways  to  divert  a 
significant  proportion  of  the  federal  caseload  to  other  judicial 
tribunals  in  which  they  can  receive  equal  or  superior  treatment  to 
what  is  possible  from  the  presently  overburdened  federal  judges. 
Cases  can  be  siphoned  off  into  either  specialized  courts^°  or  state 
trial  courts  of  general  jurisdiction.^^ 

The  concept  of  specialized  judicial  decisionmaking  has  re- 
cently gained  attention  as  commentators  have  grappled  with  possi- 
ble ways  to  revise  the  structure  of  the  federal  appellate  courts.^^ 
In  order  to  relieve  the  United  States  Supreme  Court,  which  is  no 
longer  able  to  give  its  burgeoning  caseload  the  consideration  it  de- 
serves,^^  a  number  of  legal  commentators  and  judges  have  called 
on  Congress  to  create  a  National  Court  of  Appeals  below  the 
Supreme  Court  but  above  the  present  circuit  courts  of  appeals.^^ 
A  variant  of  this  approach  would  be  the  establishment  of  an  inter- 
mediate court  to  review  state  and  federal  criminal  convictions.^^ 
Such  a  court  would  greatly  relieve  the  federal  district  courts  of 
their  habeas  corpus  review  function  which  presently  accounts  for 
about  15%  of  their  total  civil  caseload.^^ 

Another  possibility  would  be  to  utilize  more  efficiently  the  ex- 
two  mechanisms  that  have  been  used  most  frequently  to  change  this  balance  are 
the  commerce  clause  and  the  fourteenth  amendment. 

Modem  scholarly  interest  in  the  question  of  appropriate  forums  seems  to  have 
begun  in  the  1920's.  Friendly,  The  Historic  Basis  of  Diversity  Jurisdiction,  41  Harv. 
L.  Rev.  483  (1927);  Frankfurter,  supra  note  37.  See  also  Yntema,  The  Jurisdiction  of 
the  Federal  Courts  in  Controversies  Between  Citizens  of  Different  States,  19  A.B.AJ. 
71  (1933);  Wechsler,  Federal  Jurisdiction  and  the  Revision  of  the  Judicial  Code,  13 
Law  &  CoNTEMP.  Prob.  216  (1948);  Doub,  Time  for  Re-evaluation:  Shall  We  Curtail 
Diversity  Jurisdiction!,  44  A.BA.J.  243  (1958). 

78.  See,  e.g.,  H.  Friendly,  supra  note  15;  Moore  &  Weckstein,  Diversity  Juris- 
diction: Past,  Present,  and  Future,  43  Tex.  L.  Rev.  1  (1964). 

79.  This  principle  underlies  recent  decisions  limiting  the  jurisdiction  of  the 
federal  courts.    Cf  Fiss,  supra  note  75,  at  1103,  1159-60. 

80.  See,  e.g.,  H.  Friendly,  supra  note  15,  at  129-38,  153-96. 

81.  See  notes  268-322  and  accompanying  text  infra. 

82.  See,  e.g..  Commission  on  Revision  of  the  Federal  Court  Appellate  Sys- 
tem, Structure  and  Internal  Procedures:*  Recommendations  for  Change 
(1975);  Federal  Judicial  Center,  Report  of  the  Study  Group  on  the  Caseload 
of  the  Supreme  Court  (1972);  Symposium,  59  Cornell  L.  Rev.  571  (1974). 

83.  Griswold,  Rationing  Justice — The  Supreme  Court's  Caseload  and  What  the 
Courts  Do  Not  Do,  60  Cornell  L.  Rev.  335  (1975);  Stolz,  supra  note  63;  Kurland, 
Jurisdiction  of  the  United  States  Supreme  Court:  Time  for  a  Change,  59  Cornell  L. 
Rev.  616  (1974). 

84.  See,  notes  82-83  supra. 

85.  Haynesworth,  A  New  Court  to  Improve  the  Administration  of  Justice,  59 
A.B.AJ.  841  (1973);  Haynesworth,  Improving  the  Handling  of  Criminal  Cases  in  the 
Federal  Appellate  System,  59  Cornell  L.  Rev.  597  (1974). 

86.  See  note  30  and  accompanying  text  supra. 
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isting  Article  I  courts^"'  by  giving  them  exclusive  jurisdiction  over 
tax  and  patent  matters.^®  Although  these  cases  do  not  comprise 
much  of  the  current  federal  district  comt  caseload,^^  they  are  spe- 
cialized matters  requiring  a  certain  amount  of  expertise  which,  it  is 
argued,  makes  them  amenable  to  such  specialized  treatment.^ 

The  most  popular  suggested  forum  to  receive  more  federal 
cases,  however,  is  the  state  court.^^  As  Mr.  Chief  Justice  Warren 
Burger  recently  noted  in  his  1977  State  of  the  Judiciary  message  to 
the  American  Bar  Association,  there  are  more  than  ten  times  as 
many  state  trial  court  judges  as  there  are  federal  district  court 
judges.^2   Thus,  in  theory,  by  spreading  the  redistributed  caseload 

87.  The  major  difference  between  Article  I  and  Article  HI  courts  is  that  judges 
in  the  former  do  not  have  the  same  life  tenure  as  those  in  the  latter.  It  is  unlikely 
that  this  distinction  should  make  any  difference  in  the  outcomes  of  the  kinds  of 
cases  that  are  likely  to  be  tried  in  Article  I  tribunals. 

88.  See,  e.g.,  H.  Friendly,  supra  note  15,  at  153-96. 

89.  United  States  Courts  1976,  supra  note  1,  at  174.  Together  they  represent 
only  3.4%  of  the  total  civil  caseload  at  the  district  court  level.  See  Chart  1  at  note  15 
supra. 

90.  H.  Friendly,  supra  note  15,  at  153-96. 

91.  ALI,  supra  note  64;  H.  Friendly,  supra  note  15;  McGowan,  supra  note  12; 
Aldisert,  Judicial  Expansion  of  Federal  Jurisdiction:  A  Federal  Judge 's  Thoughts  on 
Section  1983,  Comity  and  the  Federal  Caseload,  1973  Law  &  the  Social  Order  557; 
Bratton,  Diversity  Jurisdiction — An  Idea  Whose  Time  Has  Passed,  51  Ind.  L.J.  347 
(1976);  Burger,  supra  note  15;  Clark,  supra  note  39;  Frankfurter,  supra  note  37;  Fra- 
ser.  Proposed  Revision  of  the  Federal  District  Courts,  8  Val.  U.  L.  Rev.  189  (1974); 
Friendly,  Averting  the  Flood  by  Lessening  the  Flow,  59  Cornell  L.  Rev.  634  (1974); 
Friendly,  supra  note  77;  Johnson,  The  Constitution  and  the  Federal  District  Court 
Judge,  supra  note  35;  Lay,  States'  Rights:  The  Emergence  of  a  New  Judicial 
Perspective,  22  S.D.L.  Rev.  1  (1977);  Comment,  Equitable  Restraint,  supra  note  53; 
Comment,  Protecting  Fundamental  Rights  in  State  Courts,  supra  note  53;  Com- 
ment, Restriction  of  Access  to  Federal  Courts,  supra  note  53;  Note,  Stone  v.  Powell 
and  the  New  Federalism,  supra  note  53. 

92.  He  stated  that  there  were  4000  state  court  judges  as  compared  to  400  federal 
district  court  judges.  Bui^ger,  supra  note  15,  at  504.  He  was  limiting  himself  to 
those  state  judges  whose  caseload  would  be  similar  under  state  law  to  that  of  the 
federal  district  court  judges  since  there  are  many  more  state  court  judges  alto- 
gether than  4000. 

NUMBER  OF  JUDGES 


Appellate  courts 
Inter- 


Major  trial  courts 


Court 

State  or  of  last 

other  jurisdiction  resort 

Alabama 9 

Alaska  5 

Arizona 5 

Arkansas 7 

California 7 

Colorado 7 

Connecticut 6 

Delaware 3 

Florida 7 

Georgia 7 

Hawaii 5 

Idaho 5 

Illinois 7 

Indiana 5 

Iowa 9 


mediate 
appeliate  Chancery 


court 
8 

12 

56 

10 


20 
9 


court 


26 


Circuit 

court 

108 


29 


District 
court 


Superior 
court 

17 
67 


—  522 


other 

trial 

courts 


94 


34 
9 


263 


13  — 

—  24 
360  — 

go  

—  292(b) 


45 
11 

86 


78 


250(a) 
4 
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evenly  among  the  state  courts,^^  large  numbers  of  cases  could  be 


Kansas 7               (c) 

Kentucky(d) 7               — 

Louisiana 7               29 

Maine 6               — 

Maryland 7                12 

Massachusetts 7                 6 

Michigan 7                 18 

Minnesota 9               — 

Mississippi 9                — 

Missouri 7                22 

Montana  5               — 

Nebraska 7               — 

Nevada 5               — 

New  Hampshire 5               — 

New  Jersey 7 

New  Mexico 5 

New  York 7 

North  Carolina 7 

North  Dakota 5 

Ohio 7 

Oklahoma 9 

Oregon 7 

Pennsylvania 7 

Rhode  Island 5 

South  Carolina 5 

South  Dakota 5 

Tennessee 5 

Texas 9 

Utah 5               — 

Vermont 5                — 

Virginia 7               — 

Washington 9                 12 

West  Virginia 5               — 

Wisconsin 7               — 

Wyoming 5                — 

District    of   Colum- 

bia(g) 9               — 

Guam 3                — 

Puerto  Rico 8               — 


83 


63 


138 


25 


22 

5 

24(e) 

9 

38 

9(f) 

6 

14 


16(f) 
47(f) 


70 


16 


26 


50 
53 


64 
125 


72 


185 


14 


46 


22 
23 


24 
112 

— 

— 

— 



28 

— 

— 

— 

45 

— 

— 



25 

13 

120 

103 

— 

32 

— 

257 

— 

19 

55 

296 
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15 


36 

—  ■ 

— 

— 

54 

— 

— 

27 



220 

— 

— 



•21 

— 

21 

— 

— 

7 

—^ 

03 

— 

100 



126 


13 


44 
5 

89 


(a)  Associate  Judges  of  circuit  court. 

(b)  A  unified  system  with  83  District  Court  Judges  who  possess  the  full  juris- 
diction of  the  court;.  An  additional  19  District  Associate  Judges,  19  full-time  Judicial 
Magistrates,  and  169  part;-time  Judicial  Magistrates  have  limited  jurisdiction. 

(c)  New  court  of  appeals  takes  effect  January  1977. 

(d)  See  footnote  (d)  on  Table  1. 

(e)  Twenty-four  justices  permanently  authorized;  in  addition,  as  of  October 
1975,  18  justices  and  certificated  retired  justices  had  been  temporarily  designated. 

(f )  In  Oklahoma,  there  are  3  judges  on  the  Court  of  Criminal  Appeals  and  6  on 
the  Court  of  Appeals.  In  Tennessee  there  are  9  judges  on  the  Court  of  Appeals  and 
7  members  on  the  Court  of  Criminal  Appeals.  In  Texas  there  are  5  judges  on  the 
Court  of  Criminal  Appeals  and  42  on  the  Court  of  Civil  Appeals. 

(g)  Information  reflects  1974  survey.    Later  information  not  available. 


The  Book  of  the  States  93  (1976). 
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diverted — ^which  would  have  a  significant  effect  on  the  caseload  of 
each  federal  judge — ^without  overly  burdening  the  state  judges  who 
would  each  receive  only  one  tenth  of  the  diverted  cases. 

By  far  the  hardest  problem  in  this  redistribution  process  is  to 
isolate  those  kinds  of  cases  to  divert.  Aside  from  ensuring  that  the 
choices  of  forums  are  based  on  logical  principles,  the  number  of 
cases  diverted  must  be  large  enough  so  that,  along  with  some  of 
the  other  proposals  discussed  previously,^  the  federal  caseload  is 
reduced  to  a  manageable  level. 

The  proposal  which  would  result  in  the  most  massive  redistri- 
bution of  the  caseload  of  the  federal  courts  is  that  advanced  by 
Judge  Henry  Friendly .^^  Long  a  proponent  of  reducing  the  heavy 
burden  on  the  federal  courts,^  his  more  recent  writings  on  the 
subject  foresee  the  transfer  of  almost  the  entire  federal  caseload  to 
the  states.^"^  He  would  eliminate  from  the  federal  dockets  not  only 
diversity  jurisdiction,^^  but  state  prisoner  habeas  corpus  cases,^^ 
numerous  criminal  cases,i°°  and  much  federal  question  litigation 
such  as  environmental  protection,ioi  personal  injury  actions  cre- 


93.  It  is  of  course  not  true  that  the  caseload  would  be  so  evenly  distributed. 
Rather,  it  is  more  likely  that  because  of  venue  provisions  in  both  state  and  federal 
statutes,  the  transfer  would  be  from  urban,  congested  federal  courts  to  urban  state 
courts  which  also  tend  to  be  the  most  overburdened  at  the  state  level.  Frank,  Let's 
Keep  Diversity  Jurisdiction,  9  The  Forum  157,  162  (1973);  see  notes  308-314  and  ac- 
companying text  infra. 

94.  See  notes  36-51  and  accompanying  text  supra. 

95.  H.  Friendly,  supra  note  15.  Aside  from  diverting  most  of  the  federal 
caseload  to  state  courts,  he  would  also  transfer  such  matters  as  patents,  taxes,  ad- 
ministrative appeals,  and  antitrust  into  specialized  federal  courts  where  they  could 
be  decided  quickly  and  more  efficiently  than  in  the  federal  district  courts  of  general 
jurisdiction.  Id.  at  153-96. 

96.  He  wrote  his  first  article  on  the  subject  in  1927  at  which  time  he 
prophesized  that  Congress  would  soon  act  to  curtail  federal  jurisdiction.  Friendly, 
supra  note  77. 

97.  Aside  from  his  book  which  was  published  in  1973,  see  Friendly,  supra  note 
91;  Friendly,  Of  Voting  Blocs,  and  Cabbages  and  Kings,  42  U.  Cm.  L.  Rev.  673  (1973); 
Friendly,  supra  note  52.  For  critiques  of  his  position,  see  Maroney,  "Averting  the 
Flood":  Henry  J.  Friendly  and  the  Jurisdiction  of  the  Federal  Courts— PaH  I,  27 
Syracuse  L.  Rev.  1071  (1976);  Frank,  Book  Review,  59  A.BAJ.  466  (1963). 

98.  H.  Friendly,  supra  note  15,  at  140-41. 

99.  Id.  at  104-07. 

100.  Id.  at  55-61.  Other  commentators  have  long  advocated  this  particular  re- 
form. See,  e.g.,  Clark,  supra  note  39,  at  409  &  n.7;  Frankfurter,  supra  note  37,  at  516. 
Clark  specifies  the  following  local  crimes  which  should  be  eliriiinated  from  federal 
criminal  statutes:  drunk  driving,  18  U.S.C.  §  13  (1970);  larceny  and  theft,  18  U.S.C.  §§ 
641-644  (1970);  automobUe  theft,  18  U.S.C.  §§  2312-2315  (1970);  prostitution,  18  U.S.C. 
§§  2421-2424  (1970);  drug  abuse,  21  U.S.C.  §§  841-843  (1970).  Clark,  supra  at  409  &  n.7. 

The  overlapping  of  federal  and  local  crimes  not  only  adds  cases  to  the  federal 
docket  which  could  just  as  easily  be  handled  in  state  courts,  but  it  creates  poten- 
tially serious  problems  of  double  jeopardy  and  the  spectre  of  differential  treatment 
of  persons  similarly  situated  when  the  sentences  imposed  under  local  statutes  is 
greatly  different  from  that  under  federal  law  for  the  same  offense. 

101.  a  Friendly,  supra  note  15,  at  111-12. 
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ated  by  federal  statutes,^^^  and  most  section  1983  suits.^o^ 

Without  dwelling  on  the  merits  of  the  various  forms  of  federal 
actions  which  Judge  Friendly  would  divert,  we  believe  his  proposal 
is  too  drastic.  It  would  remove  from  the  federal  courts  almost  its 
entire  caseload^^  as  well  as  its  raison  d'etre.  Instead,  we  start 
with  the  assumption  that  the  federal  courts  are  the  proper  forum 
for  federal  question  cases.^^^  What  can  and  should  be  pared  from 
their  caseload  are  the  cases  involving  issues  of  general  common 
law,^°^  namely  cases  that  reach  the  federal  courts  by  alleging  di- 
versity of  citizenship  between  the  parties.  ^^"^ 

It  is  our  beUef  that  cases  based  on  diversity  of  citizenship  ju- 
risdiction clog  up  the  federal  courts  with  large  numbers  of  cases 
which  can  just  as  well  be  decided  in  state  courts.  ^°^   Although  the 

102.  Id.  at  129-38. 

103.  Id.  at  87. 

104.  Although  he  approaches  the  issue  from  a  different  perspective,  Anderson,  a 
district  court  judge  in  Minnesota,  would  agree  that  the  existence  of  two  court  sys- 
tems, federal  and  state  is  inefiBcient.  Since  there  is  an  increasing  overlap  of  subject 
matter — ^federal  courts  deal  with  state  and  local  legislation  and  state  courts  handle 
cases  arising  under  the  Constitution  and  federal  law — and  a  growing  imiformity  in 
the  procedures  followed  in  both,  all  the  courts  should  be  unified  into  one  system. 
Anderson,  supra  note  40,  at  1203-04. 

105.  Except  for  a  very  brief  period  in  1801,  the  federal  courts  did  not  have  juris- 
diction over  federal  question  cases  until  1875.  Act  of  March  3,  1875,  ch.  137,  §  1,  18 
Stat.  470.  This  provision  is  currently  codified  in  28  U.S.C.  §  1331  (1970).  Prior  to 
this  time  the  vindication  of  federal  claims  was  confined  to  state  courts,  although  the 
United  States  Supreme  Court  would  review  the  case  on  appeal  if  the  state  court 
denied  a  claim  of  federal  right.  Act  of  September  24, 1789,  §  25, 1  Stat.  73,  85.  Since 
1875  the  grant  of  jurisdiction  has  grown  steadily  as  a  result  of  both  congressional 
enactments  and  Supreme  Court  interpretations  of  existing  statutes.  This  growth 
in  jurisdiction  is  catalogued  in  H.  FmENDLY,  supra  note  15,  at  15-54;  Friendly,  supra 
note  52,  at  1020-30;  Frankfurter,  supra  note  37,  at  507-11. 

106.  Given  the  fact  that  the  federal  courts  cannot  control  their  caseload,  if  the 
solution  requires  the  diversion  of  cases  out  of  the  federal  courts,  it  is  better  to  get 
rid  of  those  based  on  diversity  of  citizenship  rather  than  federal  question  litigation. 
Accord,  Fraser,  supra  note  91,  at  191. 

107.  28  U.S.C.  §  1332  (1970),  which  governs  diversity  of  citizenship  jurisdiction, 
reads  in  relevant  part  as  follows: 

(a)  The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions 
where  the  matter  in  controversy  exceeds  the  sum  or  value  of  $10,000,  exclu- 
sive of  interest  and  costs,  and  is  between —  (1)  citizens  of  different  States; 

(2)  citizens  of  a  State,  and  foreign  states  or  citizens  or  subjects  thereof;  and 

(3)  citizens  of  different  States  and  in  which  foreign  states  or  citizens  or 

subjects  thereof  are  additional  parties. 

•  •  * 

(c)*  *  *  [A]  corporation  shall  be  deemed  a  citizen  of  any  State  by  which  it 
has  been  incorporated  and  of  the  State  where  it  has  its  principal  place  of 
business  *  ♦  *. 

(d)  The  word  'States,'  as  used  in  this  section,  includes  the  Territories,  the 
District  of  Columbia,  and  the  Commonwealth  of  Puerto  Rico. 
Id. 

108.  See  notes  266-322  and  accompanying  text  ir^fra.  As  Judge  Bratton  recently 
noted. 

Ultimately  there  should  be  a  fair  and  rational  allocation  of  the  nation's  liti- 
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proportional  increase  in  diversity  cases  has  not  been  as  great  in 
recent  years  as  the  increase  in  other  categories  of  cases,  ^^^  suits 
based  on  diversity  of  citizenship  do  account  for  more  than  24%  of 
the  total  number  of  civil  filings  in  the  federal  district  courts,  ^^^  and 
more  than  five  out  of  every  eight  cases  that  do  not  rest  on  federal 
question  jurisdiction  are  based  on  diversity.**^    At  the  appeals 


gation  based  upon  the  principle  that,  since  state  courts  are  the  authorita- 
tive expositors  of  state  law  under  our  system,  they  should  be  the  courts 
where  such  issues  are  tried,  and  upon  the  principle  that  federal  courts 
should  be  Umited  to  their  proper  role  as  national  courts  dealing  with  litiga- 
tion affecting  federal  rights. 
Bratton,  supra  note  91,  at  354.  See  also  City  of  Indianapolis  v.  Chase  Nat'l  Bank,  314 
U.S.  63, 76  (1941),  reheanng  denied,  314  U.S.  714  (1941)  (Frankfurter,  J.)  ('The  domi- 
nant note  in  the  successive  enactments  of  Congress  relating  to  diversity  jurisdic- 
tion, is  one  of  jealous  restriction,  of  avoiding  offense  to  state  sensitiveness,  and  of 
relieving  the  federal,  courts  of  the  overwhelming  burden  of  'business  that  intrinsi- 
cally belongs  to  the  state  courts'  in  order  to  keep  them  free  for  their  distinctive 
federal  business."). 

109.  Between  1962  and  1976  the  number  of  civil  cases  conmienced  in  the  federal 
district  courts  rose  from  61,836  to  130,597  an  increase  of  over  100  percent.  Untted 
States  Courts  1976,  supra  note  1,  at  169.  During  the  same  period  the  number  of 
diversity  cases  filed  rose  at  a  slower  rate,  from  about  18,000  to  31,675.  Id.  at  122-23. 
This  rise  is  graphically  depicted  as  follows: 
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Id.  at  123.  The  reason  for  the  decline  shown  is  that  in  1958  Congress  raised  the 
jurisdictional  amount  from  $3,000  to  $10,000.  28  U.S.C.  §§  1331-1332  (1970).  Neverthe- 
less, by  1973  the  numbers  had  risen  to  the  pre-1958  level  and  they  continued  to  in- 
crease at  a  slow  but  steady  rate  since  then. 

110.  United  States  Courts  1976,  supra  note  1,  at  122. 

111.  See  Chart  #1  at  text  following  note  20  supra. 
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court  level  diversity  cases  represent  a  smaller  percentage  of  the 
caseload,"^  but  they  still  impose  a  heavy  burden  on  judicial  time 
and  help  to  exacerbate  the  already  serious  caseload  crisis."^ 

THE  CURRENT  STATUS  OF  THE  DIVERSITY  DEBATE 

Ever  since  the  birth  of  the  United  States,  controversies  over 
what  should  be  the  proper  distribution  of  jurisdiction  between 
state  and  federal  courts  have  centered  on  the  diversity  of  jurisdic- 
tion provision  in  the  United  States  Constitution.^^'*  Under  Article 
ni,  the  federal  judicial  power  extended  to  controversies  "between 
a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens  or  sub- 
jects."^^^  Because  this  jurisdiction  was  concurrent  with  that  of 
state  courts,  rather  than  exclusive,  however.  Congress  did  not  have 
to  invest  the  inferior  federal  courts  with  any  of  it.^^^  Nevertheless, 
fesiring  local  prejudice  against  foreigners ^^"^  or  at  least  local  hostil- 
ity toward  incipient  capitalist  development,!^^  in  the  Judiciary  Act 
of  1789  Congress  gave  the  federal  courts  jurisdiction  over  suits  in 
which  "an  alien  is  a  party  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another  State.""^ 

Although,  from  time  to  time  Congress  has  raised  the  jurisdic- 
tional amount  for  both  diversity  and  federal  question  Utigation  in 


112.  For  the  1976  fiscal  year  there  were  1,714  diversity  appeals  out  of  a  total 
caseload  of  10,404  civil  appeals.  United  States  Courts  1976,  supra  note  1,  at  285-86. 
Except  for  the  District  of  Columbia  and  Ninth  Circuits  in  which  these  appeals  rep- 
resented only  8  and  12%  respectively  of  the  caseload  and  the  Tenth  Circuit  in  which 
they  were  about  23%,  they  ranged  between  15  and  20%  in  all  other  circuits.  Id. 

Diversity  cases  place  almost  no  burden  on  the  Supreme  Court's  caseload,  see 
Casper  &  Posner,  A  Study  of  the  Supreme  Court's  Caseload,  3  J.  Legal  Studies  339, 
350  (1974),  especially  since  petitions  for  certiorari  are  almost  uniformly  denied, 
Kurland,  supra  note  83,  at  630-31,  and  only  a  small  percentage  of  diversity  cases 
raise  constitutional  questions.  Casper  &  Posner,  supra. 

113.  See  notes  2-3  and  accompanying  text  supra. 

114.  See  Frankfurter,  supra  note  37,  at  511-15;  Friendly,  supra  note  77;  Moore  & 
Weckstein,  supra  note  78,  at  1-6;  Phillips  &  Christenson,  The  Historical  and  Legal 
Background  of  the  Diversity  Jurisdiction,  46  A.BAJ.  959  (I960);  Warren,  New  Light 
on  the  History  of  the  Federal  Judiciary  Act  of  1789, 37  Harv.  L.  Rev.  49  (1923).  For  a 
history  of  modem  proposals  to  eliminate  diversity,  see  Bratton,  supra  note  91,  at 
351-52. 

115.  U.S.  Const,  art  HI,  §  1,  cl.  1.  '. 

116.  See,  e.g.,  Mr.  Chief  Justice  Marshall's  discussion  in  Marbury  v.  Madison,  5 
U.S.  (1  Cranch)  137  (1803). 

117.  See,  e.g.,  Moore  &  Wicker,  Federal  Jurisdiction:  A  Proposal  to  Simplify  the 
System  to  Meet  the  Needs  of  a  Complex  Society,  1  Fla.  S.  U.  L.  Rev.  1,  17  (1973); 
Frank,  For  Maintaining  Diversity  Jurisdiction,  73  Yale  L.J.  7,  9  (1963).  But  see 
Friendly,  supra  note  77,  at  493,  who  argues  that  this  was  never  the  case.  It  is  also 
interesting  to  note  that  removal  was  eliminated  because  it  was  never  used.  Moore 
&  Wicker,  supra,  at  17  n.90. 

118.  See,  e.g.,  Moore  &  Weckstein,  supra  note  78,  at  16-17;  Friendly,  supra  note 
"77  at  498. 

*119.    Judiciary  Act  of  1789,  ch.  20,  §  11,  1  Stat  73,  78. 
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an  attempt  to  ease  the  burdens  of  the  federal  case  calendar,  ^^o  it 
has  never  come  close  to  eliminating  diversity  jurisdiction  en- 
tirely.^2^  -phe  present  campaign  to  eliminate,  or  at  least  to  restrict 
the  scope  of  diversity  jurisdiction  dates  from  1959  when  Earl  War- 
ren, the  then  Chief  Justice  of  the  United  States  Supreme  Court, 
suggested  that  the  American  Law  Institute  study  the  allocation  of 
cases  between  the  federal  and  state  court  systems  in  an  attempt  to 
determine  how  to  cut  down  on  the  federal  caseload.  In  his  address 
to  the  AT  J  at  its  annual  meeting  he  stated:  "It  is  essential  that  we 
achieve  a  proper  jurisdictional  balance  between  the  federal  and 
state  court  systems,  assigning  to  each  system  those  cases  most  ap- 
propriate in  the  light  of  the  basic  principles  of  federaUsm."i22 

The  proposed  legislation  that  emerged  from  the  ALI  study, 
however,  was  inadequate  to  deal  with  the  problem.^^a   i^  assumed 


120.  Originally  the  federal  district  courts  were  given  jurisdiction  over  all  actions 
between  citizens  of  different  states  where  the  amount  in  controversy  was  greater 
than  $500.  Judiciary  Act  of  1789  ch.  20,  §  11,  1  Stat.  73,  78.  It  appears  that  the  juris- 
dictional amount  was  to  prevent  defendants  from  being  forced  to  travel  long  dis- 
tances to  defend  small  claims.  Moore  &  Weckstein,  supra  note  78,  at  6  n.29.  In  1887 
the  jurisdictional  amount  was  raised  to  $2000.  Act  of  March  3,  1887,  ch.  373,  §-  1,  24 
Stat.  552;  Act  of  Aug.  13,  1888,  ch.  866,  §  1,  25  Stat.  433.  In  1911  the  jurisdictional 
amount  was  raised  to  $3,000,  Judiciary  Act  of  March  3, 1911,  ch.  231,  §  24, 36  Stat.  1087, 
1091,  and  in  1958  to  $10,000,  28  U.S.C.  §  1332(a)  (1958),  where  it  currently  remains. 

These  developments  had  some  short-term  effect  on  the  number  of  diversity 
cases.  Although  the  number  of  cases  filed  dropped  after  the  last  increase  of  the 
amount  in  controversy  to  $10,000  in  1958,  the  number  filed  is  now  right  back  up  to 
where  it  was  before  the  last  congressional  action.  See  note  109  supra.  The  increase 
in  the  amount  in  controversy  has  had  no  impact  on  federal  question  cases  because 
many  deprivations  are  priceless  and  the  courts  have  recognized  this  fact.  In  fact, 
the  ALI  proposal  suggested  elimination  of  the  amovmt  in  controversy  in  federal 
question  cases,  and  the  new  statute  presently  being  considered  by  Congress  has 
taken  the  same  position. 

As  an  outgrowth  of  the  utilization  of  the  amoimt  in  controversy  as  a  way  to 
keep  litigants  out  of  the  federal  courts,  a  whole  body  of  caselaw  on  jurisdictional 
amounts  has  grown  up. 

It  must  also  be  conceded  that  manipulation  of  the  amount  in  controversy  is  not 
a  good  way  to  deal  with  the  problem  of  overburdened  federal  courts  because  it 
closes  the  doors  of  the  federal  courthouse  to  those  with  smaller  claims.  If  the  fed- 
eral courts  are  better,  which  is  one  of  the  major  rationales  for  the  retention  of  diver- 
sity jurisdiction,  see  notes  211-227  and  accompanying  text  infra,  it  is  unfair  to  save 
them  for  the  rich  and  force  the  poorer  litigants  to  try  their  lawsuits  in  "inferior" 
tribunals. 

121.  Examples  of  some  of  these  bills  which  were  introduced  appear  in  Moore  & 
Weckstein,  supra  note  78,  at  14  n.89,  and  in  Moore  &  Wicker,  supra  note  117,  at  16 
n.84. 

122.  ALI  Proceedings  33  (1969),  cited  in  ALI,  supra  note  64,  at  ix. 

123.  Although  such  prominent  commentators  as  Field  and  Wright  originally 
supported  the  ALI  proposals.  Field,  Diversity  of  Citizenship:  A  Response  to  Judge 
Wright,  13  Wayne  L.  Rev.  489  (1967);  Wright,  Restructuring  Federal  Jurisdiction: 
The  American  Law  Institute  Proposals,  26  Wash.  &  Lee  L.  Rev.  185  (1969),  they 
have  both  changed  their  position  and  now  recommend  total  abolition.  H.R.  Rep.  No. 
95-893,  95th  Cong.  2d  Sess.,  Appendix  (1978);  Hearings  on  H.R.  9123  Before  the  Sub- 
comm.  on  Courts,Civil  Liberties  and  the  Administration  of  Justice  of  the  House 
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that  prejudice  against  foreigners  was  stUl  prevalent,  and  it  at- 
tempted to  pare  down  the  number  of  diversity  cases  which  could 
reach  the  federal  courts  by  rationaUzing  the  systemi24  ^nd  increas- 
ing the  amount  in  controversy.^^s  Thus,  resident  plaintiffs  would 
no  longer  be  permitted  to  sue  in  federal  court  because  resident  de- 
fendants were  unable  to  remove  cases  brought  in  state  court  to 
federal  court  under  the  removal  statute^^e  ^nd  because  resident 
plaintiffs,  by  definition,  would  not  be  subject  to  prejudice  against 
foreigners.  Under  the  ALI  proposal  approximately  one-half  of  the 
diversity  cases  would  be  transferred  from  federal  to  state  courts.^^? 

In  1971  Senator  Burdick  introduced  a  bill  which  incorporated 
the  recommendations  of  the  American  Law  Institute.  ^^^  Although 
hearings  were  held  on  this  legislation  during  1971  and  1972,^29  j^ 
never  was  enacted  into  law.  Thus,  Congress  did  nothing  during 
this  period  to  alleviate  the  increasingly  obvious  overburdening  of 
the  federal  courts. 

Mr.  Chief  Justice  Warren  Burger  took  up  where  his  predeces- 
sor had  left  off  in  urging  an  overhaul  of  the  federal  court  system. 
He  went  even  further,  however,  and  recommended  the  complete 
elimination  of  diversity  jurisdiction.^^*^  In  his  annual  messages  to 
the  American  Bar  Association  he  reiterated  his  call  for  a  redistri- 
bution of  caseloads  which  would  remove  diversity  Utigation  from 
the  federal  courts.^^^  In  response  to  the  growing  pressures  on  the 
federal  caseload  a  number  of  bills  were  introduced  in  Congress.^^^ 
After  numerous  hearings  on  the  various  proposals,^^^  a  biU  which 
would  entirely  eliminate  diversity  jurisdiction  passed  the  House  in 


Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  218  (1977)  (statement  of  Charles  Alan 
Wright). 

124.  See,  Burdick,  Diversity  Jurisdiction  Under  the  ALI  Proposals:  Its  Purpose  & 
Its  Effect  on  State  and  Federal  Courts,  48  N.D.L.  Rev.  1  (1971);  Fraser,  supra  note  91. 

125.  The  amount  in  controversy  was  to  be  increased  to  $25,000. 

126.  28  U.S.C.  §  1441  (1970). 

127.  Burdick,  supra  note  124.  Other  portions  of  its  proposal,  however,  would 
increase  the  diversity  caseload.  Id. 

128.  S.  Rep.  No.  1876,  92d  Cong.,  1st  Sess.  (1971).  It  was  reintroduced  in  1974  as 
S.  Rep.  No.  1876,  93d  Cong.,  1st  Sess.  (1974). 

129.  Hearings  on  S.  Rep.  No.  1876  Before  the  Subcomm.  on  Improvements  in  Judi- 
cial Machinery  of  the  Senate  Comm.  on  the  Judiciary,  92d  Cong.,  1st  Sess.,  pt.  1 
(1971),  2d  Sess.,  pt.  2  (1972). 

130.  Burger,  Report  on  the  Federal  Judicial  Branchn-1973,  59  A.BJVJ.  1125 
(1973);  Burger,  supra  note  15. 

131.  Id. 

132.  Thus,  S.  Rep.  No.  2094  would  prohibit  resident  plaintiffs  from  access  to  the 
federal  courts  while  S.  Rep.  No.  2389  would  abolish  diversity  entirely.  In  the  House 
of  Representatives  the  comparable  bills  were  H.R.  9123  and  H.R.  9622. 

133.  See  Hearings  on  HR.  9123  Before  the  Subcomm.  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice  of  the  House  Comm.  on  the  Judiciary,  95th  Cong., 
Ist  Sess.  (1977). 
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early  1978.134    it  was  sent  over  to  the  Senate  where  it  is  presently 
awaiting  further  action.  ^^ 

Despite  the  dire  need  of  the  federal  courts  to  be  relieved  of  a 
substantial  portion  of  their  caseloadj^^e  ^jjg  clarity  of  the  solution 
is  not  apparent  to  many  in  the  legal  profession.  Some  state  court 
judges  have  been  opposed  to  the  redistribution  because  they  feel 
that  their  courts  are  already  overburdened,  ^3?  ^nd  the  American 
Bar  Association's  House  of  Delegates,  in  its  last  meeting  in  1977, 
after  hearing  the  pros  and  cons  of  diversity  refused  to  approve  pro- 
posed changes.  In  fact,  some  conmientators  even  call  for  the  ex- 
pansion of  diversity  jurisdiction  by  requiring  only  minimal 
diversity  between  the  parties  ^^  rather  than  maximum  diversity, 
which  is  currently  a  precondition  to  the  invocation  of  federal  juris- 
diction. ^^^ 

Our  analysis  of  the  testimony  and  the  vast  literature  on  this 
issue  suggests  that  many  are  unaware  of  the  pros  and  cons  of  the 
continued  existence  of  diversity  jurisdiction.  Therefore,  in  the  re- 
mainder of  this  article  we  will  analyze  the  arguments  that  have 
been  advanced  in  favor  of  its  retentioni'*^^  and  those  supporting  its 
elimination.!'*!  After  becoming  familiar  with  the  various  positions 
taken  on  this  issue,  it  will  be  easier  for  the  reader  to  determine  in  a 
rational  manner^^^  whether  the  elimination  of  diversity  jurisdic- 
tion is  the  most  appropriate,  politically  feasible  way  of  alleviating 
the  burden  currently  faced  by  the  federal  courts. 

134.  The  House  Judiciary  Subcommittee  unanimously  recommended  to  the 
House  Judiciary  Committee  the  more  comprehensive  bill  which  was  overwhelm- 
ingly approved  by  it  on  February  7, 1978.  H.R  9622,  abolishing  diversity,  passed  the 
House  of  Representatives  on  February  28,  1978  by  a  vote  of  266  to  133,  122  Cong. 
Rec.  H1569  (daily  ed.  Feb.  28,  1978). 

135.  The  Senate  companion  bill  is  now  being  considered  by  Senator  DeCon- 
cini's  Senate  Judiciary  Subcommittee. 

136.  See  notes  1-15  and  accompanying  text  supra,  exposing  the  problem. 

137.  See  the  testimony  of  the  Chief  Justice  of  the  Florida  Supreme  Court  to  the 
Burdick  Committee,  cited  in  Moore  &  Wicker,  supra  note  117,  at  20  &  n.l08.  The 
Conference  of  Chief  Justices  recently  adopted  a  position  favoring  the  elimination  of 
diversity  jurisdiction,  however.    See  text  accompanying  note  255  infra. 

138.  Moore  &  Weckstein,  supra  note  78. 

139.  28  U.S.C.  §  1332  (1970).  Thus,  removal  is  possible  only  if  maximum  diver- 
sity exists. 

140.  See  notes  144-265  and  accompanying  text  infra. 

141.  See  notes  266-322  and  accompanying  text  infra. 

142.  All  the  existing  material  on  the  subject  of  diversity  jurisdiction  assumes 
one  posture  and  argues  only  that  position.  See,  e.g.,  Moore  &  Weckstein,  supra 
note  78  (pro);  Friendly,  supra  note  77  (con).  Judge  Wright  presents  both  sides,  but 
he  gives  only  cursory  treatment  to  the  entire  question.  Wright,  The  Federal  Courts 
and  the  Nature  and  Quality  of  State  Law,  13  Wayne  L.  Rev.  317  (1967). 
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IF  IT  WORKS,  WHY  CHANGE  IT:  THE  TRADITIONALIST 

APPROACH  TO  THE  REALITIES  OF  MODERN 

AMERICAN  SOCIETY 

The  major  argument  advanced  in  favor  of  retaining  diversity 
jurisdiction  is  that  it  works.^"*^  Diversity  jurisdiction  was  contem- 
plated by  the  Founding  Fathers,^^  it  has  always  been  a  part  of 
federal  jurisdiction,!*^  and  no  one  is  complaining  that  it  works  im- 
properly, ^^  so  why  should  it  be  eliminated.  Closely  related  are 
the  arguments  that  diversity  is  convenient,  ^^"^  that  Utigants  get  bet- 
ter justice  in  the  federal  courts,!^  that  it  is  necessary  to  protect  the 
foreign  party  from  local  prejudice,!*^  and  that  the  existence  of  fed- 
eral practice  improves  the  skills  of  local  attorneys  and  makes  the 
system  more  uniform.^^^  Others  have  contended  that  the  state 
courts  do  not  want  the  increased  caseload,!^!  and  that  the  real  way 
to  deal  with  the  pressure  on  the  federal  judiciary  is  simply  to  get 
more  judges.^^^  in  order  to  test  the  validity  of  each  of  these  pro- 
positions, we  shall  first  examine  the  arguments  put  forth  by  the 
traditionalists. 

All  proponents  of  the  continuation  of  diversity  jurisdiction  be- 


143.  Frank,  Federal  Diversity  Jurisdiction — An  Opposing  View,  17  S.C.L.  Rev. 
677  (1965);  Frank,  supra  note  117,  at  10;  Moore  &  Wicker,  supra  note  117,  at  18. 

144.  Frank,  supra  note  143,  at  680-81;  Frank,  supra  note  117,  at  13;  Moore  &  Weck- 
stein,  supra  note  78,  at  15;  Wright,  supra  note  142,  at  318. 

145.  Wright,  supra  note  142,  at  318,  329;  Hearings  Before  the  Subcomm.  on  Im- 
provements in  Judicial  Machinery  of  the  Senate  Comm.  on  the  Judiciary,  95th 
Cong.,  2d  Sess.  —  (1978)  (statement  of  James  William  Moore)  [hereinafter  cited  as 
Moore  Testimony). 

146.  Frank,  supra  note  93,  at  158;  Frank,  supra  note  117,  at  8. 

147.  Moore  Testimony,  supra  note  145;  Frank,  supra  note  117,  at  12. 

148.  Anderson,  supra  note  39,  at  1212-13;  Frank,  supra  note  93,  at  159-60;  Fl-ank, 
supra  note  143,  at  684;  Johnson,  The  Role  of  the  Judiciary,  supra  note  35,  at  474-75; 
Moore  &  Weckstein,  supra  note  78,  at  22;  Reath,  Judicial  Evaluation — The  Counter- 
part to  Merit  Selection,  60  A.B  A  J.  246  ( 1974) ;  Shapiro,  Federal  Diversity  Jurisdic- 
tiorv  A  Survey  and  a  Proposal,  91  Harv.  L.  Rev.  317,  330  (1977);  Wright,  supra  note 
142,  at  327-28;  Hearings  Before  the  Subcomm.  on  Improvements  in  Judicial  Machin- 
ery of  the  Seruxte  Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  —  (1978)  (statement 
of  Association  of  Trial  Lawyers  of  America)  [hereinafter  cited  as  Association  of 
Trial  Lawyers);  Moore  Testimony,  supra  note  145. 

149.  Frank,  supra  note  117,  at  9.  Even  if  this  is  no  longer  the  case,  Wright  con- 
tends that  diversity  should  still  be  maintained.  Wright,  supra  note  142,  at  327 
("The  fact  that  the  Fathers  included  diversity  in  the  Constitution  primarily  because 
they  feared  nonresident  litigants  might  suffer  prejudice  in  state  courts  need  not  and 
should  not  preclude  its  use  a  century  and  three-quarters  later  for  novel  reasons 
only  now  perceived;  if  the  Constitution  confers  the  authority,  we  may  exercise  it  in 
furtherance  of  any  decent  social  purpose."). 

150.  Frank,  supra  note  93,  at  159;  Moore  &  Wicker,  supra  note  117,  at  22;  Wright, 
supra  note  1^,  at  327;  Association  of  Trial  Lawyers,  supra  note  148,  at  5;  Moore 
Testimony,  supra  note  145,  at  7-9. 

151.  Moore  &  Wicker,  supra  note  117,  at  20  n.l07. 

152.  Moore  &  Weckstein,  supra  note  78,  at  26;  Moore  &  Wicker,  supra  note  117,  at 
25;  Wright,  supra  note  142,  at  319;  Moore  Testimony,  supra  note  145,  at  2. 
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gin  by  noting  its  constitutional  foundations  ^^^  in  article  m,  section 
2  of  the  United  States  Constitution.^^  The  fact  that  there  is  no 
grant  of  jurisdiction  that  is  older  than  diversity  convinces  its  sup- 
porters that  it  is  entitled  to  presumptive  validity  until  its  detrac- 
tors can  demonstrate  that  it  does  not  work  properly.^^^  Since  no 
one  could  conceivably  argue  that  diversity  jurisdiction  does  not 
provide  just  results  for  the  litigants  who  come  into  federal  court 
under  its  umbrella,  they  continue,  those  wishing  to  eliminate  di- 
versity to  demonstrate  its  evils  should  have  the  burden  of  proving 
its  inadequacies.  ^^^ 

In  order  to  evaluate  this  argument  critically,  it  is  first  neces- 
sary to  remember  that  the  Constitution  is  permissive  with  regard 
to  the  judicial  power  of  the  United  States;^^"^  it  permits  the  Con- 
gress to  extend  judicial  power  to  the  limits  provided  in  the  Consti- 
tution, but  it  certainly  doesn't  require  that  result.^^^  Even  in  the 
area  of  diversity  jurisdiction  Congress  and  the  courts  have  chosen 
to  constrict  federal  jurisdiction  by  requiring  complete  diversity*^* 
between  the  parties  rather  than  simply  minimal  diversity,^^°  by  re- 
stricting the  power  of  removal, ^^^  and  by  recognizing  two  possible 


153.  See,  e.g.,  Moore  &  Weckstein,  supra  note  78,  at  14-15;  Wright,  supra  note  142, 
at  318. 

154.  U.S.  Const,  art.  m,  §  2.  Article  m,  sec.  2  provides  that  "[tjhe  Judicial 
Power  shall  extend  ...  to  Controversies  .  .  .  between  Citizens  of  diiBferent  States 

155.  See,  e.g.,  Moore  &  Weckstein,  supra  note  78,  at  15;  Wright,  supra  note  142,  at 
318;  Moore  Testimony,  supra  note  145,  at  11. 

156.  "The  proper  presumption,  in  our  view,  is  that  the  inclusion  of  diversity 
cases  in  article  EH,  the  vesting  of  such  jurisdiction  in  the  federal  coiuts  by  the  First 
Congress,  the  continuation  of  the  jurisdiction,  substantially  unimparied,  for  the  life 
of  the  Republic,  and  the  frequent  invocation  of  the  jurisdiction  with  a  fair  record  of 
accomplishing  justice  between  litigants  clearly  casts  the  burden  of  proof  on  those 
who  seek  to  abolish  or  curtail  diversity  rather  than  on  those  who  seek  to  defend  or 
maintain  it."  Moore  &  Weckstein,  supra  note  78,  at  25.  See  also  Association  of  Trial 
Lawyers,  supra  note  148,  at  6. 

157.  Article  III  provides  that  "the  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish."   U.S.  Const,  art.  m,  §1,  cL  2. 

158.  Thus,  the  Constitution  clearly  grants  Congress  the  power  to  decide  the  ex- 
tent, if  any,  of  diversity  jurisdiction.  HJl.  Rep.  No.  893, 95th  Cong.,  2d  Sess.  2  (1978); 
Hearings  Before  the  Subcomm.  on  Improvements  in  Judicial  Machinery  of  the  Sen- 
ate Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  —  (1978)  (Paper  of  Hunter 
presented  at  Williamsburg  Conference)  [hereinafter  cited  as  Hvmter  paper]. 

As  Mr.  Justice  Chase  stated  in  Turner  v.  Bank  of  North  America,  4  U.S.  (4  DalL) 
8,  10  (1799),  "[t]he  notion  has  frequently  been  entertained,  that  the  federal  courts 
derive  their  judicial  power  immediately  from  the  Constitution;  but  the  political 
truth  is,  that  the  disposal  of  the  judicial  power  (except  in  a  few  specific  instances) 
belongs  to  Congress." 

159.  28  U.S.C.  I  1332  (1970). 

160.  The  AT.T  proposal  would  permit  minimal  diversity.  ALI,  supra  note  64.  It  is 
also  urged  by  Moore  &  Weckstein,  supra  note  78,  at  27-30. 

161.  28  U.S.C.  §  1441  (1970).  Strawbridge  v.  Curtiss,  7  U.S.  (3  Cranch)  267  (1806) 
appeared  to  hold  that  complete  diversity  was  constitutionally  required.    In  State 
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bases  of  a  corporation's  citizenship.^^2  Thus,  just  because  such  ju- 
risdiction is  permissible  under  the  Constitution  does  not  mean 
that  it  should  be  authorized. 

Equally  important  to  bear  in  mind  is  that  the  Constitution  is 
not  only  a  statement  of  basic  principles;  it  is  also  a  historical  docu- 
ment which,  to  a  certain  extent,  reflects  the  concerns  of  the  time 
times  in  which  it  was  drafted.  The  Constitutional  Convention  was 
convened  to  rescue  the  new  nation  from  impending  disaster,  and 
the  Constitution  was  drafted  to  solve  numerous  specific  problems 
that  had  arisen  under  the  Articles  of  Confederation.  Particularly 
troublesome  was  the  parochialism  of  the  states  and  the  lack  of  al- 
legiance to  the  concept  of  a  central  unifying  authority.  ^^^  Thus, 
proponents  of  the  federal  form  of  government  perceived  the  need 
to  create  a  national  consciousness.^^  The  judicial  system  was  one 
institution  which  could  assist  in  this  process.  ^^^  This  need,  how- 
ever, is  certainly  less  relevant  today. 

Assuming  that  diversity  j\uisdiction  had  an  important  role  to 
play  in  the  early  development  of  the  federal  judiciary,  however. 

Farm  Fire  &  Cas.  Co.  v.  Tashire,  386  U.S.  523,  530-31  (1967),  however,  the  Supreme 
Court  decided  that  this  was  merely  statutory  construction. 

162.  In  1958  Congress  restricted  a  corporation's  use  of  diversity  jurisdiction  by 
deeming  a  corporation  to  be  the  "citizen  of  any  State  by  which  it  has  been  incorpo- 
rated and  of  the  State  where  it  has  its  principal  place  of  business."  28  U.S.C.  § 
1332(c)  (1970).  Thus  a  whole  caselaw  has  developed  regarding  the  definition  of 
principal  place  of  business.  See,  e.g.,  Riggs  v.  Island  Creek  Coal  Co.,  542  F.2d  339 
(6th  Cir.  1976);  Quaker  State  Dyeing  &  Finishing  Co.  v.  HT  Terryphone  Corp.,  461 
F.2d  1140  (3d  Cir.  1972);  Boggs  v.  Blue  Diamond  Coal  Co.,  432  F.  Supp.  19  (E.D.  Tenn. 
1977);  Van  Horn  v.  Western  Elec.  Co.,  424  F.  Supp.  920  (E.D.  Mich.  1977). 

163.  See  Moore  &  Weckstein,  supra  note  78,  at  1-2;  P.  Bator,  P.  Mishkin,  D.  Sha- 
piro &  H.  Wechsler,  Hart  &  Wechsler's  The  Federal  Courts  and  the  Federal 
System  1  n.l  (2d  ed.  1973)  [hereinafter  cited  as  Hart  &  Wechsler]. 

164.  Hamilton  was  a  strong  proponent  of  this  position. 

The  most  discerning  cannot  foresee  how  far  the  prevalency  of  a  local  spirit 
may  be  found  to  disqualify  the  local  tribunals  for  the  jurisdiction  of  na- 
tional causes;  whilst  every  man  may  discover  that  courts  constituted  Uke 
those  of  some  of  the  states  would  be  improper  channels  of  the  judicial  au- 
thority of  the  union.    State  judges,  holding  their  oflQces  during  pleasure,  or 
from  year  to  year,  will  be  too  little  independent  to  be  relied  upon  for  an 
inflexible  execution  of  the  national  laws. 
The  Federalist  No.  81,  at  510  (A.  Hamilton)  (B.  Wright  ed.  1961).   Mr.  Justice  Story 
took  a  similar  position  in  Martin  v.  Hunter's  Lessee,  14  U.S.  (I  Wheat.)  304,  347 
(1816),  in  explaining  the  basis  for  diversity  jurisdiction:  "The  constitution  has  pre- 
sumed .  .  .  that  state  attachments,  state  prejudices,  state  jealousies,  and  state  inter- 
ests, might  sometimes  obstruct,  or  control,  or  be  supposed  to  obstruct  or  control, 
the  regular  administration  of  justice." 

165.  See,  Hart  &  Wechsler,  supra  note  163,  at  6;  ALI,  supra  note  64,  at  101; 
Shapiro,  supra  note  148,  at  327.  As  Moore  stated  in  his  testimony  before  the  Sen- 
ate, "[The  circuit  courts]  were  courts  of  grea^ dignity  and  brought  home  to  all  sec- 
tions of  the  coimtry  the  judicial  existence  of  the  new  Republic.  In  doing  this, 
diversity  jurisdiction  served  the  Nation  well."  Moore  Testimony,  supra  note  145,  at 
7.  See  also,  122  Cong.  Rec.  H1555-1556  (daily  ed.  Feb.  28,  1978)  (remarks  of  Rep. 
Railsback). 
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does  not  resolve  the  problem:  Old  laws  are  not  automatically  sac- 
rosanct,^^^  and  what  made  sense  in  1789  may  be  meaningless  in 
1978  when  the  United  States  faces  different  problems  and  needs  to 
utilize  its  courts  to  protect  different  values.  ^^"^  K  the  good  of  the 
United  States  does  not  require  the  courts  to  serve  a  nationaUzing 
function  but  instead  needs  them  to  protect  constitutional  rights 
from  majoritarian  tendencies  or  to  provide  uniform  administration 
of  statutorily  created  federal  rights  and  remedies,  diversity  juris- 
diction becomes  anachronistic.^^  Another  major  difference  be- 
tween 1789  and  1978  concerns  the  size  of  the  federal  caseload.  The 
federal  courts  of  the  late  eighteenth  century  had  little  business  be- 
sides diversity.^^^  Today,  however,  they  are  much  too  busy,i'^° 
and  some  cases  must  be  pared.  Thus,  whether  diversity  jurisdic- 
tion "works" — ^in  the  sense  that  it  metes  out  justice  to  the  parties 
who  can  compel  a  federal  court  to  hear  their  claim  because  of  the 
diversity  of  their  citizenship^'^* — ^becomes  an  irrelevant  question 
when  the  amount  of  strain  on  the  federal  bench  is  considered.*'^^ 


166.  This  position  is  eloquently  argued  by  Hunter  at  the  Williamsburg  Confer- 
ence: 

[T]hroughout  the  history  of  our  nation  there  have  been  numerous  and  re- 
peated changes  in  the  original  laws  of  our  nation  to  meet  the  changes  oc- 
curring in  our  society.  The  1789  laws  were  never  intended  to  be  sacrosanct 
and  to  meet  the  needs  of  a  1978  society.    189  years  ago  conditions  were 
vastly  different.    Certain  changes  of  law  have  had  to  occur,  have  often  oc- 
curred, and  need  to  occur  in  the  future  if  our  nation  and  its  three,  branches 
of  government  are  to  survive  and  properly  serve  this  nation.    Fortunately, 
the  American  people  can  look  to  their  elected  representatives,  their  Con- 
gress, to  be  sensitive  to  these  problem  areas  where  change  is  needed  and  to 
make  those  changes  of  law  which  are  meritorious  and  in  the  interest  of  the 
people  of  this  nation. 
Hunter  paper,  supra  note  158,  at  11-12.    This  position  is  in  direct  contradiction  to 
that  taken  by  the  supporters  of  diversity  that  because  it  is  old,  it  must  be  good.    See 
notes  144-45  supra. 

167.  See  notes  299-300  and  accompanying  text  infra. 

168.  H.R.  Rep.  No.  893,  95th  Cong.,  2d  Sess.  (1978);  Hearings  Before  the  Sub- 
comm.  on  Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  on  the 
Judiciary,  95th  Cong.,  2d  Sess.  (1978)  (statement  of  Representative  Kastenmeier) 
[hereinafter  cited  as  Kastenmeier  statement). 

169.  Moore  &  Weckstein,  supra  note  78,  at  19. 

170.  See  notes  1-15  and  accompanying  text  supra. 

171.  Frank  argues  that  if  diversity  works,  that  is  a  sufficient  reason  to  retain  it; 
the  strain  on  the  federal  bench  can  be  remedied  in  other  ways  than  by  eliminating 
diversity.  Frank,  supra  note  143;  Frank,  supra  note  117;  Frank,  supra  note  93. 

172.  See  text  accompanying  note  265  infra.  This  position  underlies  the  decision 
by  the  House  of  Representatives  to  vote  to  eliminate  diversity  jurisdiction  entirely. 

(T]he  proposed  legislation  recognizes  that  diversity  is  an  idea  whose  time 
has  passed.  The  Federal  courts  are  a  scarce  resource  and  should  be 
treated  as  such.  The  flood  of  case  filings  can  only  be  checked  by  control- 
ling the  flow  of  lawsuits.  Just  as  with  the  energy  crisis,  priorities  and  rules 
of  consumption  must  be  set  First,  there  should  be  only  one  court  per  cus- 
tomer— the  choice  of  forum  is  a  luxury  that  our  judicial  system  can  no 
longer  afford.  Second,  the  Federal  courts  must  be  freed  from  the  shackles 
of  congestion  to  do  the  job  they  do  best .... 

44-811    0-79-20 
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Instead,  we  must  ask  which  type  of  litigation  "deserves"  federal 
protection^'^3  and  what  kinds  of  cases  can  be  handled  competently 
by  the  state  courts.^'''* 

Furthermore,  the  argument  of  the  proponents  of  diversity  ju- 
risdiction suffers  from  the  flaw  of  assuming  that  there  is  a  funda- 
mental right  to  choice  of  forum.^"^^  Representative  of  this  position 
is  the  statement  made  by  the  Association  of  Trial  Lawyers  of 
America  to  the  Subcommittee  on  Improvements  in  Judicial  Ma- 
chinery of  the  Senate  Committee  on  the  Judiciary:  "It  is  in  the  very 
offering  of  an  alternative — an  option — ^as  to  dispute  resolu- 
tion— that  we  believe  the  Federal  government  is  providing  its  citi- 
zens with  a  social  service  of  unquestionable  legitimacy."^'^^ 
Instead,  the  choice  of  forum  is  a  luxury  that  the  States  can  no 
longer  afford.^"'"'  From  this  perspective,  their  argument  that  the 
opponents  of  diversity  have  the  burden  of  demonstrating  that 
there  are  substantial  reasons  to  limit  diversity^"^^  is  not  persuasive. 

The  reasons  for  iiicluding  diversity  jurisdiction  in  the  original 
grant  of  judicial  power  to  the  federal  judiciary  remain  unclear. 

HJt  Rep.  No.  893,  95th  Cong.,  2d  Sess.  4-5  (1978). 

This  congestion  ai^gument,  however,  is  rejected  entirely  by  the  proponents  of 
diversity  who  tend  to  be  myopic  and  view  the  question  in  a  vacuum.  According  to 
the  Association  of  Trial  Lawyers,  the  blind  advocacy  of  judicial  efficiency  must  be 
rejected  because  court  congestion  symbolizes  that  the  United  States  has  a  calm, 
deliberative  and  thorough  legal  system  which  values  protection  of  human  rights, 
unlike  the  courts  of  Uganda  in  which  there  is  no  congestion.  Association  of  Trial 
Lawyers,  supra  note  148,  at  6. 

173.  See  note  35  supra^ 

174.  This  formulation  of  the  problem  essentially  pits  corporations  against  poor 
people.  The  former  groups  prefer  to  litigate  in  federal  court  because  they  utilize 
the  choice  of  forums  to  generate  delays.  Kastenmeier  Statement,  supra  note  168, 
at  11;  RR.  Rep.  No.  893,  95th  Cong.,  2d  Sess.  Exhibit  C  at  27  (1978)  (letter  from 
Kenneth  L.  Karst  to  Robert  W.  Kastenmeier,  Dec.  6,  1977);  Hunter  paper,  supra 
note  158;  Hearings  Be/ore  the  Suhcomm.  on  Improvements  in  Judicial  Machinery  of 
the  Senate  Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  (1978)  (Hunter  testimony) 
(hereinafter  cited  as  Hunter  testimony] .  The  latter  prefer  the  federal  courts  be- 
cause of  their  role  as  protectors  of  federal  rights.  See  Neubome,  Myth  of  Parity, 
supra  note  53;  State  of  the  Judiciary  and  Access  to  Justice:  Hearings  Before  the  Sub- 
comm.  on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of  the  House 
Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  255-60  (1977)  (statement  of  Steven 
Steinglass,  Legal  Action  of  Wisconsin,  and  Dennis  Sweeney,  Baltimore  Legal  Aid 
Bureau). 

175.  Association  of  Trial  Lawyers,  supra  note  148,  at  1-2;  Moore  Testimony, 
supra  note  145.  This,  however,  is  not  the  case.  See  Wright,  Miller  &  Cooper,  13 
Federal  Practice  &  Procedure  §  3601,  at  596  (1975);  Hearings  Before  the  Suhcomm. 
on  Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  on  the  Judiciary,  95th 
Cong.,  2d  Sess.  (1978)  (statement  of  Daniel  Meador)  [hereinafter  cited  as  Meador 
statement].  Since  federal  courts  were  always  intended  to  be  courts  of  limited  ju- 
risdiction. Congress  can  determine  that  litigants  should  not  be  allowed  to  use  them 
unless  there  is  a  good  reason  for  it. 

176.  Association  of  Trial  Lawyers,  supra  note  148,  at  1-2. 

177.  See  note  172  supra-.  Hunter  testimony,  supra  note  174,  at  9. 

178.  See  text  accompanying  note  156  supra. 
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The  recorded  debates  in  the  Constitutional  Convention  provide  lit- 
tle guidance  in  this  area.^"^^  Aside  from  the  nationalizing  function 
discussed  above,^^°  three  possible  reasons  emerge  to  explain  why 
diversity  jurisdiction  was  mentioned  in  the  Constitution.  The  most 
often  cited  rationale  is  that  because  the  drafters  of  the  Constitu- 
tion feared  that  state  courts  would  be  biased  or  prejudiced  against 
out-of-state  Utigants,  they  included  diversity  to  protect  the  foreign 
party  from  local  prejudice.^^^  Closely  related  is  the  argument  that 
the  federal  courts  were  superior  to  their  state  counterparts  and, 
thus,  as  many  cases  as  possible  should  be  routed  in  their  direc- 
tion. ^^^  Finally,  a  number  of  commentators  have  recently  sug- 
gested that  diversity  was  created  to  assist  commercial 
development  in  the  United  States,  since  the  drafters  feared  that 
some  state  courts  were  so  biased  toward  debtors  that  they  would 
not  be  able  to  deal  fairly  with  the  legitimate  rights  of  creditors, 
whether  from  that  state  or  another.  ^^^ 

Although  some  commentators  question  whether  state  courts 
ever  manifested  the  local  prejudice  against  foreign  Utigants  which 
the  grant  of  diversity  jurisdiction  was  supposed  to  remedy,i^^  it  is 
possible  that  the  tear,  rather  than  the  reality,  of  local  prejudice 
may  have  played  a  part  in  the  decision  to  create  diversity  jurisdic- 

179.  According  to  a  study  done  by  the  Congressional  Research  Service  of  the 
Library  of  Congress,  "(t)he  records  of  the  Federal  Convention  are  silent  with  re- 
gard to  the  reasons  the  Framers  included  in  the  judiciary  article  jurisdiction  in  the 
federal  courts  of  controversies  between  citizens  of  different  States,  but  since  the 
Judiciary  Act  of  1789  'diversity  jurisdiction'  has  been  bestowed  statutorily  on  the 
federal  courts."  Congressional  Research  Service,  Library  of  Congress,  The 
CoNSTmmoN  of  the  United  States  of  America — ^Analysis  and  Interpretation 
732  (1972).  See  also  Friendly,  supra  note  77;  H.R  Rep.  No.  893, 95th  Cong.  2d  Sess.  2 
(1978). 

180.  See  notes  163-165  and  accompanying  text  supra. 

181.  The  source  for  this  position  is  a  statement  by  Mr.  Chief  Justice  Marshall  in 
Bank  of  the  United  States  v.  Deveaux,  9  U.S.  (5  Cranch)  61,  87  (1809): 

However  true  the  fact  may  be,  that  the  tribunals  of  the  states  will  adminis- 
ter justice  as  impartially  as  those  of  the  nation,  to  parties  of  every  descrip- 
tion, it  is  not  less  true  that  the  Constitution  itself  either  entertains 
apprehensions  on  this  subject,  or  views  with  such  indulgence  the  possible 
fears  and  apprehensions  of  suitors,  that  it  has  established  national  tribu- 
nals for  the  decision  of  controversies  between  aliens  and  a  citizen,  or  be- 
tween citizens  of  different  states. 
See  also  notes  149  and  164  supra. 

182.  The  following  statement  by  Alexander  Hamilton  that  "every  man  may  dis- 
cover that  courts  constituted  like  those  of  some  of  the  States  wovdd  be  improper 
channels  of  the  judicial  authority  of  the  Union,"  The  Federalist  No.  81,  at  486  (A. 
Hamilton)  (Mentor  ed.  1961),  can  also  be  seen  as  supporting  the  position  that  since 
the  federal  courts  were  better  than  the  state  courts,  it  was  preferable  to  route  as 
many  cases  into  them  as  possible. 

183.  Moore  &  Weckstein,  supra  note  78,  at  16-17;  Friendly,  supra  note  77,  at  502 
n.92. 

184.  See  Frankfurter,  supra  note  37,  at  520-22;  Friendly,  supra  note  77,  at  493-97. 
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tion.*^^  Granting  this  proposition,  however,  does  not  compel  the 
conclusion  reached  by  Moore  and  Weckstein  that  "[wjhile  local 
prejudices  and  state  jealousies  may  be  diminishing,  it  is  a  fair  in- 
ference that  some  litigants  still  resort  to  the  federal  courts  because 
of  apprehensions  as  to  the  kind  of  justice  that  they  will  receive  in 
the  courts  of  the  state  of  which  their  adversary  is  a  citizen.''^^^ 

Instead,  it  can  be  persuasively  argued  that  the  concept  of  local 
prejudice  as  a  basis  for  the  exercise  of  diversity  jurisdiction  has 
been  effectively  eliminated  by  changes  which  have  taken  place  in 
American  society  in  recent  years.^^"^  Today,  Americans  travel 
more  freely  than  they  did  in  the  past,  and  they  readily  move  their 
residences  and  businesses  from  one  state  to  another.  At  the  same 
time,  their  friends  and  relatives  are  also  exhibiting  similar  geo- 
graphic mobility.  All  of  this  movement  has  done  much  to  under- 
mine local  parochialism.  1^^  Thus,  a  litigant's  state  of  residence 
has  no  significance  in  the  kind  of  treatment  he  or  she  will  receive 
in  a  court  of  law.^^^  While  pride  in  one's  state  still  exists  under 
certain  circumstances,  it  would  be  unlikely  to  manifest  itself 
through  antagonism  against  citizens  of  another  state.  ^^ 

185.  See  Moore  &  Weckstein,  supra  note  78,  at  14-16. 

186.  Moore  &  Weckstein,  supra  note  78,  at  16. 

187.  Although  state  citizenship  is  no  longer  a  factor  in  the  ability  of  litigants  to 
receive  justice  in  state  courts,  prejudices  based  on  race,  sex,  reUgion,  economic 
class,  nationality,  and  age  still  affect  the  judicial  process  in  both  state  and  federal 
courts.  See  H.R.  Rep.  No.  893,  95th  Cong.,  2d  Sess.  4  (1978).  Moreover,  while 
prejudice  against  corporations  and  insurance  companies,  the  largest  users  of  diver- 
sity jurisdiction,  exists,  this  prejudice  has  nothing  to  do  with  the  corporation's  state 
of  residence.  Friendly,  supra  note  15,  at  148;  Meador  statement,  supra  note  175,  at 
9. 

188.  Even  with  diversity  jurisdiction,  however,  it  would  be  impossible  to  elimi- 
nate the  effect  of  local  bias,  if  such  bias  truly  existed.  See  generally  Fraser,  supra 
note  91,  at  194-95.  Thus,  those  cases  between  citizens  of  different  states  whose 
amount  in  controversy  was  below  the  statutorily  defined  minimum  would  have  to 
be  tried  in  state  court  under  all  circumstances.  28  U.S.C.  §  1332  (1970).  Similarly, 
cases  in  which  diversity  was  not  complete  had  no  access  to  the  federal  courts.  Id. 
Thus,  a  case  like  New  York  Times  v.  Sullivan,  376  U.S.  254  (1964),  in  which  there  was 
likely  to  be  extreme  local  bias,  could  not  be  tried  in  federal  court  because  of  the 
lack  of  complete  diversity.  Other  cases  no  doubt  abound  in  which  similar  injus- 
tices were  suffered  at  the  hands  of  parochial  local  attitudes.  Because  of  the  fact 
that  local  and  federal  juries  are  chosen  froip  the  same  populations,  however,  similar 
local  sentiments  might  have  prevailed  even  if  cases  such  as  Sullivan  had  been 
brought  in  federal  court.  See  H.R  Rep.  No.  893,  95th  Cong.  2d  Sess.  Exhibit  C 
(1978)  (letter  from  Kenneth  L.  Karst  to  Robert  W.  Kastenmeier,  December  6,  1977). 

189.  See  Hunter  testimony,  supra  note  174,  at  8;  Hunter  paper,  supra  note  158. 
Kastenmeier  also  contends  that  technological  changes,  increased  education,  and 
economic  prosperity  all  operate  to  reduce  the  risk  of  local  prejudice.  H.R.  Rep.  No. 
893,  95th  Cong.,  2d  Sess.  4  (1978).  See  also  Asher  v.  Pacific  Power  &  Light  Co.,  349  F. 
Supp.  671,  674  (N.D.  Cal.  1965);  F  &  L  Drug  Corp.  v.  American  Central  Ins.  Co.,  200  F. 
Supp.  718,  723  (D,  Conn.  1961). 

190.  This  same  theme  was  iterated  in  the  prepared  statement  of  Legal  Services 
Attorneys  dehvered  to  the  Senate  Committee: 

The  original  justification  for  diversity  jurisdiction  was  the  fear  that  state 
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These  changes  were  explicitly  recognized  by  the  United  States 
Congress  when  it  amended  the  federal  removal  statute  in  1948. 
The  former  removal  statute,  which  traced  back  to  1867,  authorized 
removal  by  the  defendant  "when  it  shall  be  made  to  appear  to  said 
district  court  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  justice"  in  a  state  court.^^^  This  provision  was  re- 
pealed in  1948  on  the  following  grounds: 

All  the  provisions  with  reference  to  removal  of  controver- 
sies between  citizens  of  different  States  because  of  inabil- 
ity, from  prejudice  or  local  influence,  to  obtain  justice, 
have  been  disc£U"ded.  These  provisions,  bom  of  the  bitter 
sectional  feelings  engendered  by  the  Civil  War  and  the  re- 
construction period,  have  no  place  in  the  jurisprudence  of 
a  nation  since  united  by  three  wars  against  foreign  pow- 
ers. Indeed,  the  practice  of  removal  for  prejudice  or  local 
influence  has  not  been  employed  much  in  recent  years.^^^ 

Although  diversity  jurisdiction  is  still  widely  employed  by  litigants 
throughout  the  United  States,!^^  there  is  as  Uttle  reason  for  its  con- 
tinued existence  on  the  basis  of  the  prejudice  argument  as  there 
was  for  the  removal  statute. 

The  one  reported  empirical  study  of  the  utilization  of  diversity 
jurisdiction  by  local  attorneys  supports  the  conclusion  that  per- 
ceived local  prejudice  is  not  important  in  their  choice  of  a  federal 
forum.i^  Eighty-two  Wisconsin  attorneys  were  asked  to  indicate 
all  the  considerations  that  had  led  them  to  choose  a  federal  rather 
than  a  state  forum.   The  author  hypothesized  that  under  the  tradi- 


courts  would  be  prejudiced  against  citizens  of  other  states  who  litigated 
before  them.  During  the  early  decades  of  the  Republic,  the  apprehension 
was  undoubtedly  valid  and  it  probably  made  sense  for  federal  judges  to 
spend  their  time  interpreting  state  law  to  guard  against  parochialism. 
There  were  then  few  issues  of  federal  law  as  well.  Today,  however,  there  is 
little  evidence  of  state  judicial  prejudice  against  litigants  from  other  states 
....  Basic  principles  of  federalism  once  supported  the  concept  of  diversity 
jurisdiction.  Today,  absent  widespread  interstate  bias,  that  same  federal- 
ism demands  that  state  courts  interpret  their  own  law  of  contracts,  torts, 
and  real  property,  not  courts  of  the  federal  government. 
Id.  at  9. 

191.  Act  of  March  2,  1867,  14  Stat.  559. 

192.  See  revisor's  notes  to  1948  amendment  to  removal  statute. 

193.  See  text  accompanying  note  314  infra. 

194.  Summers,  Analysis  of  Factors  that  Influence  Choice  of  Forum  of  Diversity 
Cases,  47  Iowa  L.  Rev.  933  (1962).  One  other  pubUshed  study  exists  on  this  issue. 
Note,  The.  Choice  Between  State  and  Federal  Court  in  Diversity  Cases  in  Virginia, 
52  Va.  L.  Rev.  178  (1965).  There,  however,  the  author  asked  attorneys  what  factors 
would  lead  them  to  prefer  a  federal  or  a  state  court.  Summers  had  asked  instead 
why  attorneys  actually  chose  federal  court.  This  difference  may  explain  the  diver- 
gence of  their  reported  results.  It  is  very  likely  that  the  Virginia  attorneys  re- 
sponded with  the  traditional  reasons  for  choice  of  forum  and  that  accounts  for  the 
fact  that  60%  stated  that  local  prejudice  against  out-of-state  chents  motivated  them 
to  sue  in  federal  court.  For  a  critique  of  the  Virginia  study,  see  Shapiro,  supra  note 
148,  at  331  &  n.78. 
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tional  wisdom,  all  the  attorneys  would  list  local  prejudice  as  at 
least  one  of  their  reasons.^^^  This,  however,  was  very  far  from  the 
truth,  since  this  factor  was  listed  by  only  seven  attorneys,  and  it 
was  not  the  sole  factor  in  any  of  these  cases:^^ 

Reasons  for  Choosing 
Federal  Forum 

CJeographical  convenience 
Broader  discovery  procedures  in 
federal  courts 

Federal   juries    render    higher 
awards 

Greater  confidence  in  the  inde- 
pendence  and  judicial   tempera- 
ment of  federal  jurist 
Calendar    of   federal    court    was 
more  current 

Federal  juries  are  superior  to  state 
juries 

Choice  of  forum  was  made  by  cli- 
ent 

On  referral  from  an  attorney  who 
had  selected  the  federal  court 

Other 

Local  bias  against  nonresident  cli- 
ent* 7  4.3 
Calendar    of   federal    court    was 
more  congested 
Bias  other  than  nonresidency 
Greater  familiarity   with   federal 
procedure 
Availability  of  federal  interpleader 


*  Justification  according  to  classical  theory." 


No.  of 
Responses 

Percentage  of 
Total  Responses 

30 

18.3 

26 

15.9 

23 

14.0 

16 

9.8 

15 

9.1 

11 

6.7 

11 

6.7 

8 

4.9 

8 

4.9 

3 

1.8 

2 

1.2 

2 

1.2 

2 

1.2 

164 

100.0 

Since  the  major  reasons  for  choosing  the  federal  courts  over 
the  state  courts  are  tactical — geographical  convenience,  better  dis- 
covery procedures,  and  the  expectation  of  receiving  a  higher  award 


195.  Summers,  supra  note  194,  at  936. 

196.  Id.  at  937.38. 
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from  a  federal  jury^^"^ — Summers  concludes  that  there  is  no  ideo- 
logical basis  left  for  the  existence  of  diversity  jurisdiction.^^^ 

A  similar  conclusion  was  reached  in  a  study  conducted  by  the 
General  Accounting  Office  in  the  Minneapolis-St.  Paul  area  of  Min- 
nesota. On  the  basis  of  interviews  with  eighteen  attorneys,  it  was 
concluded  that  the  possibility  of  prejudice  did  not  play  a  signifi- 
cant role  in  their  choice  of  forum.  *^ 

Under  modem  conditions,  moreover,  even  if  there  is  local 
prejudice  against  out-of-state  litigants,  bringing  suit  in  federal 
court  would  not  cure  the  problem.  Because  federal  juries  under 
the  Juror  Selection  and  Service  Act  of  IQSB^o*'  are  now  drawn  from 
the  same  registration  or  voter  lists  as  state  jurors,  any  bias  against 
foreigners  exhibited  by  state  juries  would  also  be  present  in  fed- 
eral ones.  Similarly,  state  and  federal  judges  tend  to  come  from 
the  same  background;  many  federal  judges  previously  were  state 
judges^oi  and  federal  judges  generally  come  from  the  states  in 
which  they  sit.202  Thus,  the  mere  elevation  to  the  federal  bench 
would  not  purge  them  of  their  biases  against  out-of-state  litigants, 
if  such  prejudice  actually  existed. 

Whether  or  not  there  is  still  prejudice  against  certain  types  of 
litigants  and  whatever  the  form  that  such  prejudice  takes,203  such 
pockets  of  prejudice  do  not  require  the  retention  of  diversity  juris- 
diction. Instead,  the  solution  should  be  the  improvement  of  the 
quality  of  state  courts.^o* 


197.  The  reason  for  this  last  tactical  advantage  is  that  federal  courts  tend  to  be 
located  in  urban  areas  where  the  cost  of  living  is  higher  than  in  small  towns.  Thus, 
urban,  federal  juries  are  more  likely  to  award  larger  verdicts. 

198.  Summers,  supra  note  194,  at  938. 

199.  Kastenmeier  statement,  supra  note  168.  Although  the  Association  of  Trial 
Lawyers  admitted  the  importance  of  the  fact  that  federal  covirts  are  located  in  ma- 
jor cities  and  that  if  its  members  were  limited  to  state  courts,  they  would  often  find 
themselves  litigating  in  rural  areas  or  small  towns,  the  Association  still  claimed 
that  it  was  the  parochial  attitudes  of  these  areas  that  made  the  federal  courts  pref- 
erable. Association  of  Trial  Lawyers,  supra  note  148,  at  4-5.  Nevertheless,  it  must 
be  recognized  that  lawyers  like  to  introduce  their  lawsuits  where  they  are  them- 
selves located,  and  most  lawyers  practice  in  large  cities,  the  same  places  where 
federal  courts  are  located.    Summers,  supra  note  194,  at  938. 

200.  The  Jury  Selection  and  Service  Act,  28  U.S.C.  §  1861  ( 1970) .  The  only  differ- 
ence between  state  and  federal  juries  is  that  federal  juries  are  chosen  from  a  wider 
area  within  the  state. 

201.  See  note  43  supra-,  Hunter  testimony,  supra  note  174,  at  9. 

202.  Hall,  supra  note  43;  Neubome,  Myth  of  Parity,  supra  note  53,  at  1120  &  n.50j 
Shapiro,  supra  note  148,  at  330. 

203.  See  note  187  supra. 

204.  See  H.R.  Rep,  No.  893,  95th  Cong.,  2d  Sess.  4  (1978).  The  utilization  of 
money  from  the  Law  Enforcement  Assistance  Act,  42  U.S.C.  §§  3701-3796c  (1970),  to 
upgrade  state  judiciaries  and  the  establishment  of  the  National  Center  for  State 
Courts  represent  steps  taken  to  improve  the  quality  of  state  courts.  See  also  notes 
232-33  and  accompanying  text  infra. 
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If  litigants  fear  the  kind  of  justice  they  will  receive  in  the 
courts  of  the  state  in  which  their  adversary  is  a  citizen,  it  is  proba- 
bly not  because  of  local  prejudice  against  persons  from  outside  the 
state,  but  rather  because  of  their  perceptions  regarding  the  quality 
of  justice  dispensed  in  state  courts  in  general.  But,  if  well 
founded,  this  would  work  to  the  detriment  of  state  citizens  as  well 
as  foreigners.  If  noncitizens  are  permitted  to  choose  to  litigate  in 
the  federal  courts,  either  initially^os  or  through  removal,^"^  there  is 
no  real  reason  not  to  extend  this  privilege  to  persons  who  happen 
to  be  citizens  of  the  state  within  which  the  suit  is  commenced.^o"^ 
Those  who  favor  the  continuation  of  diversity  jurisdiction  argue 
that  it  is  unfair  to  penaUze  noncitizens  for  what  is  claimed  to  be 
the  low  level  of  competence  of  state  judges.^o^  if  their  claim  is 
valid,  however,  it  would  be  equally  unfair  to  penalize  citizens  as 
well  as  noncitizens. 

Whether  state  courts  are,  in  fact,  inferior  to  federal  ones,  and 
whether  that  reason  was  perceived  by  the  drafters  of  the  Constitu- 
tion to  justify  the  existence  of  diversity  jurisdiction,  dicta  to  that 
effect  are  found  sprinkled  through  Supreme  Court  decisions^o^  and 
in  congressional  debates.^^o 

Those  persons  who  wish  to  retain  diversity  jurisdiction  inevi- 
tably stress  the  continuing  superiority  of  the  federal  courts.^ii  al- 
though some  admit  that  the  state  courts  have  improved  in  their 

205.  28  U.S.C.  §  1332  (1970). 

206.  28  U.S.C.  §  1441  (1970). 

207.  Proponents  of  diversity  suggest  this.  See  Moore  &  Weckstein,  supra  note 
78,  at  27;  Wright,  supra  note  142,  at  327-28  (the  federal  courts  are  better,  and  society 
is  served  by  having  as  many  cases  as  possible  tried  there).  But  see  ALI,  supra  note 
64,  at  103  ("pushing  the  constitutional  grant  of  diversity  jurisdiction  to  the  maxi- 
mum would  be  destructive  of  the  dignity  and  prestige  of  state  courts,  harmful  to  the 
federal  courts,  and  disruptive  of  federsd-state  relationships.") 

208.  See,  e.g..  Prank,  supra  note  143,  at  684,  Wright,  supra  note  142,  at  328. 

209.  See,  e.g.,  Preiser  v.  Rodriguez,  411  U.S.  475,  516  n.22  (1973)  (Brennan,  J.,  dis- 
senting); District  of  Columbia  v.  Carter,  409  U.S.  418,  428  (1973);  Mitchum  v.  Foster, 
407  U.S.  225,  241  n.31  (1972);  Lumbermen's  Mut.  Cas.  Co.  v.  Elbert,  348  U.S.  48,  54 
(1954)  (Frankfurter,  J.,  concurring);  Burford  v.  Sun  Oil  Co.,  319  U.S.  315,  336  (1943) 
(Frankfurter,  J.,  dissenting);  Lankford  v.  Platte  Iron  Works  Co.,  235  U.S.  461,  478 
(1915)  (Pitney,  J.,  dissenting);  Burgess  v.  Seligman,  107  U.S.  20,  34  (1882);  Dodge  v. 
Woolsey,  59  U.S.  (18  How.)  331  (1856);  Martin  v.  Hunter's  Lessee,  14  U.S.  (1  Wheat.) 
304, 347  (1816);  Bank  of  the  United  States  v:  Deveaux,  9  U.S.  (5  Cranch)  61, 87  (1809). 

210.  During  the  debate  on  the  Civil  Rights  Act  of  1871,  42  U.S.C.  §§  1983,  1985 
(1970),  Representative  Cobum  argued: 

The  United  States  courts  are  further  above  mere  local  influence  than  the 
county  coiuts;  their  judges  can  act  with  more  independence;  cannot  be  put 
under  terror,  as  local  judges  can;  their  sympathies  are  not  so  nearly  identi- 
fied with  those  of  the  vicinage  ....  We  believe  we  can  trust  our  United 
States  courts,  and  we  propose  to  do  so. 
Cong.  Globe,  42d  Cong.  1st  Sess.  460  (1871)  (remarks  of  Representative  Cobum). 

211.  See  note  148  supra. 
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ability  to  dispense  justice  in  recent  years.212  The  usual  bases  of 
federal  court  superiority  mentioned  are  the  high  caUber  of  the  fed- 
eral judiciary,2i3  and  the  mediocrity  of  state  judges^i^  and  the  pro- 
cedural superiority  of  federal  practice  rules.^i^ 

The  most  important  difference  between  the  federal  and  state 
judiciaries  is  that  federal  judges  have  life  tenure^i^  while  state 
judges  do  not.^i*^   This  difference  could  have  an  impact  on  judicial 

212.  See,  e.g.,  Moore  &  Weckstein,  supra  note  78,  at  22. 

213.  Anderson,  supra  note  39,  at  1212-13;  Johnson,  Role  of  the  Judiciary,  supra 
note  35;  Shapiro,  supra  note  148,  at  330;  Wright,  supra  note  142. 

214.  Reath,  supra  note  148;  Moore  &  Weckstein,  supra  note  78,  at  22. 

215.  See,  e.g.,  Shapiro,  supra  note  148,  at  328;  Moore  testimony,  supra  note  145, 
at  10-11. 

216.  U.S.  Const,  art.  m  §  1,  cl.  2. 

217.  Three  general  methods  of  selecting  state  trial  judges  exist — appointment, 
election,  either  partisan  or  non-partisan,  and  appointment  initially  followed  by  a 
retention  election.  Only  in  Massachusetts,  Rhode  Island,  New  Hampshire,  and 
New  Jersey,  where  judges  are  appointed  for  life,  do  state  judges  have  the  same 
insularity  from  majoritarian  pressures  as  the  federal  judiciary  enjoys.  The  following 
provides  the  most  up)-to-date  information  on  methods  of  judicial  appointment  in  the 
various  states: 

Alabama Appellate,  circuit,  district,  and  probate  judges  elected  on 

partisan  ballots.  Judges  of  municipal  courts  are  appointed 
by  the  governing  body  of  the  municipality. 

Alaska Supreme  court  justices,  superior,  and  district  court  judges 

appointed  by  governor  from  nominations  by  Judicial 
Council.  Approved  or  rejected  at  first  general  election 
held  more  than  3  years  after  appointment.  Reconfirmed 
every  10,  6  and  4  years,  respectively.  Magistrates  ap- 
pointed by  and  serve  at  pleasure  of  the  presiding  judges  of 
each  judicial  district. 

Arizona Supreme  court  justices  and  court  of  appeals  judges  ap- 
pointed by  governor  from  a  list  of  not  less  than  3  for  each 
vacancy  submitted  by  a  9-member  Commission  on  Appel- 
late Court  Appointments.  Maricopa  and  Pima  County  su- 
perior court  judges  appointed  by  governor  from  a  Ust  of 
not  less  than  3  for  each  vacancy  submitted  by  a  9-member 
commission  on  trial  court  appointments  for  each  county. 
Superior  court  judges  of  other  12  counties  elected  on  non- 
partisan ballot  (partisan  primary);  justices  of  the  peace 
elected  on  partisan  ballot;  city  and  town  magistrates  se- 
lected as  provided  by  charter  or  ordinance,  usually  apn 
pointed  by  mayor  and  council. 

Arkansas All  elected  on  partisan  ballot. 

California Supreme  court  and  courts  of  appeal  judges  appointed  by 

governor  with  approval  of  Commission  on  Judicial  Ap- 
pointments. Run  for  election  on  record.  All  judges  elect- 
ed on  nonpartisan  ballot. 

Colorado Judges  of  all  courts  except  Denver  County  and  municipal, 

appointed  initially  by  governor  from  ^sts  submitted  by 
nonpartisan  nominating  commissions;  run  on  record  for 
retention.   Municipal  judges  appointed  by  city  councils  or 
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behavior,  if  state  judges  have  their  eyes  on  the  ballot  box  or  on  the 

town  boards.  Denver  County  judges  appointed  by  mayor 
from  list  submitted  by  nominating  commissions;  judges 
run  on  record  for  retention. 

Connecticut AU  appointed  by  legislature  from  nominations  submitted 

by  governor  except  that  probate  judges  are  elected  on  par- 
tisan baUot. 

Delaware All  appointed  by  governor  with  consent  of  senate. 

Florida All  trial  judges  are  elected  on  a  nonpartisan  ballot.  All  ap- 
pellate judges  are  appointed  by  governor  with  recommen- 
dations by  a  Judicial  Nominating  Commission.  The  latter 
are  retained  by  running  on  their  records. 

Geoi::gia All  elected  on  partisan  baUot  except  that  county  and  some 

city  court  judges  are  appointed  by  the  governor  with  con- 
sent of  the  senate. 

Hawaii Supreme  court  justices  and  circuit  court  judges  appointed 

by  the  governor  with  consent  of  the  senate.  District  judg- 
es appointed  by  chief  justice  of  the  state. 

Idaho Supreme  court  and  district  covut  judges  initially  are  nomi- 
nated by  the  Idaho  Judicial  Council  and  appointed  by  the 
governor,  thereafter,  they  are  elected  on  nonpartisan  bal- 
lot. Magistrates  appointed  by  District  Magistrate's  Com- 
mission for  initial  2-year  term:  thereafter,  run  on  record  for 
retention  for  4-year  term  on  nonpartisan  ballot. 

Illinois All  elected  on  partisan  ballot  and  run  on  record  for  reten- 
tion. Associate  judges  are  appointed  by  circuit  judges  and 
serve  4-year  terms. 

Indiana Judges  of  appellate  courts  appointed  by  governor  from  a 

list  of  3  for  each  vacancy  submitted  by  a  7-member  Judicial 
Nomination  Commission.  Governor  appoints  members  of 
municipal  courts  and  several  counties  have  judicial  nomi- 
nating commissions  which  submit  a  list  of  nominees  to  the 
governor  for  appointment.    All  other  judges  are  elected. 

Iowa Judges  of  supreme,  appeals,  and  district  courts  appointed 

initially  by  governor  from  hsts  submitted  by  nonpartisan 
nominating  commissions.  Appointee  serves  initial  1-year 
term  and  then  runs  on  record  for  retention.  District  asso- 
ciate judges  run  on  record  for  retention;  if  not  retained  or 
office  becomes  vacant;  replaced  by  a  full-time  judicial 
magistrate.  PHiU-time  judicial  magistrates  appointed  by 
district  judges  in  the  judicial  election  district  from  nomi- 
nees submitted  by  county  judicial  magistrate  appointing 
commission.  Part-time  judicial  magistrates  appointed  by 
county  judicial  magistrate  appointing  commission. 

Kansas Judges  of  appellate  courts  appointed  by  governor  from  list 

submitted  by  nominating  commission.  Run  on  record  for 
retention.  Nonpartisan  selection  method  adopted  for 
judges  of  courts  in  general  jurisdictions  in  23  of  29  districts. 
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legislature  when  they  make  judicial  decisions.2i8    Whether  state 


Kentucky All  judges  elected  on  nonpartisan  ballot. 

Louisiana All  elected  on  open  (bipartisan)  ballot. 

Maine All  appointed  by  governor  with  confirmation  of  the  senate, 

except  that  probate  judges  are  elected  on  partisan  ballot. 

Maryland Judges  of  court  of  appeals,  courts  of  special  appeals,  cir- 
cuit courts,  and  Supreme  Bench  of  Baltimore  City  ap- 
pointed by  governor,  elected  on  nonpartisan  ballot  after  at 
least  one  year's  service.  District  court  judges  appointed 
by  governor  subject  to  confirmation  by  senate. 

Massachusetts All  appointed  by  governor  with  consent  of  Executive 

CouncU.  Judicial  Nominating  Commission,  established  by 
executive  order,  advises  governor  on  appointment  of  judg- 
es. 

Michigan  AU  elected  on  nonpartisan  ballot,  except  municipal  judges 

in  accordance  with  local  charters  by  local  city  councils. 

Minnesota All  elected  on  nonpartisan  ballot.  Vacancy  filed  by  guber- 
natorial appointment. 

Mississippi All  elected  on  partisan  ballot,  except  that  city  police  court 

justices  are  appointed  by  governing  authority  of  each  mu- 
nicipality. 

Missouri Judges  of  supreme  court,  court  of  appeals,  circuit  and  pro- 
bate courts  in  St.  Louis  City  and  County,  Jackson  County, 
Platte  County,  Clay  County,  and  St.  Louis  Court  of  Crimi- 
nal Correction  appointed  initially  by  governor  from  nomi- 
nations submitted  by  special  commissions.  Run  on  record 
for  re-election.   All  other  judges  elected  on  partisan  ballot. 

Montana All  elected  on  nonpartisan  ballot.    Vacancies  on  supreme 

or  district  courts  and  Worker's  Compensation  Court  fUled 
by  governor  according  to  established  appointment  proce- 
dure (from  3  nominees  submitted  by  Judicial  Nominations 
Commission).  Vacancies  at  end  of  term  may  be  filled  by 
election,  except  Worker's  Compensation  Court.  Gubem- 
natorial  appointment  face  senate  confirmation. 

Nebraska Judges  of  all  courts  appointed  initially  by  governor  from 

lists  submitted  by  bipartisan  nominating  commission. 
Run  on  record  for  retention  in  office  in  general  election  fol- 
lowing initial  term  of  three  years;  subsequent  terms  are  6 
years. 

Nevada All  elected  on  nonpartisan  ballot. 

New  Hampshire All  appointed  by  governor  with  confirmation  of  Executive 

Council. 

New  Jersey AU  appointed  by  governor  with  consent  of  senate  except 

that  judges  of  municipal  courts  serving  one  municipality 
only  are  appointed  by  governing  bodies. 

New  Mexico All  elected  on  partisan  ballot. 

New  York All  elected  on  partisan  ballot  except  that  governor  ap- 

pointes  chief  judge  and  associate  judges  of  court  of  ap- 
peals, with  advice  and  consent  of  senate,  from  a  list  of  per- 
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judges  are  initially  appointed  or  not,  in  all  states  except  Massachu- 

sons  found  to  be  well  qualified  and  recommended  by  the 
bipartisan  Judicial  Nominating  Commission,  and  also  ap- 
points judges  of  court  of  claims  and  designates  members 
of  appellate  division  of  supreme,  court.  Mayor  of  New 
York  City  appoints  judges  of  the  criminal  and  family 
courts  in  the  city. 

North  Carolina All  elected  on  partisan  ballot.  By  executive  order,  gover- 
nor has  established  1-year  trial  system  for  merit  selection 
of  superior  court  judges. 

North  Dakota All  elected  on  nonpartisan  ballot. 

Ohio All  elected  on  nonpartisan  baUot  except  court  of  claims 

judges  who  may  be  appointed  by  chief  justice  of  supreme 
court  from  ranks  of  supreme  court,  court  of  appeals,  court 
of  common  pleas,  or  retired  judges. 

Oklahoma  Supreme  court  justices  and  court  of  criminal  appeals  judg- 
es appointed  by  governor  from  lists  of  3  submitted  by  Judi- 
cial Nominating  Commission.  If  governor  fails  to  make 
appointment  within  60  days  after  occurrence  of  vacancy, 
appointment  is  made  by  chief  justice  from  the  same  Ust. 
Run  for  election  on  their  records  at  first  general  election 
following  completion  of  12  months'  service  for  unexpired 
term.  Judges  of  court  of  appeals,  and  district  and  associ- 
ate district  judges  elected  on  nonpartisan  ballot  in  adver- 
sary popular  election.  Special  judges  appointed  by  dis- 
trict judges.  Municipal  judges  appointed  by  governing 
body  of  municipality. 

Oregon All  judges  except  municipal  judges  are  elected  on  nonpar- 
tisan ballot  for  6-year  terms.  Municipal  judges  are  mostly 
appointed  by  city  councils  except  1  Oregon  city  elects  its 
judge. 

Pennsylvania All  originally  elected  on  partison  ballot;  thereafter,  on  non- 
partisan retention  ballot,  except  police  magistrates,  city  of 
Pittsbui^gh — appointed  by  mayor  of  Pittsburgh. 

Rhode  Island Supreme  court  justices  elected  by  legislature.    Superior, 

family,  and  district  court  justices  and  justices  of  the  peace 
appointed  by  governor,  with  cMisent  of  senate  (except  for 
justices  of  the  peace);  probate  and  municipal  judges  ap- 
pointed by  city  or  town  councils. 

South  Carolina Supreme  court  and  circuit  court  judges  elected  by  legisla- 
ture. City  judges,  magistrates  and  some  county  judges 
and  family  court  judges  appointed  by  governor — ^the  latter 
on  recommendation  of  the  legislative  delegation  in  the 
area  severed  by  the  court.  Probate  judges  and  some  coun- 
ty judges  elected  on  partisan  ballot 

South  Dakota All  elected  on  nonpartisan  ballot,  except  magistrates  (law 

trained  and  others),  who  are  appointed  by  the  presiding 
judge  of  the  judicial  circuit. 

Tennessee Judges  of  intermediate  appellate  courts  appointed  initially 

by  governor  from  nominations  submitted  by  special  com- 
mission.   Run  on  record  for  re-election.    The  supreme 
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setts,  Rhode  Island,  New  Hampshire  and  New  Jersey  they  must 

court  judges  and  all  other  judges  elected  on  partisan  bal- 
lot, except  for  some  municipal  judges  who  are  appointed 
by  the  governing  body  of  the  city. 

Texas All  elected  on  partisan  ballot  except  municipal  judges, 

most  of  whom  are  appointed  by  municipal  governing  body. 

Utah Supreme  court,  district  court,  and  circuit  court  judges  ap- 
pointed by  governor  from  lists  of  3  nominees  submitted  by 
nominating  commissions.  If  governor  fails  to  make  ap- 
pointment within  30  days,  chief  justice  appoints.  Judges 
run  for  retention  in  office  at  next  succeeding  election;  they 
may  be  opposed  by  others  on  nonpartisan  judicial  ballots. 
Juvenile  court  judges  are  initially  appointed  by  the  gover- 
nor from  a  list  of  not  less  than  2  nominated  by  the  Juvenile 
Court  Commission,  and  retained  in  office  by  gubernatorial 
appointment.  Town  justices  of  the  peace  are  appointed 
for  4-year  terms  by  town  trustees.  County  justices  of  the 
peace  are  elected  for  4  years  on  nonpartisan  ballot. 

Vermont Supreme  court  justices,  superior  court  judges  (presiding 

judges  of  town  courts),  and  district  judges  appointed  by 
governor  with  consent  of  senate  from  list  of  persons  desig- 
nated as  qualified  by  the  Judicial  Selection  Board. 
Supreme,  superior,  and  district  court  judges  retained  in  of- 
fice by  vote  of  legislature.  Assistant  judges  of  county 
courts  and  probate  judges  elected  on  partisan  ballot  in  the 
territorial  area  of  their  jurisdiction. 

Virginia Supreme  court  justices  and  all  judges  of  circuit  courts, 

general  district,  and  juvenile  and  domestic  relations  dis- 
trict courts  elected  by  legislature.  Committee  on  district 
courts,  in  the  case  of  part-time  judges,  certifies  that  a  va- 
cancy exists.  Thereupon,  aU  part-time  judges  of  general 
district  courts  and  juvenile  and  domestic  relations  courts 
are  appointed  by  circuit  court  judges. 

Washington All  elected  on  nonpartisan  ballot  except  that  municipal 

judges  in  second-,  third-,  and  fourth-class  cities  are  ap- 
pointed by  mayor. 

West  Virginia Judges  of  all  courts  of  record  and  magistrate  courts  elected 

on  partisan  ballot. 

Wisconsin All  elected  on  nonpartisan  ballot. 

Wyoming Supreme  court  justices  and  district  court  judges  appointed 

by  governor  from  a  list  of  3  submitted  by  nominating  com- 
mittee and  stand  for  retention  at  next  election  after  1  year 
in  office.  Justices  of  the  peace  elected  on  nonpartisan  bal- 
lot.   Municipal  judges  appointed  by  mayor. 

Dist.  of  Col Nominated  by  the  president  of  the  United  States  from  a 

list  of  persons  recommended  by  the  District  of  Columbia 
Judicial  Nomination  Commission;  appointed  upon  the  ad- 
vice and  consent  of  the  U.S.  Senate. 

American  Samoa Chief  justices  and  associate  justice (s)  appointed  by  the 

U.S.  Secretary  of  Interior  pursuant  to  presidential  delega- 
tion of  authority.  Associate  judges  appointed  by  governor 
of  American  Samoa  on  recommendation  of  the  chief  jus- 
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run  for  election  periodically.  This  fact  could  instill  a  certain 
amount  of  caution  and  a  fear  of  stepping  too  far  afield  from  local 
mores.219  Similarly,  state  judges  tend  to  be  more  reticent  than 
their  federal  counterparts  to  declare  an  act  of  a  state  legislature 
unconstitutional. 

Although  these  generaUzations  suggest  a  greater  impartiaUty 
on  the  part  of  the  federal  judiciary,  they  have  Uttle  bearing  on  the 
decisionmaking  process  in  diversity  cases^^o  because  the  vast 
number  of  such  cases  involve  simple  tort  and  contract  issues^'^^  in 
which  judges  need  fear  neither  inflaming  local  passions  against 
them  nor  alienating  the  legislature.  Rather,  the  considerations 
outUned  above  have  a  much  greater  bearing  on  the  outcomes  of 
cases  challenging  the  constitutionaUty  of  state  statutes  or  those 
seeking  judicial  protection  of  certain  constitutional  or  federal  stat- 

tice,  and  subsequently  confirmed  by  the  senate  of  Ameri- 
can Samoa. 

Guamf All  appointed  by  governor  with  consent  of  legislature  from 

list  of  3  nominees  submitted  by  Judicial  Council  for  term 
of  5  years;  thereafter  run  on  record  for  retention  every  5 
years. 

Puerto  Rico All  appointed  by  governor  with  consent  of  senate. 

fReflects  1976  survey. 

The  Council  of  State  Governments,  State  CoxntT  Systems  (Rev.  ed.  1978). 

218.  According  to  Reath,  the  state  trial  judiciary  has  too  many  mediocre  or  sec- 
ond-rate judges  who  "have  denigrated  the  dignity  of  their  offices  by  serving  as  the 
handmaidens  to  partisan  political  leaders  on  whom  the  judiciary  all  too  frequently 
are  dependent  for  their  selection,  election,  compensation,  tenure,  advancement, 
and  appropriations  for  general  court  administration."  Reath,  supra  note  148,  at 
1246.    See  also  Moore  &  Weckstein,  supra  note  78,  at  22. 

219.  Johnson  believes  that  the  basic  strength  of  the  federal  judiciary  is  its  inde- 
pendence from  poUtical  and  social  pressures,  and  its  ability  to  "rise  above  the  influ- 
ence of  popular  clamor."  Johnson,  Role  of  the  Judiciary,  supra  note  35,  at  474-75. 
See  also  Neubome,  Myth  of  Parity,  supra  note  53. 

Neubome  argues  both  that  plaintiffs  advancing  federal  constitutional  claims 
against  local  officials  are  more  likely  to  prevail  in  federal  than  in  state  court  and 
that  federal  district  courts  are  "institutionally  preferable"  to  state  appellate  courts 
as  forums  in  which  to  litigate  federal  constitutional  claims.  See  also  Note,  Stone  v. 
Powell  and  theNew  Federalism,  supra  note  53,  at  163-64. 

220.  [The  claim  of  federal  superiority]  is  unsupportable  as  applied  to  state 
law  problems  where  state  law  controls.  Such  a  belief,  if  carried  to  its  logical 
conclusion,  would  result  in  the  placing  of  all  litigation  in  the  federal  court 
system  ....  Our  state  courts  have  exclusive  jurisdiction  over  murder 
cases  with  the  death  penalty  apphcable;  they  have  jurisdiction  over .  .  .  our 
property  rights,  our  marital  rights,  inheritance  rights,  etc.  ...  To  say  they 
are  not  to  be  trusted  with  the  trial  of  an  automobile  collision  event  because 
of  the  happenchance  of  diversity  of  citizenship  is  shocking  and  illogical. 

Hunter  paper,  supra  note  158,  at  6-7. 

221.  See  Chart  #1  at  text  preceding  note  21  supra. 
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utory  rights.222  These  cases  may  need  the  protection  of  the  insu- 
lated federal  judiciary.  Yet,  the  existence  of  diversity  jurisdiction 
makes  it  harder  for  them  to  get  the  consideration  they  deserve  in 
federal  court  because  the  seriously  overworked  judiciary  is  spend- 
ing too  much  of  its  judicial  time  on  diversity  cases.223 

Closely  linked  to  the  concept  that  the  independence  of  the  fed- 
eral judiciary  which  flows  from  life  tenure  makes  it  superior  is  the 
beUef  that  the  lure  of  life  tenure  attracts  competent  judges  to  the 
federal  bench,224  The  prestige  of  the  national  government  itself  is 
also  thought  to  play  a  role  in  attracting  competent  professionals  to 
its  service.225  Finally,  the  small  size  of  the  federal  judiciary,  as 
compared  with  that  of  the  states,^^^  could  ensure  that  the  highest 
standards  be  maintained  in  the  judicial  selection  process.22'7 

While  it  is  true  in  one  sense,  that  the  federal  government  has 
more  prestige  than  any  single  state^^^-  and  that  most  judges  would 
consider  elevation  from  the  state  to  the  federal  bench  to  be  a  pro- 
motion, it  is  somewhat  of  an  overgeneraUzation  to  lump  all  the 
states  together  when  speaking  of  judicial  selection.229  There  are  a 
number  of  different  methods  currently  in  use  for  filling  the  ranks 
of  the  state  judiciaries,  some  of  which  are  better  than  others.^^o 
Moreover,  to  the  extent  that  merit  selection  of  judges  represents 
an   improvement   over  selection  based   on  political   considera- 

222.  See  notes  218-219  supra. 

223.  See  notes  106-113  and  accompanyinq  text  supra. 

224.  According  to  Anderson,  life  tenure,  the  salary  level  of  the  federal  judiciary, 
the  freedom  from  having  to  run  in  competitive  elections,  the  retirement  of  federal 
judges  with  no  loss  of  income,  and  the  method  of  selection  all  make  the  federal 
judicial  oflBce  more  attractive  than  its  state  counterpart.  Anderson,  supra  note  39, 
at  1212-13.  See  also  Neubome,  Myi/i  0/ Parity,  supra  note  53. 

225.  Anderson,  supra  note  39,  at  1212. 

226.  Compare  note  92  supra  with  text  accompanying  note  314  infra.- 

227.  Anderson,  supra  note  39,  at  1212.  This  same  argument  is  used  by  Frank- 
furter and  Friendly  to  support  the  elimination  of  diversity  jurisdiction.  They  be- 
lieve that  if  the  increase  in  caseload  continues,  Congress  will  be  forced  to  increase 
drastically  the  size  of  the  federal  judiciary  which  will  have  the  ultimate  effect  of 
diluting  the  high  quality  of  the  federal  bench  by  forcing  the  government  to  fill  the 
new  positions  with  mediocre  people.  See  H.  Friendly,  supra  note  15,  at  28-31; 
Frankfurter,  supra  note  37,  at  515. 

228.  Anderson,  supra  note  39,  at  1212. 

229.  See  note  217  supra  for  a  discussion  of  the  various  forms  of  judicial  selec- 
tion. 

230.  The  various  forms  of  judicial  selection  presently  being  used  are  described 
in  note  217  supra.  Below  is  a  graphic  representation  of  the  forms  of  judicial  selec- 
tion: 
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tions,23i  some  of  the  states  are  ahead  of  the  federal  govemment.232 
Finally,  in  so  far  as  the  states  have  developed  mechanisms  for  dis- 
ciplining and  removing  judges  who  are  incompetent,^^^    they  are 
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Uppal,  Approaches  to  the  Selection  of  Judges,  47  St.  Gtov'r  46, 47  (1974),  reprinted  in 
Note,  Methods  of  Judicial  Selection  and  a  Viable  Alternative,  4  San  Fernando  V.  L. 
Rev.  109  (1975).  For  a  discussion  of  alternative  forms  of  judicial  selection,  see  Se- 
lected Readings  on  Jxjdicial  Selection  and  Tenure  (G.  Winters  ed.  1974); 
Adamany  &  Dubois,  Electing  State  Judges,  1976  Wis.  L.  Rev.  731;  Kaminsky,  Judicial 
Selection:  Alternatives  to  the  Status  Quo  in  the  Selection  of  State  Court  Judges,  4fi 
St.  John  L.  Rev.  496  (1974);  Note,  Judicial  Selection  in  the  States:  A  Critical  Study 
with  Proposals  for  Reform,  4  Hofstra  L.  Rev.  267  (1976);  Note,  Methods  of  Judicial 
Selection  and  a  Viable  Alternative,  supra. 

231.  According  to  Hyde,  a  good  selection  system  should  logically: 

1.    systematically  seek  the  best  potential  judicial  talent;  2.    discriminate 
between  aspirants  on  the  basis  of  their  qualifications;  3.    operate  in  a  digni- 
fied manner  so  as  not  to  alienate  potential  candidates;  4.    provide  sufficient 
tenure  to  encourage  quality  decisions  and  to  permit  competent  attorneys  to 
give  up  flourishing  law  practices  to  seek  jucUcial  office;  5.    deserve  public 
respect  and  trust. 
Hyde,  Good  Judges  are  Made,  Justice  in  the  States  168  (National  Conference  on 
the  Judiciary  1971).  Hyde  and  most  other  commentators  agree  that  merit  selection 
of  judges  comes  closest  to  achieving  these  salutory  results.   Id.-,  Atkins,  Merit  Selec- 
tion of  State  Judges,  50  Fla.  B.J.  203  (1976);  Seiler,  Judicial  Selection  in  New  Jersey, 
5  Seton  Hall  L,  Rev.  721  (1974);  Note,  Judicial  Selection  and  Tenure— The  Merit 
Plan  in  Ohio,  42  U.  Cm.  L.  Rev.  255  (1973);  Judicial  Selection  in  New  York:  A  Need 
for  Change,  3  Fordham  Urban  LJ.  605  (1975);  Note,  Judicial  Selection  in  the  States, 
supra  note  230;  Note,  Methods  of  Judicial  Selection  and  a  Viable  Alternative,  supra 
note  230.    According  to  Atkins,  supra  at  202,  however,  there  is  no  real  difference  in 
the  kinds  of  judges  that  are  chosen  imder  the  various  systems.    But  see  Jacob,  The 
Effect  of  Institutional  Differences  in  the  Recruitment  Process:  The  Case  of  State 
Judges,  13  J.  Pub.  L.  104  (1964). 

232.  Merit  selection  has  still  not  been  instituted  for  district  court  judges.  Presi- 
dent Carter  and  Attorney  General  Bell  have  expressed  their  desire  to  fill  district 
court  vacancies  in  this  mariner,  but,  so  far,  Congress  appears  unwilling  to  give  up 
its  control  over  the  patronage  involved  in  filling  district  court  positions.  For  a  dis- 
cussion of  the  use  of  merit  selection  to  fill  vacancies  at  the  federal  appeals  court 
level,  see  note  44  supra. 

233.  Forty-six  jurisdictions,  the  District  of  Columbia,  Puerto  Rico  and  Guam 
have  formal  mechanisms  for  disciplining  their  judges.  The  vast  majority  have  com- 
mission plans;  Delaware,  New  York  and  Oklahoma  utilize  courts  on  the  judiciary; 
and  New  Jersey,  Vermont,  and  Puerto  Rico  use  their  Supreme  Courts  in  some  ca- 
pacity. ABA,  Standards  Relating  to  Judicial  Discipune  and  Disability  Retire- 
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more  advanced  than  the  federal  judiciary  with  regard  to  whom  it  is 
still  an  open  question  whether  judicial  removal  by  means  other 
than  impeachment^^*  is  possible.^^s 

Commentators  who  favor  the  retention  of  diversity  jurisdiction 
also  argue  that  federal  judicial  procedures  are  superior  to  those 
available  in  the  states.  Moore  and  Wicker  cite,  as  examples,  non- 
technical pleadings,  third  party  practice;  broad  discovery,  a  better 
attitude  toward  hannless  error,  effective  pretrial  procedures,  a  su- 
perior jury  system,  greater  authority  of  the  judge  over  the  conduct 
of  the  trial,  simpler  appellate  procedures,  and  better  court  admin- 
istration.236  Other  procedural  niceties  include  the  100-mile  bulge 
j^e237  and  the  federal  interpleader  statute.^^s 

Such  procedural  superiority,  however,  does  not  necessarily 
support  the  continuation  of  diversity  jurisdiction  in  its  present 
form.239  Because  there  is  an  amount  in  controversy  precondition 
for  diversity  cases,  these  procedures  are  unavailable  to  those  with 
less  expensive  cases,  although  they  would  appear  to  be  as  valuable 
to  these  Utigants.  In  addition,  even  the  strong  proponents  of  this 
position  recognize  that  most  of  the  states  have  followed  the  lead  of 


MENT  6  (Tentative  Draft,  December,  1977);  American  Judicature  Society,  Judicial 
Disability  and  Removal  Commissions,  Courts  and  Procedures  (1973);  Green- 
berg,  The  Task  of  Judging  the  Judges,  59  Jud.  459,  459-60  (1976). 

Most  of  these  procedures  are  relatively  new,  so  there  are,  as  yet,  no  critiques  of 
their  effectiveness.  California's  system,  however,  has  been  in  operation  since  1960. 
It  is  evaluated  in  Note,  Judicial  Discipline  in  California:  A  Critical  Re-evaluation, 
10  LOY.  LA.L.  Rev.  193  (1976). 

234.  Presently,  a  federal  judge  serves  for  life  unless  he  is  impeached  by  Con- 
gress "for  conviction  of  treason,  bribery,  other  high  crimes  and  misdemeanors." 
U.S.  Const,  art.  n,  §  4. 

235.  In  Chandler  v.  Judicial  Council  of  Tenth  Circuit,  398  U.S.  74  (1970),  the 
United  States  Supreme  Court  let  stand  the  disciplining  of  a  federal  district  court 
judge  by  the  Judicial  Council.  There  is,  however,  great  controversy  presently  rag- 
ing over  this  issue.  See  Battisti,  An  Independent  Judiciary  or  an  Evanescent 
Dream,  25  Case  W.  Res  L.  Rev.  711  (1975)  (federal  district  court  judge  opposed  to 
all  attempts  to  remove  or  discipline  federal  judges  except  via  impeachment);  Boyd, 
Federal  Judges:  To  Whom  Must  They  Answer,  61  A.BAJ.  324  (1975)  (supports  judi- 
cial removal  bill  for  the  federal  judiciary). 

236.  Moore  &  Wicker,  supra  note  117,  at  19.  See  also  Shapiro,  supra  note  148,  at 
328  (consolidation  of  multidistrict  litigation  in  a  single  district  for  pre-trial  pur- 
poses, 28  U.S.C.  §  1407,  transfer  of  case  to  more  convenient  forum,  28  U.S.C.  § 
1404(a),  availability  of  pretrial  discovery  in  other  districts.  Fed.  R.  Crv.  P.  45(d), 
ability  to  register  federal  court  judqment  in  any  other  federal  court,  28  U.S.C.  § 
1963);  Moore  testimony,  supra  note  145,  at  10  (greater  resources  of  federal  court, 
greater  mobility  of  federal  judiciary,  ability  to  handle  multi-district  ligitation,  na- 
tionwide process,  convenience  of  federal  forum). 

237.  Fed.  R  Civ.  P.  4(f)  enables  federal  courts  to  get  jurisdiction  over  some  out- 
of-state  parties,  and  Fed.  R.  Crv.  P.  45(e)(1)  extends  the  100-mile  bulge  rule  to  the 
service  of  subpoenas  on  witnesses. 

238.  28  U.S.C.  §  2361  (1970)  authorizes  nationwide  service  in  interpleader  cases. 
It  should  be  noted,  however,  that  state  long-arm  statutes  can  accomplish  similar 
results  in  state  courts. 

239.  See  note  207  supra. 


44-811   0-79-21 


316 


50  CREIGHTON  LAW  REVIEW  (Vol.  12 

the  federal  government  in  making  the  procedural  reforms  dis- 
cussed above.2*°  And  since  the  federal  courts  must  still  resolve 
the  case  by  applying  the  same  law  as  the  state  court  wouldj^^i  the 
quality  of  the  justice  dispensed  in  diversity  cases  should  vary  little 
between  the  state  and  federal  courts. 

Aside  from  the  alleged,  bias  against  foreigners242  and  the  su- 
periority of  the  federal  judicial  system,^*^  the  proponents  of  diver- 
sity jurisdiction  laud  its  role  in  improving  the  administration  of 
justice  in  both  state  and  federal  courts-^"**  They  contend  that  the 
existence  of  diversity  not  only  forces  local  attorneys  to  practice 
regularly  in  federal  court,^*^  but  it  also  allows  new  and  innovative 
ideas  to  move  from  one  court  system  to  the  other.^^  Without  di- 
versity, it  is  argued,  a  speciahzed  federal  bar  will  develop  which 
will  retard  both  of  these  useful  developments.^*"? 

What  these  commentators  fail  to  reaUze,  however,  is  that  the 
entire  movement  to  eliminate  diversity  is  based  on  the  existence  of 
too  many  other  types  of  cases  in  federal  court.^^s  Because  of  the 
great  increase  in  federal  htigation,  largely  through  the  expansion 
of  federal  question  jurisdiction,^*^  it  is  highly  unlikely  that  a  spe- 
cialized bar  will  ever  develop.^^  Instead,  such  expansion  proba- 
bly brings  more  attorneys  into  federal  court  than  diversity 
jurisdiction  ever  did.  In  fact,  those  persons  who  stand  most  to  lose 
by  the  elimination  of  diversity  jurisdiction  are  attorneys  who  cur- 
rently appear  only  in  federal  court;  without  diversity,  they  will 
have  to  become  willing  to  htigate  in  state  courts  or  risk  losing  cli- 
ents.251 


240.  Thus,  over  forty  states,  including  Minnesota,  have  adopted  rules  of  proce- 
dure which  are  almost  identical  to  the  Federal  Rules  of  CivU  Procedure.  See  Mea- 
dor  statement,  supra  note  175.  Moreover,  many  of  the  procedural  advantages 
discussed  in  note  236  and  accompanying  text  supra  are  also  available  in  state 
courts  through  reciprocal  or  uniform  laws.    See  Shapiro,  supra  note  148,  at  328. 

241.  This  has  been  true  ever  since  Erie  RJR.  v.  Tompkins,  304  U.S.  64  (1938).  A 
federal  court's  interpretation  of  state  law  is  just  less  authoritative.  Hertz,  Misread- 
ing the  Erie  Signs:  The  Downfall  of  Diversity,  61  Ky.  L.  Rev.  861  (1973).  See  notes 
283-294  and  accompanjring  text  infra. 

242.  See  notes  181-204  and  accompanying  text  supra. 

243.  See  notes  205-241  and  accompanying  text  supra. 

244.  See  note  150  supra. 

245.  See,  e.g.,  Frank,  supra  note  143,  at  683;  Wright,  supra  note  142,  at  327;  Asso- 
ciation of  Trial  Lawyers,  supra  note  148,  at  5. 

246.  See,  e.g.,  Frank,  supra  note  117,  at  11;  Frank,  supra  note  93,  at  159-60;  Sha- 
piro, supra  note  148,  at  325;  Wright,  supra  note  142,  at  326;  Association  of  Trial  Law- 
yers, supra  note  148,  at  5. 

247.  Frank,  supra  note  143,  at  683;  Association  of  Trial  Lawyers,  supra  note  148, 
at  5. 

248.  See  notes  1-2  and  accompanying  text  supra. 

249.  See  note  20  and  accompanying  text  supra. 

250.  Shapiro,  supra  note  148,  at  324;  Meador  statement,  supra  note  175,  at  6. 

251.  Meador  statement,  supra  note  175,  at  6. 
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Finally,  it  is  argued  that  the  elimination  of  diversity  jurisdic- 
tion will  not  resolve  the  problems  facing  the  federal  judiciary. 
Rather  than  overburdening  the  states  with  cases  that  they  do  not 
want,252  ^jie  Yea\  solution  is  simply  to  increase  the  size  of  the  fed- 
eral judiciary.253 

Support  for  the  argument  that  the  states  do  not  want  diversity 
cases  comes  primarily  from  statements  made  by  members  of  the 
Florida  and  North  Dakota  Supreme  Courts  in  1971.254  Since  then, 
however,  the  Conference  of  Chief  Justices,  which  represents  the 
Chief  Justices  of  aU  the  state  supreme  courts,  has  gone  on  record 
as  strongly  supporting  the  elimination  of  diversity  jurisdiction.^^s 

252.  See  note  151  supra. 

253.  See  note  152  supra. 

254.  Hearings  on  S.1876  Be/ore  the  Subcomm.  on  Improvements  in  Judicial  Ma- 
chinery of  the  Senate  Comm.  on  the  Judiciary,  92d  Cong.,  1st  Sess.,  pt.  1,  at  267-68 
(1971)  (letter  from  Chief  Justice  Alvin  C.  Strutz,  North  Dakota  Supreme  Court,  to 
Senator  Quentin  Burdick,  Sept.  20,  1971;  letter  from  Chief  Justice  B.  K.  Roberts, 
Florida  Supreme  Court,  to  Senator  Edward  Gumey,  Sept.  22,  1971).  See  also  re- 
marks of  Chief  Justice  Richard  W.  Ervin,  Supreme  Court  of  Florida,  to  the  Fifth 
Circuit  Judicial  Conference,  qux)ted  in  Dyer,  State  Trial  Courts  from  a  Federal 

Viewpoint,  54  Jud.  372,  376  (1971),  and  reprinted  in  Moore  &  Wicker,  supra  note  117, 
at  20-21. 

255.  It  took  this  position  at  its  annual  meeting  in  Minneapolis,  Minnesota,  on 
August  3,  1977.    This  resolution  reads  as  follows: 

Be  it  Resolved,  that  the  Conference  of  Chief  Justices  approve  the  recom- 
mendations of  the  Conmiittee  of  Federal-State  Relations  concerning  the 
following  principles: 

(1)  Every  citizen  should  have  access  to  our  court  system  as  the  ulti- 
mate forum  for  the  resolution  of  unavoidable  disputes  and  the  protector  of 
his  constitutional  rights. 

(2)  The  demand  for  access  to  our  court  systems  in  this  country  can  be 
expected  to  increase  significantly  in  the  years  ahead — a  demand  which  will 
be  implemented  by  plans  for  prepaid  legal  insurance  and  other  methods  of 
making  legal  services  more  generally  available. 

(3)  Efforts  to  divert,  where  appropriate,  the  processes  of  dispute  reso- 
lution from  the  federal  and  state  court  systems  through  devices  such  as 
arbitration  are  to  be  encouraged  and  accelerated,  but  such  diversion  is  only 
a  partial  answer  to  the  problem. 

(4)  Notwithstanding  reasonable  expectations  of  dispute  diversion,  it 
can  be  anticipated  that  our  federal  court  system  will  continue  to  be 
overburdened  unless  increased  recognition  is  given  to  the  role  of  state 
courts. 

(5)  Our  state  court  systems  are  able  and  willing  to  provide  needed 
relief  to  the  federal  court  system  in  such  areas  as: 

(A)  Adequate  review  of  state  court  criminal  proceedings  to  assure 
that  federally  defined  constitutional  rights  have  been  fully  protected; 

(B)  Increased  participation  in  the  resolution  of  federal-question  cases; 
(C)The  assumption  of  all  or  part  of  the  diversity  jurisdiction  presently 

exercised  by  the  federal  courts. 

(6)  National  funding  to  the  states  should  include  procedures  and  allo- 
cations to  assure  that  the  state  court  systems  receive  an  equitable  share  of 
the  funds  without  prejudice  to  the  independence  of  the  judiciary. 

(7)  Increased  communication  between  congressional  conmaittees  con- 
sidering legislation  affecting  state  courts  and  such  entities  as  the  Confer- 
ence of  Chief  Justices  will  be  useful. 
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In  fact,  even  those,  such  as  Professor  Charles  Alan  Wright,  who 
previously  supported  its  retention,  have  changed  their  position.^^e 
The  only  groups  who  still  argue  strongly  for  diversity  jurisdiction 
are  the  Association  of  Trial  Lawyers  of  America,^^'^  whose  mem- 
bers speciaUze  in  personal  injury  Utigation,  and  corporate  lawyers 
whose  clients  prefer  the  federal  courts.^ss 

Furthermore,  while  one  solution  to  the  caseload  crisis  facing 
the  federal  courts  might  be  to  increase  the  size  of  the  federal  judi- 
ciary whenever  necessary,259  it  is  very  unlikely  that  Congress  will 
do  so.2^°  Thus,  to  suggest  this  as  the  ultimate  and  logical  resolu- 
tion of  the  problem  is  visionary. 

The  above  discussion  highlights  what  is  perhaps  the  major 
reason  for  the  continuation  of  diversity  jurisdiction — ^namely,  the 
preference  that  corporations  and  their  attorneys  have  for  litigating 
in  the  federal  courts.^^i  In  fact,  Moore  and  Weckstein  argue  that 
diversity  jurisdiction  was  included  in  the  initial  grant  of  power  to 
the  federal  courts  precisely  to  encourage  commercial  and  corpo- 
rate development.262    Not  only  was  it  feared  that  the  state  courts 

256.  See  Hearings  on  H.R.  9123  Before  the  Subcomm.  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice  of  the  House  Comm.  on  the  Judiciary,  95th  Cong., 
1st  Sess.  3-4  (1977)  (statement  of  Charles  Alan  Wright).    See  also  note  123  supra. 

257.  Association  of  Trial  Lawyers,  supra  note  148. 

258.  John  Frank  and  Professor  Moore  certainly  fall  into  this  category. 

259.  This  argument  has  been  rejected  as  unwise  by  a  number  of  commentators 
on  the  theory  that  it  would  decrease  the  prestige  of  the  federal  bench  and  lower  the 
quality  of  the  judges  chosen  because  of  the  need  to  choose  larger  numbers.  See 
notes  37-41  supra  and  accompanying  text.  See  also  note  227  supra.  This  argiiment 
is  overstated,  however,  because  there  are  numerous  competent  attorneys  to  fill  the 
positions.  What  makes  this  solution  unreasonable  is  that  Congress  would  never  au- 
thorize the  number  of  judgeships  needed  to  deal  adequately  with  the  overcrowded 
dockets  because  of  the  expense  of  doing  so  and  the  patronage  problems  that  a  vast 
increase  would  inevitably  create.    See  text  accompanying  notes  43-45  supra. 

260.  See  notes  36-45  and  accompanying  text  supra. 

261.  In  his  testimony  before  the  House  Subconmiittee,  Frank  makes  a  plea  to 
retain  diversity  for  the  good  of  the  middle  class.  Diversity  of  Citizenship  Jurisdic- 
tion/Magistrate Reform:  Hearings  Before  the  Subcomm.  on  Courts,  Civil  Liberties, 
and  the  Administration  of  Justice  of  the  House  Comm,.  on  the  Judiciary,  95th  Cong., 
1st  Sess.  240,  245  (1977).  Members  of  this  group  are  typically  the  plaintiffs  in  per- 
sonal injury  suits  against  insurance  companies.  They  like  diversity  not  necessarily 
because  it  permits  them  to  get  into  federal  court  but  because  it  ensures  them  of 
urban  juries  which  are  more  likely  to  approve  higher  recoveries.  See  note  197  supra. 
If  the  state  venue  laws  permitted  these  suits  to  be  brought  always  in  urban  areas, 
this  group  would  not  really  need  diversity  jurisdiction.  Thus,  the  real  beneficiaries 
are  the  corporations  which  have  always  preferred  to  litigate  in  the  federal  courts, 
and  it  is  their  attorneys  who  argue  most  strenuously  for  the  retention  of  diversity 
jurisdiction. 

262.  See  Moore  &  Weckstein,  supra  note  78,  at  17  &  n.105.  See  also  Frank,  supra 
note  143,  at  681-82;  Parker,  The  Federal  Jurisdiction  and  Recent  Attacks  Upon  It,  18 
A.BAJ.  433,  437  (1932)  ("[NJothing  has  done  more  to  foster  interstate  commerce 
and  conomunication  and  the  uninterrupted  flow  of  capital  for  investment  into  the 
various  parts  of  the  Union;  and  nothing  has  been  so  potent  in  sustaining  the  public 
credit  and  sanctity  of  private  contracts."). 
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would  prove  sympathetic  to  debtors  and  hostile  their  out-of-state 
creditors,263  but  it  was  hoped  that  uniformity  in  legal  treatment 
from  state  to  state,  which  would  only  be  possible  in  the  federal 
courts,  would  provide  a  supportive  environment  within  which  com- 
mercial and  corporate  enterprises  could  flourish.264 

Thus,  the  argument  that  diversity  "works"  turns  out  to  be  little 
more  than  that  some  corporations  and  some  personal  injury  Uti- 
gants  prefer  the  federal  to  the  state  courts.^^s    As  long  as  suits 


263.  See,  e.g..  Friendly,  supra  note  77,  at  495-99;  Moore  &  Weckstein,  Corpora- 
tions and  Diversity  of  Citizenship  Jurisdiction:  A  Supreme  Court  Fiction  Revisited, 
11  Harv.  L.  Rev.  1426,  1448  (1964). 

264.  Moore  &  Weckstein,  supra  note  263,  at  1449. 

265.  One  reason  for  this  preference  may  be  that  the  procedures  are  the  same 
from  one  federal  district  to  another  while,  even  with  state  emulation  of  the  Federal 
Rules  of  Civil  Procedure,  they  vary  somewhat  from  state  to  state.  Thus,  if  an  attor- 
ney can  Umit  his  practice  to  the  federal  courts,  he  does  not  have  to  be  familiar  with 
different  systems. 

Evidence  that  diversity  is  used  primarily  by  corporations  is  provided  in  the  fol- 
lowing table  compiled  by  Senator  Burdick,  the  Senate's  sponsor  of  the  ALI  propos- 
als: 

TABLE  1 

RESroENCES  OF  PARTIES  IN  DIVERSITY  OF  CITIZENSHIP  CASES 

COMMENCED  IN  THE  UNITED  STATES  DISTRICT  COURTS, 

FISCAL  YEAR  1970 

Class 


Plaintiff 

Defendant 

Original 

Re- 
moved 

Total 

1.   Resident 

Non  res.  corp.  doing 
business  in  state 

5,901a 

1,775a 

7,676 

2.   Resident 

Non  res.  corp.  not 
doing  business  in 
state 

1,046a 

283 

1,329 

3.   Resident 

Other  non  resident 

2,832a 

831 

3,633 

4.   Non  res.  corp. 
doing  business  in 
state 

Resident 

1,867a 

78b 

1,945 

5.   Non  res.  corp. 
not  doing  business 
in  state 

Resident 

724 

18b 

742 

6.   Other  non  resi- 
dent 

Resident 

5,026 

95b 

5,121 

7.   Non  res.  corp. 
doing  business  in 
state 

Non  res.  corp.  doing 
business  in  state 

265a 

54a 

319 

8.   Non  res.  corp. 
doing  business  in 
state 

Non  res.  corp.  not 
doing  business  in 
state 

71a 

14 

85 

320 
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based  on  diversity  of  citizenship  jurisdiction  operate  to  clog  the 
courts  and  to  the  detriment  of  federal  question  Utigation,  the  fact 
that  it  is  preferred  by  certain  Utigants  is  not  a  sufficient  reason  to 
retain  it.  Similarly,  just  because  diversity  jurisdiction  is  old  does 
not  mean  that  it  must  be  good,  especially  if  the  original  reasons  for 
diversity  jurisdiction  are  no  longer  vaUd.  Today,  there  is  no  need 
to  forge  a  national  consciousness;  prejudice  against  foreigners,  if  it 
ever  existed,  is  no  longer  potent;  the  state  judiciaries  have  been 
upgraded;  and  new  groups  claim  to  need  the  protection  of  the  fed- 
eral courts  xnore  than  corporations  do.  Furthermore,  while  the 
federal  courts  had  little  business  other  than  diversity  Utigation  in 
the  early  days  of  this  nation's  history,  they  are  today  extremely 
overworked,  partly  because  ordinary  citizens  look  directly  to  the 


9.   Non  res.  corp. 
doing  business  in 
state 

Other  non  resident 

99a 

12 

111 

10.   Non  res.  corp. 
not  doing  business 
in  state 

Non  res.  corp.  doing 
business  in  state 

88 

10a 

98 

11.   Other  non  resi- 
dent 

Non  res.  corp.  doing 
business  in  state 

883 

70a 

953 

12,   Non  res.  corp. 
not  doing  business 
in  state 

Non  res.  corp.  not 
doing  business  in    . 
state 

31 

2 

33 

13.   Non  res.  corp. 
not  doing  business 
in  state 

Other  non  resident 

31 

4 

35 

14   Other  non  resi- 
dent 

Non  res.  corp.  not 
doing  business  in 
state 

96   . 

14 

110 

15.   Other  non  resi- 
dent 

Other  non  resident 

427 

56 

433 

16.   Resident 

Resident 

119a 

24 

143 

17.   Unknown 

4 

4 

8 

Total  Cases 

19,510 

OyOivx 

22,854 

a— shifted  by  S.1876  to  state  courts.  These  cases  total  14,109.  See  Table  2  for  fur- 
ther analysis. 

b — these  cases  are  not  counted  as  shifted  because  it  is  assumed  there  is  a  non  resi- 
dent defendant  properly  joined. 

Source:  Administrative  Office  of  the  United  States  Courts. 


Burdick,  supra  note  124,  at  8-9. 

According  to  Meador,  one  or  both  parties  is  a  corporation  in  over  75%  of  all 
diversity  cases,  and,  in  the  remainder,  which  consist  almost  entirely  of  personal 
injury  actions  between  private  individuals,  the  real  defendant  is  the  insurer,  a  cor- 
poration.   Meador  statement,  supra  note  175,  at  8-9. 
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federal  government  rather  than  to  their  states  for  the  vindication 
of  important  statutory  and  constitutional  rights.  Finally,  the  rise 
of  the  Commission  on  Uniform  Laws  and  the  prevalence  with 
which  state  legislatures  adopt  these  uniform  statutes  would  ap- 
pear better  to  assure  uniformity  of  treatment  of  Utigants  than  utili- 
zation of  diversity  jurisdiction.  For  all  these  reasons,  those  who 
want  to  retain  diversity  of  citizenship  jurisdiction,  rather  than 
those  who  want  to  eliminate  it,  should  have  the  burden  of  demon- 
strating both  why  exceeding  a  threshold  amount  in  controversy 
makes  a  case  so  unique  that  it  must  be  brought  in  federal  court 
and  how  litigating  in  state  courts  would  unduly  prejudice  the  ad- 
ministration of  justice. 

CAN  THE  STATE  COURTS  HANDLE  THE  ADDED  CASES: 
CONVINCING  THE  CYNICS 

Having  estabUshed  that  the  retention  of  diversity  of  citizen- 
ship jurisdiction  serves  no  compelling  federal  purpose,  it  is  still 
necessary  to  examine  critically  whether  the  reasons  put  forward  to 
support  its  elimination  suggest  that  such  congressional  action  is 
logical  and  rational.  These  reasons  fall  into  three  related  catego- 
ries— ^that  the  retention  of  diversity  is  not  logical  because  it  is  not  a 
consistent  remedy  which  is  available  to  all  who  would  be  inter- 
ested in  using  it;^^^  that  it  is  more  efficient  for  state  courts,  which 
are  better  at  making  state  law  than  federal  courts,  to  do  so;^^?  that 
principles  of  federahsm  require  that  state  courts,  which  are  more 
competent  at  interpreting  state  law  and  less  overworked  than  their 
federal  counterparts,  perform  their  proper  share  of  judicial  busi- 
ness.26« 

The  theory  that  diversity  jurisdiction  is  a  "luxurious  and  basi- 
cally illogical  mechanism"269  has  been  around  for  a  long  time.^'^^  It 

266.  Burger,  supra  note  130;  Fraser,  supra  note  91,  at  194-95;  HJl.  Rep.  No.  893, 
95th  Cong.,  2d  Sess.  (1978);  Meador  statement,  supra  note  175. 

267.  Friendly,  supra  note  91,  at  634;  Hertz,  supra  note  241;  Wright,  supra  note 
142,  at  323,  Meador  statement,  supra  note  175;  Hunter  testimony,  supra  note  174,  at 
6-7. 

268.  Bratton,  supra  note  91,  at  354;  Meador  statement,  supra  note  175. 

269.  H.R.  Rep.  No.  893,  95th  Cong.  2d  Sess.  2  (1978).  As  Professor  Charles  Alan 
Wright  argued  in  his  Statement  to  the  Subcommittee  on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice  on  September  29,  1977,  "[w]e  cannot  afford  to  main- 
tain an  elaborate  and  basically  illogical  mechanism  that  brings  nearly  32,000  cases  a 
year  into  federal  courts  merely  because  in  a  very  few  of  those  cases  this  provides  a 
welcome  escape  from  some  disgraceful  condition  in  a  particular  state  court"  Hear- 
ings on  H.R.  9123  Before  the  Suhcomm.  on  Courts,  Civil  Liberties  and  the  Adminis- 
tration of  Justice  of  the  House  Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  220 
(1977)  (statement  of  Charles  Alan  Wright). 

270.  See  generally  note  105  supra. 
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prompted  Mr.  Chief  Justice  Warren  to  call  for  the  ATI  study ,2*^1 
and  it  has  been  adopted  by  the  present  Chief  Justice  as  a  comer- 
stone  of  his  plans  to  revise  the  caseload  of  the  federal  courts.^'^^ 
"Diversity  jurisdiction  had  some  validity  for  the  first  hundred 
years  of  our  history  but  has  had  none  for  at  least  a  generation.  To- 
day there  is  no  rational  basis  to  put  an  automobile  accident  case  in 

a  federal  court  simply  because  the  litigants  reside  in  different 
states."2'73 

Because  of  the  amount  in  controversy  requirement^"^"*  and  the 
preconditions  which  must  be  met  before  cases  brought  initially  in 
state  court  can  be  removed  to  federal  court,^''^  the  continued  exist- 
ence of  diversity  jurisdiction  makes  little  sense  even  if  there  were, 
in  fact,  local  prejudice  against  out-of-state  litigants.^"^^  ^g  things 
presently  stand,  if  an  out-of-state  plaintiff  sues  a  local  defendant  in 
state  court,  the  case  cannot  be  removed  to  federal  courtj^"^"^  al- 
though an  in-state  plaintiff  has  the  choice  of  bringing  the  case  orig- 
inally in  either  state  or  federal  court.^'^^  ^Yhe  requirement  of 
complete  diversity  before  federal  jurisdiction  can  be  invoked  is 
similarly  inconsistent.^"^^  If  there  truly  were  prejudice  against  out- 
of-state  htigants,  minimal  diversity  should  be  sufficient  to  get  the 
case  into  federal  court.^^^  Finally,  because  of  the  amount  in  con- 
troversy requirement,  not  all  suits  involving  citizens  of  different 
states  can  be  tried  in  federal  court,  despite  the  operation  of  the 
same  sort  of  prejudice  against  the  foreign  litigant.  If  federal 
courts  are  really  superior  to  their  state  counterparts,  the  amount 
in  controversy  requirement  suggests  that  our  society  wants  to  pre- 
serve this  superior  form  of  justice  only  for  cases  involving  more 
expensive  claims.  Apart  from  the  needless  litigation  which  the 
amount  in  controversy  and  other  diversity  requirements  have  cre- 
ated,28^  there  is  no  logical  reason  why  a  personal  injury  suit,  for 

271.  See  note  113  and  accompanying  text  supra. 

272.  Burger,  supra  note  130. 

273.  Id.  at  1126. 

274.  28  U.S.C.  §  1332  (1970). 

275.  28  U.S.C.  §  1441  (1970). 

276.  See  note  188  supra. 

277.  28  U.S.C.  §  1441(b)  (1970). 

278.  28  U.S.C.  §§  1332,  1441  (1970). 

279.  28  U.S.C.  §  1332  (1970). 

280.  In  fact,  this  is  exactly  what  Moore  and  Weckstein  propose.  See  Moore  & 
Weckstein,  supra  note  78,  at  27.    See  note  207  and  accompanying  text  supra. 

281.  An  analysis  of  the  statistics  available  clearly  demonstrates  that,  on  the  av- 
erage, diversity  cases  are  more  time  consuming  than  other  civil  cases.  In  1976,  for 
example,  of  all  the  civil  cases,  other  than  those  concerning  land  condemnation,  8.1% 
actually  resulted  in  a  trial.  Of  diversity  cases,  however,  12.9%  went  to  trial  Look- 
ing at  the  statistics  from  another  angle,  3.3%  of  all  civil  cases  were  tried  by  a  jury  in 
1976;  8.1%  of  diversity  cases  were  disposed  of  this  way.  United  States  Courts  1976, 
supra  note  1,  Table  C-4,  at  312-13. 

These  findings  are  cofisistent  with  those  of  a  1969-70  study  by  the  Federal  Judi- 
cial Center.    In  that  year  diversity  cases  represented  26.2%  of  all  civil  findings,  but 
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example,  in  which  damages  of  $11,000  are  provable  should  be 
treated  differently  from  one  in  which  the  plaintiff  suffers  only 
$9,000  worth  of  damages.  Because  of  these  logical  inconsistencies, 
diversity  jurisdiction  is  both  over-  and  under-inclusive  as  a  remedy 
for  alleged  victims  of  prejudice.  To  resolve  these  problems  with- 
out further  overburdening  of  the  federal  courts  requires  its  com- 
plete elimination. 

A  more  serious  shortcoming  of  the  retention  of  diversity  juris- 
diction however,  is  that  it  is  an  inefficient  use  of  federal  court 
time.282  With  the  landmark  decision  of  Erie  Railroad  v. 
TompkiTis,^^  in  which  the  Supreme  Court  held  that  federal  courts 
sitting  in  diversity  cases  are  to  apply  the  law  of  the  state  in  which 
they  sit,  federal  courts  were  stripped  of  their  abihty  to  contribute 
meaningfully  to  the  development  of  the  common  law.^^^  Instead, 
they  were  expected  to  discern  state  law  and  apply  it  as  the  state's 
supreme  court  would  under  the  same  circumstances. 

While  this  task  might  appear  simple,  in  practice,  it  has  done 
more  to  confuse  the  law  than  to  create  evenhanded  appUcation.^^s 
Because  the  federal  court  is  expected  to  apply,  rather  than  to  cre- 
ate state  law,  there  has  been  a  tendency  to  construe  state  law 
overly  mechanistically^^e  to  avoid  the  charges  frequently  leveled 
against  federal  interpretations  by  state  supreme  courts.^^^  Thus, 
for  example,  federal  courts,  attempting  not  to  step  on  the  toes  of 
the  state  courts,  have  had  a  greater  tendency  to  defer  to  old  state 

they  took  37.9%  of  the  time  of  district  court  judges.  Federal  Judicial  Center,  The 
1969-1970  Federal  District  Court  Time  Study,  Table  XVU  (1971).  Federal  judges 
also  perceive  spending  more  time  on  diversity  than  on  other  cases.  In  a  study  con- 
ducted by  Shapiro,  district  court  judges  thought  they  spent  32.4%  of  their  time 
spent  on  all  civil  cases  on  diversity  cases,  and  appeals  court  judges  thought  they 
spent  18.8%  of  their  time  on  diversity  appeals.  Yet  only  24.3%  of  civil  cases  filed  in 
t^ie  district  courts  and  16.5%  of  the  appeals  were  diversity  cases.  Shapiro,  supra 
note  148,  at  334-35. 

282.  "[T]he  ailments  for  retaining  (diversity  jurisdiction]  will  not  hold 
water  when  the  federal  courts  are  overburdened  with  distinctively  federal 
business.  While  the  Erie  decision  eliminated  the  evil  of  forum  shopping,  it 
also  stripped  the  federal  courts  of  the  power  to  'make  law'  in  diversity  ac- 
tions. And  there  is  simply  no  respectable  arguments  for  permitting  the 
jurisdiction  to  be  invoked  today  by  a  resident  of  the  state  where  the  federal 
court  is  held." 

Friendly,  supra  note  91,  at  641. 

283.  304  U.S.  64  (1938). 

284.  Id.  at  78. 

285.  The  evil  sought  to  be  resolved  in  Erie  was  forum  shopping.  While  the  deci- 
sion appears  to  have  accomplished  that  goal,  but  see  text  accompanying  note  294 
in/ra,  it  has  created  new  problems  in  its  wake.  See  Friendly,  supra  note  91,  at  634; 
Hertz,  supra  note  241.  One  way  to  avoid  some  of  these  problems  is  through  certifi- 
cation of  questions  of  state  law  to  state  supreme  courts.  See  Note,  Civil  Proce- 
dure— Scope  of  Certification  in  Diversity  Jurisdiction,  29  Rutgers  L.  Rev.  1155 
(1976). 

286.  Hertz,  supra  note  241. 

287.  See  cases  cited  in  Hertz,  supra  note  241,  at  868  n.42. 
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precedents,2®8  ^nd  the  Supreme  Court  even  requires  federal  courts 
in  diversity  cases  to  follow  the  decision  of  an  intermediate  state 
appellate  court  unless  there  is  clear  evidence  that  the  state's  high- 
est court  would  decide  the  issue  differently .^^^ 

Because  decisions  in  diversity  cases  perform  no  creative  func- 
tion in  the  evolution  of  the  common  law,  the  same  issues  must  wait 
to  be  resolved  again  in  state  court  before  they  have  an  precedential 
value.  The  judiciary  serve  two  functions  in  our  legal  system — ^to 
provide  a  decision  in  the  case  being  litigated  and  to  announce  use- 
ful precedents  to  guide  future  behavior.^^o  Diversity  litigation, 
however,  serves  only  the  first  of  these  functions  and  thus  results  in 
the  squandering  of  judicial  resources.^^i  This  waste  of  federal  ju- 
dicial energy  is  especially  unfortunate,  given  the  extreme  over- 
crowding characteristic  of  the  federal  courts  at  this  time.^^^  That 
diversity  cases  take  more  time  to  resolve  than  other  litigation^^s 
and  have  less  impact  on  the  law  than  other  federal  decisions  pro- 
vide compelling  reasons  to  bar  them  from  the  federal  docket. 

Moreover,  it  can  be  persuasively  argued  that  even  Erie's  goal 
of  eliminating  forum  shopping  diversity  cases  has  not  been  accom- 
plished.2^  Thus,  where  a  difficult  question  of  state  law  is  in- 
volved, a  plaintiff  often  takes  his  case  to  federal  court  since,  if  he 
doesn't  like  the  result  he  need  not  be  bound  by  it  in  future  litiga- 
tion in  state  court.  Similarly,  when  the  old  precedents  favor  the 
plaintiff,  he  will  often  bring  his  suit  in  federal  court  because  he 
realizes  that  the  federal  judge  is  less  likely  to  refuse  to  apply  the 

288.  Wright,  supra  note  142,  at  321. 

289.  Fidelity  Union  Trust  Co.  v.  Field,  311  U.S.  169  (1940).  This  has  led  to  some 
outlandish  results.  See  C.  Wmght,  Handbook  of  the  Law  of  Federal  Courts  236- 
37  (2d  ed.  1970). 

290.  Wright,  supra  note  142,  at  323.  Since  diversity  impedes  the  achievement  of 
justice,  litigants  would  be  better  off  in  state  court.  Hunter  testimony,  supra  note 
174,  at  6-7. 

291.  Hertz,  supra  note  241;  Wright,  supra  note  142,  at  322-23  &  nn.24  &  25.  Not  all 
commentators,  however,  take  such  a  gloomy  position. 

Certainly,  federal  judges  are  not  generally  inept  at  examining  state  legisla- 
tive history  or  at  understanding  prior  rulings  of  state  courts  ....  While 
state  judges  may  bring  greater  experience  with  the  law  of  their  state  to 
bear  on  the  construction  of  state  law,  to  the  extent  that  this  experience  is 
the  product  of  their  prior  decisions,  these  decisions  are  available  for  their 
federal  counterparts  to  examine  .... 
Developments  in  the  Law,  supra  note  50,  at  1258.  Federal  judges  merely  construe 
old  precedents  as  state  courts  would;  if  they  are  discredited,  they  wUl  be  discarded. 
Id.  Moreover,  federal  courts  in  section  1983  actions  also  have  to  construe  state  law, 
and  no  one  has  suggested  that  they  are  not  competent  to  do  so.  Shapiro,  based  on 
this  own  personal  survey  of  the  90  or  so  recent  diversity  cases  decided  with  fuU 
opinions,  notes  that  21  "made  ar^ably  useful  contributions  to  developing  state 
law,"  which  leads  him  to  conclude  that  diversity  cases  make  a  substantive  contribu- 
tion to  state  law.  Shapiro,  supra  note  148,  at  325-26. 

292.  See  notes  1-15  and  accompanying  text  supra. 

293.  See  note  281  supra. 

294.  See  note  285  supra. 
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old  law,  even  if  it  is  completely  out  of  step  with  modem  conditions, 
than  his  state  counterpart.  Finally,  when  an  issue  is  decided 
against  the  plaintiff  in  federal  court,  he  may  sue  in  state  court  in 
the  hope  of  convincing  the  state  judge  not  to  follow  the  federal  in- 
terpretation. All  this  wasteful  litigation  not  only  strains  the  re- 
sources of  both  state  and  federal  courts,  but  it  permits  plaintiffs  to 
manipulate  the  dual  system  of  courts  to  their  own,  as  opposed  to 
society's,  advantage;  fosters  excessive  and  unnecessary  Litigation; 
and  breeds  cynicism  on  the  part  of  litigants  and  their  attorneys,  all 
of  which  helps  to  bring  the  judicial  office  into  disrepute. 

If  it  is  assumed  that  state  courts  are  the  interpreters  of  state 
law,  then  it  comports  more  with  principles  of  federaUsm  to  require 
cases  in  which  state  law  must  be  construed  to  be  litigated  in  state 
courts.29^ 

Ultimately  there  should  be  a  fair  and  rational  alloca- 
tion of  the  nation's  litigation  based  upon  the  principle  that, 
since  state  courts  are  the  authoritative  expositors  of  state 
law  under  our  system,  they  should  be  the  courts  where 
such  issues  are  tried,  and  upon  the  principle  that  federal 
courts  should  be  limited  to  their  proper  role  as  national 
courts  dealing  with  litigation  affecting  federal  rights.^^^ 

It  has  already  been  pointed  out  that  bias  against  foreigners^^*^ 
and  grossly  incompetent  state  judicial  systems^^^    are  no  longer 

295.  Judge  Lay,  of  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit, 
although  speaking  of  federalist  principles  in  the  context  of  state  vindication  of  fed- 
eral constitutional  rights,  demonstrates  why  principles  of  federalism  require  the 
elimination  of  diversity  jurisdiction: 

(Tjhe  most  prominent  aspect  in  the  evolutionary  process  of  federalism  has 
been  the  inability  of  the  states  to  perform  their  duties.  In  response  to  this 
inability,  or  reluctance,  of  the  states,  power  has  been  vested  where  it  will 
be  exercised — ^in  Congress  and  the  federal  courts.  [In  recent  decisions, 
however,]  [t]he  Supreme  Court  not  only  is  asserting  a  renewed  confidence 
in  the  ability  of  the  states  to  perform  their  duties,  but ...  is  also  encourag- 
ing states  to  act  by  giving  them  the  opportunity  to  do  so  ...  .  Thus,  the 
Court  is  engaging  in  a  federalistic  experiment  by  giving  the  states  the  op- 
portunity to  demonstrate  that  the  federal  government  need  not  act  because 
the  states  are  adequately  performing. 
Lay,  supra  note  91,  at  13. 

296.  Bratton,  supra  note  9,1,  at  354.  Hunter  takes  exactly  the  same  position: 
We  recognize  the  need  for  a  proper  jurisdictional  balance  between  the  fed- 
eral and  state  court  systems,  and  an  assignment  to  each  system  of  those 
cases  most  appropriate  to  that  system  in  the  light  of  the  basic  principles  of 
federalism.  The  guiding  principle  is  that  there  should  be  federal  court  ju- 
risdiction where  federal  questions  are  at  stake  and  state  court  jurisdiction 
where  state  questions  are  at  stake  and  state  courts  are  avilable  to  provide 
an  adequate  forum.  The  continuing  existence  of  diversity  jurisdiction  is 
preventing  our  federal  judges  from  giving  the  necessary  attention  they 
would  like  to  give  to  other  federal  cases  which  properly  belong  in  the  fed- 
eral courts  arid  have  no  other  forum. 

Hunter  testimony,  supra  note  174,  at  10-11. 

297.  See  notes  184-204  and  accompanying  text  supra. 

298.  See  notes  205-241  and  accompanying  text  supra. 
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the  problems  that  they  were  once  assumed  to  be.  Thus,  no  reason 
exists  not  to  require  the  resolution  in  state  courts  of  disputes  con- 
cerning state  law.  To  continue  to  call  for  the  retention  of  diversity 
cases  in  the  federal  courts,  on  the  ground  that  Utigants  receive  bet- 
ter justice  there,  is  demeaning  to  the  state  courts.  The  proposition 
the  federal  judges  are  better  suited  to  handle  litigation  concerning 
federal  statutory  or  constitutional  rights,  not  only  because  of  their 
greater  expertise  in  this  area,^^^  but  also  because  they  are  more 
insulated  from  majoritarian  pressures  and  have  more  sympathy 
than  state  court  judges  for  substantive  federal  rights,3°°  does  not 
bear  on  the  abihty  of  state  court  judges  to  decide  the  issues  of 
state  law  that  form  the  basis  of  diversity  jurisdiction.  The  only 
reasons  that  might  mitigate  against  this  transfer  of  cases  from  the 
federal  to  the  state  courts  would  be  if  state  judges  were  incompe- 
tent to  deal  with  the  new  caseload  or  if  it  would  so  seriously  over- 
burden the  state  courts  as  to  impair  their  continued  operation. 

Despite  the  feeling  of  certain  commentators,  and  even  some 
members  of  Congress,  that  state  court  judges  are  less  competent 
than  their  federal  counterparts  because  they  serve  for  only  limited 
terms^i  and  are  thus  under  the  influence  of  local  poUtical 
forces,3°2  the  cahber  of  state  judiciaries  has  improved  dramati- 
cally. This  trend  has  been  accelerated  by  the  states'  adoption  of 
Codes  of  Judicial  Conduct,3°3  continuing  judicial  education,^^  and 


299.  H.R.  Rep.  No.  893,  95th  Cong.,  2d  Sess.  5  (1978). 

300.  See  Stolz,  supra  note  63,  at  963  (because  state  court  judges  have  less  sym- 
pathy for  substantive  federal  rights,  there  is  a  feeling  that  they  cannot  be  trusted 
with  power  over  matters  of  national  concern  which  must  be  entrusted  in  the  first 
instance  to  the  federal  courts);  State  of  the  Judiciary  and  Access  to  Justice:  Hear- 
ings Before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Administration  of  Jus- 
tice of  the  House  Comm.  on  the  Judiciary,  95th  Cong.,  1st  Sess.  119  (1977) 
(statement  of  Burt  Neubome). 

301.  See,  e.g.,  Neubome,  Myth  of  Parity,  supra  note  53;  Heath,  supra  note  148. 
Carl  McGowan,  a  federal  judge,  rejects  the  idea  espoused  by  Anderson,  supra  note 
39,  that  the  state  courts  could  serve  as  the  nation's  only  trial  courts  on  the  ground 
that  variations  in  the  quality  of  state  judicial  systems  with  their  backward  provi- 
sions for  judicial  selection  and  tenure  make  that  suggestion  unwise.  C.  McGowan, 
supra  note  12,  at  83-84. 

302.  In  debating  H.R.  9622,  one  Representative  noted:  "The  difference  between  a 
Federal  judge  and  a  State  judge  is  profound.  A  Federal  judge  is  on  Mount  Olym- 
pus; he  is  appointed  for  life.  A  State  judge  is  elected,  and  he  is  in  the  poUtical 
swamps  and  gets  those  phone  calls  from  political  people.  So,  there  is  a  vast  differ- 
ence in  the  atmosphere  of  the  two  courts."  122  Cong.  Rec.  H1560  (daily  ed.  Feb.  28, 
1978)  (remarks  of  Rep.  Hyde). 

303.  By  1971,  the  ABA's  Canons  of  Judicial  Ethics  had  been  adopted  in  all  but 
seven  states.  Institute  of  Judicial  Administration,  A  Guide  to  Court  Systems 
(5th  ed.  1971). 

304.  For  a  history  of  judicial  education  in  the  United  States,  see  Cady  &  Coe, 
Education  of  Judicial  Personnel:  Coals  to  Newcastle,  7  Conn.  L.  Rev.  423  (1975). 
See  also  Hyde,  supra  note  231,  at  173;  The  Book  of  the  States,  supra  note  92,  at  90- 
91. 
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the  institution  of  judicial  discipline  and  removal  procedures.^^^ 
Moreover,  the  kinds  of  disputes  that  state  judges  would  be  called 
upon  to  resolve  were  diversity  jurisdiction  eUminated  are  the  very 
same  type  of  cases  they  are  used  to  deciding — tort  and  contract 
actions.^^  For  these  reasons  state  judges  are  presently  compe- 
tent to  handle  the  issues  which  would  result  from  the  transfer  of 
diversity  cases  from  the  federal  to  the  state  courts. 

It  still  remains  to  be  determined,  however,  whether  the  in- 
creased caseload  could  be  handled  by  existing  state  judicial  re- 

305.  See,  e.g.,  Minn.  Stat.  §§  490.15  to  490.18.  See  also  note  233  supra.  The  judi- 
cial training  programs  oi  all  the  states  are  described  in  National  Center  for  State 
Courts,  State  Judicial  Training  ProAle  (1976). 

306.  State  trial  courts  have  had  this  kind  of  experience  for  years,  even  if  one 
considers  only  cases  that  involve  citizens  from  other  states.  Some  cases  that  qual- 
ify for  diversity  treatment  are  either  never  brought  in  federal  court  or  not  removed. 
Numerous  other  cases  must  be  brought  in  state  court  because  the  amount  in  con- 
troversy is  less  than  the  amount  required  to  get  into  federal  court.  This  latter 
group  has  increased  greatly  with  the  enactment  of  state  long-arm  statutes  and  the 
willingness  of  state  supreme  courts  to  construe  them  to  permit  jurisdiction  as  long 
as  it  is  consistent  with  constitutional  principles  of  due  process.  Thus,  the  only  lim- 
its on  a  state's  assumption  of  jurisdiction  over  foreigners  under  its  long-arm  stat- 
utes are  those  addressed  in  such  cases  as  Shaffer  v.  Heitner,  429  U.S.  813,  (1977) 
(minimum  contacts  test  governs  all  assumptions  of  jurisdiction)  and  Clay  v.  Sun 
Ins.  Office,  Ltd.,  377  U.S.  179  (1964)  (when  state's  utilization  of  its  own  law  under 
choice  of  law  principles  is  permissible). 

An  analysis  of  the  caseloads  of  various  state  courts  also  reveals  the  prevalence 
of  these  kinds  of  cases.  Thus,  in  New  York,  its  general  trial  courts  received  111,018 
cases  in  1976,  of  which  21,481  were  motor  vehicle  tort  cases  and  8,998  were  contract 
cases.  The  total  number  of  tort  cases  was  34,997.  State  of  New  York,  Adminis- 
trative Board  of  the  Judicial  Conference,  Twenty-Second  Annual  Report  70- 
71  (1977).  A  similar  pattern  emerges  in  Maryland.  Of  all  the  civil  cases  filed  in  its 
circuit  courts,  31.6%  were  motor  torts,  12.2%  were  other  torts,  and  24.7%  were  con- 
tract cases.  Administrative  OffiCE  of  the  Courts,  Maryland  Annual  Report 
1975-76,  at  82  (1977).  That  ahnost  aU  the  tort  and  contracts  cases  in  the  federal 
courts  are  based  on  diversity  of  citizenship  is  demonstrated  by  the  following  table: 

Table  1 

U.S.  DISTRICT  COURTS 

SUMMARY  OF  SELECTED  CIVIL  CASES  COMMENCED 

July  1976  -  June  1977 


Nature  of  Suit 
CONTRACT  ACTIONS 

Insurance 

Negotiable  Instruments 

Marine 

Miller  Act 

Other  Contract  Actions 

TOTAL  CONTRACT  ACTIONS 

REAL  PROPERTY  ACTIONS 

Condemnation  of  Land 

Other  Real  Property  Actions 
TOTAL  REAL  PROPERTY 
ACTIONS 


Total 
Private  Cases 

Diversity  of 
Citizenship 

Percent 

Diversity 

of  Citizenship 

3,218 

981 

3,678 

1,009 

11,179 

3,191 

^     942 

-0- 

-0- 

10,983 

99.16% 

96.02% 

-0- 

-0- 

98.25% 

20,055 

15,116 

75.34% 

41 
1,589 

12 
1,053 

29.24% 
66.27% 

1,630 


1,065 


65.34% 
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sources^^"^  without  unduly  burdening  them.  Otherwise,  it  would  be 
unwise  to  transfer  cases  from  one  court  system  to  another  if  the 
effect  on  the  receiving  system  impaired  its  ability  to  dispense  qual- 
ity justice.  One  of  the  major  arguments  of  those  who  wish  to  retain 
diversity  jurisdiction  is  that  its  elimination  would  only  more  seri- 
ously overburden  the  already  bulging  state  court  dockets  and  in- 
crease the  already  serious  delay  in  bringing  cases  to  trial  in  state 
courts.^°^ 


TORT  ACTIONS 

Airplane  Personal  Injury 

673 

605 

89.90% 

Assault,  Libel,  Slander,  Personal 

Injury 

691 

668 

96.67% 

Employer's  Liability  Act,  P.E. 

1,306 

-0- 

-0- 

Marine  Personal  Injury 

4,950 

1,180 

23.84% 

Motor  Vehicle  Personal  Injury 

5,470 

5,346 

97.73% 

Other  Personal  Injury 

6,469 

6,306 

97.48%, 

Personal  Property  Damage 

4,174 

1,388 

33.25% 

TOTAL  TORT  ACTIONS  23,733  15,493  65.28% 

307.  Flango  and  Blair  suggest  that  a  more  serious  problem  than  court  conges- 
tion may  be  providing  the  increased  number  of  supporting  personnel  and  facilities 
that  the  transfer  of  diversity  cases  to  the  states  will  require.  Nevertheless,  the  court 
administrations  in  such  populous  states  as  New  York  and  Illinois  favor  the  transfer 
of  these  cases.  Flango  &  Blair,  The  Relative  Impact  of  Diversity  Cases  on  State  Trial 
Courts  16-17  (1978)  (unpublished  research  prepared  for  the  National  Center  for 
State  Courts). 

308.  According  to  John  Frank,  one  of  diversity's  staunchest  supporters,  transfer 
of  cases  from  federal  to  state  dockets  will  simply  increase  the  congestion  in  the 
state  courts  of  the  nation's  largest  cities.  To  demonstrate  his  point,  he  compiled 
the  following  table  from  the  Institute  of  Judicial  Administration,  Calendar  Sta- 
tus Study  1971  and  the  1970  Annual  Report  of  the  Director  of  the  Administra- 
tive OflBcE  OF  THE  United  States  Courts  (1971). 

TABLE  OF  WATTING  TIME  STATE  AND  FEDERAL 

City 

Chicago 

Brooklyn  

Manhattan 

Philadelphia 

Jersey  City 

Boston 

Detroit 

Los  Angeles  

Minneapolis  

Cleveland  (1970) 

Memphis  

Frank,  supra  note  93,  at  160-61.  See  also  Moore  &  Wicker,  supra  note  117,  at  22  & 
n.ll6;  Stolz,  supra  note  63,  at  953-55  &  n.44  (each  year  the  California  courts  handle 
three  to  four  times  the  business  of  all  the  federal  district  courts). 


State, 

Federal 

months 

months 

61.7 

14 

51.9 

16 

49.9 

27 

46.8 

37 

35.6 

26 

35.0 

15 

34.3 

23 

24.3 

12 

21.4 

6 

27.8 

20 

9.9 

11 
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Those  studies  which  have  attempted  to  document  the  actual 
effect  that  the  transfer  of  diversity  cases  would  have  upon  state 
courts^*^  have  found  only  a  minimal  impact.  If  the  ALI  proposals, 
which  would  prevent  resident  plaintiffs  from  utilizing  diversity  ju- 
risdiction^^"  were  enacted  the  increase  in  the  states'  caseloads 
would  vary  from  0.8  to  7.4  additional  cases  per  state  judge  with  an 
average  of  2.7  cases  per  year.^^^  A  more  recent  study  conducted 
under  the  auspices  of  the  National  Center  for  State  Courts  using 
1976  figures  concluded  that  the  complete  elimination  of  diversity 
jurisdiction  would  transfer  an  average  of  4.12  cases  to  each  trial 
court  judge.312 

These  figures  may  be  somewhat  misleading,  however,  because 
they  assume  that  diversity  cases  would  be  redistributed  evenly 
throughout  the  trial  courts  of  the  United  States.  This,  of  course, 
will  not  be  the  case.  Not  only  are  more  diversity  cases  originally 
filed  in  some  federal  districts  than  in  others,  but  the  transfer  of 
diversity  cases  to  the  states  would  undoubtedly  place  more  of  a 
burden  on  urban,  than  rural,  state  courts,  the  very  courts  that  are 
already  most  overworked.  The  following  tables  provide  some 
rough  breakdowns  of  the  effect  of  the  elimination  of  diversity  juris- 
diction on  the  various  states,  using  figures  from  1970  (Table  #1) 
and  from  1976-77  (Table  #2): 


TABLE  #1313 

DIVERSITY  CASES  SHIFTED  (1970) 

SUtes 

Total  No.  of 

State  Civil 

Cases 

Total  No.  of 

Diversity 

Cases 

Number  of 

SUte  Trial 

Judges 

General 

Jurisdiction 

Diversity               Civil 
Cases  Shifted   Terminations 
Per  State  Trial  Per  State  Trial 
Judge  (Avg)     Judge  (Avg) 

1st  cmcurr 

Maine 

Massachusettte 
New  Hampshire 
Rhode  Island 
Puerto  Rico 

41,047 

12,741 

5,130 

60 

350 

93 

78 

385 

11 
46 
10 
13 

5.5 
7.6 
9.3 
6.0 

858 
1,268 

2nd  CIRCUIT 
Connecticut 
New  York 
Vermont 

19,399 
75,809 

193 

1947 
261 

35 

225 

6 

5.5 

8.7 

43.5 

508 
336 

3rd  cmcurr 

Delaware 
New  Jersey 
Pennsylvania 

4,203 

35,777 
25,707 

66 

555 
2078 

12 

78 

254 

5.5 
7.1 
8.2 

403 

427 

4thCIRCXnT 
Maryland 

53,667 

334 

79 

4.2 

635 

309.  Burdick,  supra  note  124;  Flango  &  Blair,  supra  note  307. 

310.  See  notes  123-127  and  accompanying  text  supra  for  a  discussion  of  the  ALI 
proposals. 

311.  Burdick,  supra  note  124,  at  14-16. 

312.  Flango  &  Blair,  supra  note  307,  at  n.l3. 

313.  Burdick,  supra  note  124,  at  14-17. 
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N.  Carolina 
S.  Carolina 
Virginia 
W.  Virj^inia 

sthcmcwrr 

Alabama 

Florida 

Georgia 

Louisiana 

Mississippi 

Texas 

6th  cmcxnT 

Kentucky 
Michigan 
Ohio 
Tennessee 

7th  cmctjrr 

Illinois 

Indiana 

Wisconsin 

8th  CIRCUIT 
Arkansas 
Iowa 

Minnesota 
Missouri . 
Nebraska 
N.  DakoU 
S.  Dakota 

9th  CIRCUIT 
Alaska 
Arizona 
California 
Hawaii 
Idaho 
Montana 
Nevada 
Oregon 
Washington 

10th  cmcurr 

Colorado 

Kansas 

New  Mexico 

Oklahoma 

Utah 

Wyoming 

Total: 


13,589 

337 

49 

^ 

317 



518 

16 

— 

49,276 

718 

99 

7.3 

458 

•  • 

319 

32 

10.0 

~ 

774 

80 

9.7 

_ 

94,411 

621 

144 

4.3 

655 

_ 

649 

52 

12.5 

— 

108,749 

925 

94 

9.8 

858 



462 

49 

9.4 

— 

200,902 

1506 

211 

7.1 

927 

321 

73 

4.4 

.^ 

86,893 

756 

116 

6.5 

730 

50,060 

783 

181 

43 

249 

63,505 

662 

78 

8.5 

751 

1148 

360 

3.2 

^_ 

^ 

940 

186 

5.1 



— 

227 

174 

1.3 

^■" 

29,531 

427 

48 

8.9 

593 

37,965 

202 

76 

2.7 

469 

16,924 

363 

68 

5J 

244 

71,166 

522 

102 

5.1 

628 



147 

38 

3.9 

— 

4,973 

47 

19 

2.5 

247 

5,938 

87 

21 

4.1 

193 

60 

11 

5.5 

_ 



214 

51 

42 

— 

103,749 

476 

416 

1.1 

180 

4,335 

75 

14 

5.4 

217 

^ 

70 

24 

2.9 

— 

•  • 

102 

28 

3.6 

3 

^ 

92 

18 

5.1 

— 

29,853 

285 

59 

4.8 

467 

35,212 

194 

88 

2.2 

17,717 

272 

74 

3.7 

266 

29,826 

299 

61 

4.9 

485 

21,501 

184 

21 

8.8 

974 

^„ 

499 

138 

3.6 

— 

___ 

124 

22 

5.6 

— 

•  • 

47 

11 

4J 

3 

I 


81,107  22,854 

TABLE  #2314 


Number  of  Number  of 

Diversity  Diversity 

Cases  1975-  Cases  1976- 

76  77 


Diversity 

Cases 

Shifted  Per 

Judge  1976- 

77 


States 


Alabama 


Total 


988 


Total 


967 


General 

Jurisdiction 

Judges 

102 


9.5 


314.    Flango  &  Blair,  supra  note  307. 


331 
1978]  STATE  CASES  IN  STATE  COURTS  65 


Alaska 

69 

88 

17 

5.2 

Arizona 

233 

251 

72 

3.5 

Arkansas 

473 

469 

55 

8.5 

California 

1,535 

1,612 

501 

\        3.2 

Colorado 

467 

335 

87 

3.9 

Connecticut 

273 

277 

45 

6.2 

Delaware 

104 

91 

14 

6.5 

D.  C. 

477 

427 

44 

9.7 

Florida 

1,130 

966 

272 

3.6 

Georgia 

1,226 

.    1,220 

88 

13.9 

Hawaii 

133 

155 

22 

7.1 

Idaho 

101 

107 

88 

1.2 

Illinois 

1,688 

1,593 

603 

2.6 

Indiana 

728 

834 

149 

5.6 

Iowa 

234 

236 

113 

2.1 

Kansas 

484 

545 

63 

8.7 

Kentucky 

369 

394 

82 

4.8 

Louisiana 

1,103 

1,174. 

125 

9.4 

Maine 

97 

90 

14 

6.4 

Maryland 

449 

411 

85 

4.8 

Massachusetts 

604 

611 

46 

13.3 

Michigan 

1,081 

1,077 

158 

6.8 

Minnesota 

386 

385 

70 

5.5 

Mississippi 

747 

794 

65 

12.2 

Missouri 

745 

826 

111 

7.4 

Montana 

135 

131 

28 

4.7 

Nebraska 

229 

233 

45 

5.2 

Nevada 

154 

135 

25 

5.4 

New  Hampshire 

195 

188 

12 

15.7 

New  Jersey 

823 

823 

201 

4.1 

New  Mexico 

281 

235 

32 

7.3 

New  York 

2,864 

2,693 

357 

7.5 

North  Carolina 

399 

330 

56 

5.9 

North  Dakota 

62 

76 

19 

4.0 

Ohio 

946 

890 

296 

3.0 

Oklahoma 

788 

856 

186 

4.6 

Oregon 

384 

307 

67.5 

4.6 

Pennsylvania 

2,349 

2,661 

285 

9.3 

Puerto  Rico 

337 

382 

N/A 

— 

Rhode  Island 

133 

172 

15 

11.5 

South  Carolina 

908 

958 

25 

38.3 

South  Dakota 

98 

99 

37 

2.7 

Tennessee 

735 

747 

109 

6.9 

Texas 

1,917 

1,854 

261 

7.1 

Utah 

160 

123 

21 

5.9 

Vermont 

120 

121 

18 

6.7 

Virginia 

804 

869 

103 

8.4 

Washington 

276 

202 

100 

2.0 

44-811    0-79-22 
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West  Virginia 

304 

332 

58 

5.7 

Wisconsin 

259 

204 

182 

1.1 

Wyoming 

91 

117 

13 

9.0 

Total 


31,675 


31,678 


*  Does  not  include  minor  traffic  cases 
t  Dispositions  were  used  for  South  Dakota 
**  1976  data  used  for  this  state 

It  is  clear  from  these  statistics  that  the  aggregate  impact  on  the 
states  will  not  be  unmanageable.  The  average  annual  rate  of  in- 
crease in  cases  filed  in  state  courts  over  the  last  fifteen  years 
ranges  from  3  to  4%  in  states  like  Minnesota,  Kansas,  and  Iowa  to  7 
or  8%  in  more  populated  and  industrial  states,  such  as  Ohio  and 
Michigan.^^^  Since  the  natural  increases  in  caseloads  is  greater 
than  the  increase  in  the  number  of  diversity  cases  filed,  their  trans- 
fer to  the  states  should  have  no  major  impact  on  their  ability  to 
administer  justice.^i^  Nevertheless,  Flango  and  Blair  find  that  the 
addition  of  diversity  cases  will  be  particularly  burdensome  on  the 
courts  of  Georgia,  Kansas,  Massachusetts,  Minnesota,  Mississippi, 

315.  State  of  the  Judiciary  and  Access  to  Jtistice:  Hearings  Be/ore  the  Subcomm. 
on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of  the  House  Comm.  on 
the  Judiciary,  95th  Cong.,  1st  Sess.  179  (1977)  (statement  of  the  Honorable  Robert  J. 
Sheran). 

316.  This  minimal  impact  can  be  seen  from  a  comparison  of  the  difference  in 
civil  filings  and  diversity  filings  in  selected  states: 


Civil 

Civil 

Cases 

Cases 

Diversity 

FUed 

FUed 

In- 

Cases 

'69 

'70 

crease 

Shifted 

California 

97,997 

103,749 

5,752 

476 

Connecticut 

17,565 

19,399 

1,834 

153 

Kansas 

25,995/a 

28,737/a 

2,742 

299 

Louisiana 

99,139 

105,439 

6,300 

925 

Maryland 

50,384 

53,667 

3,283 

334 

Massachusetts 

41,736 

41,047 

— 689/b 

350 

Michigan 

82,292 

86,893 

4,601 

756 

Minnesota 

15,533 

16,924 

1,391 

363 

Missouri 

59,037 

71,166 

12,129 

522 

New  Jersey 

34,341 

33,892 

— 149/b 

555 

New  York 

69,783 

75,809 

6,206 

1,974 

North  Carolina 

11,880 

13,589 

1,709 

337 

North  Dakota 

4,344 

4,973 

629 

47 

Oregon 

17,401 

19,682 

2,281 

285 

South  Dakota 

5,341 

5,939 

597 

87 

Washington 

57,423 

60,569 

3,146 

194 

a/  The  case  filings  for  Kansas  are  from  1970  and  1971  respectively. 

b/  In  Massachusetts  and  New  Jersey  civil  case  filings  were  less  in 
1970  than  1969.    However,  the  cases  shifted  are  substantially  fewer 
than  the  decrease  in  state  cases  so  that  a  net  reduction  of  the  state 
caseload  would  still  occur. 
Burdick,  supra  note  124,  at  18. 
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New  York,  Rhode  Island,  South  Carolina,  and  Wyoming,  ^^"^  and 
that  states  such  as  New  York,  Pennsylvania,  Texas,  California,  Illi- 
nois, Florida,  Georgia,  Louisiana  and  Michigan  will  have  to  add 
some  judges  to  handle  the  diversity  cases  which  would  be  brought 
in  state  courts.^is  Comparing  these  two  groups  of  states,  they  con- 
clude that  Georgia  and  New  York  may  need  to  add  four  or  more 
judges,  Mississippi  and  South  Carolina  may  need  to  add  three, 
Kansas  and  Massachusetts  might  require  two,  and  Rhode  Island 
and  Wyoming  could  get  along  without  any.^i^ 

It  is  impossible  to  rebut  completely  the  position  taken  by 
Frank  that  the  urban  courts  which  are  the  most  overburdened  will 
get  the  largest  increase  in  caseload.32o  Nevertheless,  states  are 
beginning  to  use  more  efficiently  their  existing  judicial  resources. 
Under  the  Minnesota  Court  Reorganization  Act  of  1977,  for  exam- 
ple, it  becomes  possible  to  utilize  the  services  of  more  than  100 
county  and  municipal  court  judges  if  the  caseload  of  the  72  district 
court  judges  becomes  too  heavy  because  of  the  transfer  of  diver- 
sity cases  from  the  federal  to  the  state  courts. ^^^  Similar  flexibility 
in  other  states  should  go  far  toward  alleviating  whatever  short- 
term  problems  occur. 

Even  if  the  transfer  of  diversity  cases  from  the  federal  to  the 
state  courts  required  some  additional  judicial  personnel,  however, 
it  would  be  cheaper  for  the  few  states  who  needed  more  judges  to 
appoint  them  than  for  the  federal  government  to  increase  the  size 
of  its  judiciary.  322  Transferring  the  diversity  caseload  to  the  state 
courts  would  make  the  system  work  more  efficiently  and,  thus, 
more  economically.  With  diversity  litigation  out  of  the  federal 
courts  it  would  no  longer  be  necessary  for  the  judge  hearing  the 
case  to  make  the  threshold  determinations  regarding  satisfaction 
of  the  requirements  of  complete  diversity  and  the  jurisdictional 
amount.  All  of  these  procedural  issues,  which  are  themselves  ap- 
pealable, and  thus  time-consuming,  would  be  irrelevant  if  the  case 
were  brought  initially  in  a  state  court  of  general  jurisdiction. 

317.  Flango  &  Blair,  supra  note  307,  at  12.  In  this  regard,  it  is  interesting  to  note 
that  in  his  State  of  the  Judiciary  report  the  Chief  Justice  of  the  Massachusetts 
Supreme  Judicial  Court  complained  of  the  chronic  congestion  and  delay  in  the  trial 
courts.  Hennessey,  The  State  of  the  Jtidiciary,  62  Mass.  L.Q.  7,  10  (1977).  Minne- 
sota, however,  makes  no  similar  complaint.  See  Sheran  statement,  supra  note  315, 
at  179. 

318.  Flango  &  Blair,  supra  note  107,  at  14. 

319.  Id.  at  15. 

320.  See  note  308  supra. 

321.  Minn.  Stat.  §  484.69,  subd.  3  (1977);  Sheran  statement,  supra  note  315,  at 
179. 

322.  Of  course,  whatever  additional  expenses  are  incurred  by  the  states  in  effec- 
tuating this  transfer  should  be  shared  by  the  federal  government. 
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Thus,  these  cases  would  take  less  total  judicial  time  to  resolve. 
Efficiency  of  judicial  resources  would  also  be  served  because  the 
substantive  issues  Utigated  in  a  federal  court  would  not  have  to  be 
relitigated  all  over  again  in  another  lawsuit  in  state  court. 

CONCLUSION 

Because  the  steady  expansion  in  the  demand  for  access  to  the 
courts  is  likely  to  coninue  into  the  future,  in  order  to  protect  our 
court  systems  from  total  breakdown,  it  is  necessary  to  alleviate  the 
conditions  that  are  responsible  for  this  expansion.  Whenever  ap- 
propriate, litigants  should  be  encouraged  to  utiUze  other  mecha- 
nisms for  dispute  resolution.  Even  with  the  acceleration  of 
diversionary  procedures,  however,  the  federal  courts  especially 
will  continue  to  be  overburdened,  unless  a  significant  portion  of 
their  caseload  can  be  handled  elsewhere.  The  most  logical  other 
judicial  forum,  which  is  currently  underused  in  comparison  to  the 
number  of  judicial  officers  it  employs,  is  the  network  of  state 
courts.  The  task  of  determining  what  types  of  cases  to  transfer 
from  the  federal  to  the  state  courts  is  not  an  easy  one,  but  we  have 
attempted  to  demonstrate  the  reasons  why  cases  based  on  diver- 
sity jurisdiction  deserve  least  to  be  retained  by  the  federal  courts. 
Federal  question  litigation  which  involves  interpretations  of  fed- 
eral law  or  constitutional  principles,  although  cognizable  in  state 
courts,  is  better  resolved  in  the  federal  courts  because  of  the 
greater  independence  of  the  federal  judiciary  from  both  local  pas- 
sions and  legislative  pressures  and  because  federal  judges  have 
developed  expertise  in  certain  complex  areas  of  federal  law. 
Neither  of  these  reasons,  however,  justifies  federal  retention  of  di- 
versity jurisdiction.  The  law  being  interpreted  in  these  cases  is 
state,  rather  than  federal,  law,  and  the  issues  are  ones  with  which 
state  judges  resolve  competently  in  the  ordinary  course  of  their 
judicial  careers.  Moreover,  because  such  Utigation  challenges 
neither  unpopular  beUefs  nor  the  constitutionaUty  of  state  stat- 
utes, there  is  little  danger  of  prejudice  due  to  the  lack  of  insularity 
of  state  judiciaries.  Finally,  since  local  prejudice  against  foreign- 
ers is  no  longer  prevalent  and  since  the  caUber  of  state  judicial  sys- 
tems has  improved  dramatically  since  1789,  when  jurisdiction  of 
cases  based  on  diversity  of  citizenship  was  given  to  the  federal 
courts,  there  is  no  longer  any  logical  reason  for  the  retention  of 
these  cases  which  comprise  over  20%  of  the  federal  caseload. 

The  time  to  eliminate  diversity  jurisdiction  is  now.  Therefore, 
we  strongly  urge  Congress  to  revise  the  Judicial  Code  to  require 
litigation  based  on  state  law  to  be  brought  in  state  court.   The  Sen- 
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ate  should  act  promptly  to  join  the  House  of  Representatives  in 
enacting  this  legislation.  Then  the  federal  courts  would  be  better 
able  to  decide  the  cases  they  are  most  competent  to  decide — ^those 
involving  federal  questions. 
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(2) 

The  Supreme  Court, 

State  of  Washington, 
Olympia,  Wash.,  April  26, 1979. 
Hon.  Peter  W.  Rodino,  Jr., 

Chairman,  House  Judiciary  Committee,  Rayhurn  House  Office  Building,  Wash- 
ington, B.C. 
Dear  Mr.  Chairman  :  I  am  eiicolsing  copies  of  a  study  done  by  our  statistician 
regarding  the  impact  of  the  proposed  diversity  bill  on  Washington  trial  courts. 
This  study  was  significant  to  me  l)ecause  prior  to  its  completion  I  had  believed 
the  pas.sage  of  the  bill  eliminating  diversity  jurisdiction  in  federal  courts  would 
have  a  negative  impact  on  state  trial  courts  and  I  therefore  opposed  it.  As  you 
will  see  from  this  study,  the  trial  of  diversity  cases  in  our  state  will  have  little 
mea.surable  impact. 

Our  state  already  has  a  rule  requiring  trial  of  all  defendants  lodged  in  jail.« 
within  60  days  and  all  defendants  charged  in  criminal  cases  within  90  days. 
Even  with  the  speedy  trial  rule  in  effect  in  our  state,  we  still  have  capacity  to 
handle  those  additional  cases  generated  by  removal  of  diversity  jurisdiction,  and 
can  dispo.se  of  those  cases  far  more  quickly  than  our  local  federal  courts  are 
now  able  to  do. 

I  therefore  support  wholeheartedly  the  position  of  the  Conference  of  ('hief 
Justices  favoring  the  removal  of  diversity  jurisdiction  cases  from  the  federal 
courts. 


Very  truly  yours, 
Enclosures. 


Robert  F.  Utter, 

Chief  Justice. 


Memorandum 

November  14,  1977. 
To  :  Phillip  B.  Winberry. 
From  :  Bruce  G.  Freeland. 
Subject :  Impact  of  H.R.  9622  on  Washington  Superior  Courts. 

H.R.  9622  (copy  attached),  which  is  expected  to  pass  the  95th  Congress  very 
shortly,  will  have  the  effect  of  aboli-shing  diversity  of  citizenship  juri.sdiction  in 
the  federal  district  courts.  Consequently,  those  civil  suits  which  would  be  filed 
in  the  federal  courts  under  such  jurisdiction  will  henceforth  be  filed  in  the  state 
courts.  I  expect  that  what  impact  is  felt  in  Washington  will  be  experienced  in 
the  superior  courts. 

To  evaluate  the  size  of  the  caseload  which  would  revert  to  the  superior  courts. 
I  reviewed  statistics  published  in  the  1977  Annual  Report  of  the  Director  6/30/77 
which  was  published  by  the  Administrative  Office  of  the  United  States  Courts. 
This  report  contains  detailed  statistics  on  the  business  of  the  federal  courts  dur- 
ing the  period  July,  1976,  through  June,  1977.  No  specific  data  was  available 
on  the  number  or  nature  of  diversity  cases  filed  in  the  two  district  courts  for 
Washington.  Therefore,  I  have  prepared  estimates  of  what  the  diversity  juris- 
diction caseload  for  the  state  of  AVashington  was  during  the  last  fiscal  year. 

During  the  last  fi.scal  year,  diversity  cases  were  concentrated  in  the  civil  case 
categories  of  Contract  Actions,  Real  Property  Actions  and  Tort  Actions.  The 
number  of  diversity  cases  filed  nationwide  in  each  category  and  the  percentage 
of  total  private  cases  they  represent  is  shown  on  Table  I.  In  general,  the  31,674 
diversity  cases  filed  accounted  for  75  percent  of  the  contract  actions,  65  percent 
of  the  real  property  actions,  and  65  percent  of  the  tort  actions. 

The  extension  of  these  filing  ratios  or  frequencies  to  the  caseloads  of  the 
district  courts  of  AVashington  is  shown  in  Table  II.  This  table  indicates  that  there 
were  approximately  300  diversity  cases  filed  in  AVashington,  of  which  more  than 
two-thirds  were  contract  actions.  I  feel  that  this  is  a  very  generous  estimate 
and  may  represent  an  upper  limit  on  the  number  actually  filed.  My  reason  for 
this  is  that  the  proportion  of  diversity  cases  to  total  cases  fl'ed  is  probably 
lower  than  the  national  average  because  of  the  geographical  circumstances  of 
the  state.  The  opportunities  for  the  filing  of  diversity  ca.ses  is  much  higher  on 
the  eastern  seaboard  because  of  the  heavier  populations,  smaller  states  and  far 
greater  tendency  to  travel  and  conduct  business  across  state  lines. 
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The  manner  in  which  diversity  cases  were  disposed  of  nationwide  is  displayed 
on  Table  III.  Half  of  the  real  property  actions  were  disposed  of  without  court 
action  compared  to  only  38  percent  of  the  tort  actions  and  46  percent  of  the 
contract  actions.  About  12  percent  of  all  diversity  cases  went  to  "trial".  For  all 
civil  cases  tried  in  the  U.S.  district  courts  during  the  last  fiscal  year,  the  median 
length  of  non-jury  trials  was  about  one  day  or  less.  The  median  length  of  jury 
trials  ranged  from  2  to  3.5  days.  Median  lengths  of  trials  for  each  type  of  case 
are  outlined  in  Table  IV. 

If  the  estimated  303  diversity  cases  filed  in  Washington  during  the  last  fiscal 
year  had  instead  been  filed  in  the  superior  courts,  the  weighted  caseload  of  this 
additional  workload  would  have  amounted  to  less  than  one-half  a  judicial  year 
of  work.  An  application  of  the  Washington  Weighted  Caseload  System  to  these 
cases  is  included  in  Table  Y.  An  estimate  of  the  number  of  trials  and  trial  days 
which  these  diversity  cases  would  entail  is  included  in  Table  VI. 

My  conclusion  is  that  the  addition  of  the  federal  diversity  cases  to  the  caseload 
of  the  superior  courts  will  have  a  minimal  impact.  The  number  of  cases  filed  in 
the  superior  courts  should  increase  by  less  than  one-fourth  of  one  percent  and 
the  weighted  caseload  should  increase  by  less  than  one-third  of  one  percent. 

TABLE  1.— U.S.  DISTRICT  COURTS,  SUMMARY  OF  SELECTED  CIVIL  CASES  COMMENCED,  JULY  1976  TO  JUNE  1977 


Nature  of  suit 


Total  private 
cases 


Diversity  of 
citzenship 


Percent 
diversity  of 
citizenship 


Contract  actions: 

Insurance 

Negotiable  instruments 

Marine 

Miller  Act 

Other  contract  actions 

Total  contract  actions 

Real  property  actions: 

Condemnation  of  land 

Other  real  property  actions 

Total  real  property  actions 

Tort  actions: 

Airplane  personal  injury 

Assault,  libel,  slander,  personal  injury 

Employer's  Liability  Act,  P.E 

Marine  personal  injury 

Motor  vehicle  personal  injury 

Other  personal  injury 

Personal  property  damage 

Total  tort  actions.-. 


3,218 

3,191 

99.16 

981 

942 

96.02 

3,678 

0 

0 

1,009 

0 

0 

11,  179 

10,  983 

98.25 

20,  065 

15, 116 

75.34 

41 
1,589 

12 
1,053 

29.24 
66.27 

1.630 

1,065 

65.34 

673 

605 

89.90 

691 

668 

96.67 

1,306 

0 

0 

4,950 

1,180 

23.84 

5,470 

5,346 

97.73 

6,469 

6,306 

97.48 

4,174 

1,388 

33.25 

23,  733 


15,  493 


65.28 


TABLE  II.— U.S.  DISTRICT  COURTS,  ESTIMATES  OF  DIVERSITY  CASES  FILED  IN  WASHINGTON, 

JULY  1976  TO  JUNE  1977 


Nature  of  suit 


Eastern  Wash 

ngton 

D.C. 

Western  Wash! 

ngton,  D.C. 

Diversity 

Total 

case 

Private 

Estimated 

Private 

Estimated 

estimated 

frequency 

cases 

diversity 

cases 

diversity 

diversity 

(percent) 

filed 

case 

filed 

cases 

cases 

75.34 

29 

22 

428 

187 

209 

65.34 

2 

1 

16 

10 

11 

23.84 

1 

0 

51 

12 

12 

97.73 

11 

11 

12 

12 

23 

82.93 

14 

12 

34 

28 

40 

33.25 

5 

2 

19 

6 

8 

48 

255 

303 

Contract _.. 

Real  property. 

Marine  personal  injury 

Motor  vehicle  personal  injury. 

Other  personal  Injury 

Other  tort 

Total 


338 

TABLE  111— U.S.  DISTRICT  COURTS,  MANNER  OF  DISPOSITION  OF  DIVERSITY  OF  JURISDICTION  CASES,  JULY  1976 

TO  JUNE  1977 

Manner  of  disposition 

Court  action 


Total 

cases  During  or  after 

disposed     No  court  action      Before  pretrial  pretrial  Trial 


20.8 

752 

26.0 

327 

11.3 

25.3 

145 

14.4 

76 

7.6 

22.2 

2,225 

21.2 

1,053 

10.0 

Nature  of  suit  Number  Percent  Number   Percent  Number   Percent  Number  Percent 

Contract  actions: 

Insurance 2,896  1,214  41.9  603 

Negotiable  instruments 1,006  530  52.7  255 

Other  contracts 10,485  4,878  46.5  2,329 

Total  contract  actions 14,387  6,622  46.0  3,187       22.2      3,122        21.7      1,456         10.1 

Real  property 979  495  50.6  215       22.0         162        16.5         107         10.9 

Tort  claims: 

Marine  personal  injury .___  1,258  488  38.8  125          9.9          525        41.7          120           9.5 

Motor  vehicle,  personalinjury-  5,325  2,094  39.3  688        12.9      1,778        33.4          765          14.4 

Other,  personal  injury 6,621  2,410  36.4  1,158        17.5      2,104        31.8         949         14.3 

Other  torts 1,211  503  41.5  272       22.5         266       22.0         170         14.0 

Total  tort  actions 14,415  5,495  38.1  2,243        15.6      4,673        32.4      2,004          13.9 

Total  diversity  cases 29,781  12,612  4273  5,645        1975      7,957       2677      3,567         12J0 


TABLE  IV.- 

-U.S. 

DISTRICT  COURTS, 

MEDIAN 

LENGTH  OF  TRIALS 

1  FOR  CIVIL  CASES  = 

JULY  1976  TO  JUNE  1977 

re  of 

suit 

Number  of  trials 

Median  length  of  trial 

Natu 

Nonjury              Jury 

Nonjury                Jury 

188 

185 

1 

2.0 

172 

11 

1 

3.0 

44 

4 

1 

9.5 

101 

25 

1 

2.0 

959 

443 

1 

3.0 

1,464 

668 

1 

2.0 

64 

98 

<1 

2.5 

274 

47 

<1 

3.0 

338 

145 

<1 

3.0 

32 

34 

2 

3.5 

29 

79 

1 

2.0 

24 

149 

1 

2.0 

251 

368 

1 

2.0 

192 

657 

1 

2.0 

252 

786 

1 

3.0 

284 

123 

1 

2.0 

Contract: 

Insurance 

Marine 

Miller  Act 

Negotiable  instruments 

Other  contract  actions 

Total  contract  actions 

Real  property  actions: 

Condemnation  of  land 

Other  real  property  actions 

Total  real  property  actions 

Tort  actions: 

Airplane,  personal  Injury 

Assault,  libel,  slander  personal  Injury 

Employer  Liability  Act,  personal  Injury 

Marine  personal  Injury 

Motor  vehicle,  personal  injury 

Other  personal  li  jury 

Personal  property  damage 

Total  tort  actions 1,064  2,196  1  2.3 

'  Includes  evidentiary  trials  (jury  and  nonjury),  hearing  on  temporary  restraining  orders  and  preliminary  Injunctions 
hearmgs  on  bankruptcy  petitions,  and  motions  in  reorganization  proceedings. 
2  Includes  U.S.  civil  cases  as  well  as  private  civil  cases  of  vi/hlch  diversity  of  citizenship  cases  are  a  subs3t. 

TABLE  v.— ESTIMATED  WEIGHTED  CASELOAD  FOR  DIVERSITY  CASES  IN  WASHINGTON,  JULY  1976  TO  JUNE  1977 

Weighted 
Nature  of  suit  Case  weight  Filings  caseload 

Contract                                                        - 55.5  209  11,600 

Real  property. -. 149.6  11  1,646 

Marine  personal  injury 140.2  12  1,682 

Motor  vehicle  P.I  140.2  23  3,225 

Other  personal  injury.. 140.2  40  5,608 

Othertort 140.2  8  1,122 

Total 303  24,883 

Judge  year  value.. .-  68,  460 

Judicial  positions  needed... 0-4 
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TABLE  VI.— ESTIMATED  TRIALS  AND  TRIAL  DAYS  FOR  DIVERSITY  CASES  IN  WASHINGTON, 

JULY  1976  TO  JUNE  1977 

Estimated  trials  Estimated  trial  days 


Nature  of  suit                                                   Cases  filed  Jury         Nonjury  Jury  Nonjury 

Contract 209  7.0  14.0  14.0  14.0 

Real  property 11  0  1.0                0  <1.0 

Marine  personal  injury 12                 .5  .5                1.0  .5 

Motor  vehicle  personal  injury 23  2.0  1.0                4.0  1.0 

Other  personal  injury 40  4.5  1.5  13.5  1.5 

Othertort 8  0  1.0                0  1.0 


Total 303  14.0  19.0  32.5  19.0 


(d)  By  Hon.  Daniel  J.  Meador 

(1) 

U.S.  Department  of  Justice, 
Office  for  Improvements  in  the 

Administration  of  Justice, 
Washington,  D.C.,  March  26, 1979. 

An   Analysis  of  the   Resources  of  the  Federal   Court   System   Consumed 

BY  Diversity  of  Citizenship  Cases 

At  the  request  of  Representative  Robert  W.  Kasteumeier,  Chairman  of  the 
House  Judiciary  Subcommittee  on  Courts,  Civil  Liberties  and  the  Administration 
of  Justice,  the  Department  of  Justice  has  attempted  to  determine  with  some 
degree  of  specificity  "the  cost  of  diversity  cases  to  the  Federal  judicial  system 
and  the  amount  of  time  expended  in  these  cases."  ^  This  report  is  the  product  of 
our  investigation  in  response  to  that  request. 

Initially,  the  report  sets  forth  the  general  characteristics  of  diversity  cases 
in  the  context  of  the  total  civil  caseload.  This  discussion,  while  not  directly  re- 
lated to  resource  consumption,  provides  some  insight  into  the  relationship  of 
diversity  cases  to  the  entire  civil  caseload.  Next,  the  report  defines  the  cost  of 
diversity  cases  in  two  ways :  first,  in  terms  of  the  time  expended  by  the  federal 
courts  in  processing  and  disposing  of  diversity  cases ;  and  second,  in  terms  of  ac- 
tual financial  expenditures  for  juries,  supporting  personnel,  travel  and  miscel- 
laneous items. 

The  cost  in  processing  time  is  estimated  on  the  basis  of  information  concerning 
caseloads  and  case  dispositions  in  federal  district  courts  and  courts  of  appeals. 
An  examination  of  caseload  data  reveals  the  proportion  of  civil  filings  and  civil 
appeals  that  are  diversity  cases.  Case  disposition  data,  on  the  other  hand,  provide 
information  concerning  diversity  cases  as  a  percent  of  cases  that  are  terminated 
at  various  stages  of  the  proceedings :  without  court  action ;  before  pretrial ; 
during  or  fater  pretrial;  or  by  trial.  Case  disposition  data  also  allow  us  to 
establish  the  proportion  of  diversity  cases  that  reach  trial  and  are  terminated 
by  a  jury  or  a  nonjury  trial.  Using  both  type  of  data,  we  estimated  the  financial 
costs  attributable  to  diversity  cases.  Finally,  the  report  closes  with  a  brief  dis- 
cussion of  tlie  effect  abolition  of  diversity  jurisdiction  will  have  upon  the  state 
court  systems. 

a.  the  diversity  caseload 

The  data  in  Table  1  indicate  that  nearly  23  percent  of  the  total  civil  filings  in 
fiscal  year  1978  were  diversity  cases.  During  the  same  period,  diversity  cases 
constituted  24  percent  of  all  terminated  civil  cases.  Thus,  diversity  cases  ac- 
counted for  approximately  one-fourth  of  the  total  civil  caseload  of  the  Federal 
district  courts. 


1  Letter  to  Patricia  Wald.  Assistant  Attorney  General,  Office  of  Legislative  Affairs,  from 
Representative  Robert  W.  Kastenmeier,  Chairman,  Subcommittee  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice  of  the  House  Committee  on  the  Judiciary,  January  15, 
1979. 
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TABLE  1.— U.S.  DISTRICT  COURTS  CIVIL  FILINGS  COMMENCED  AND  TERMINATED  IN  THE  PERIOD  ENDING 

JUNE  30,  19781 

U.S.  District  courts 


Commenced  Terminated 


All  civil  cases - 138,770  125,914 

U.S.  civil  cases - 46,811  39,399 

Private  civil.. _ 91,959  86,515 

Diversity  jurisdiction 31,625  30,496 

I  Administrative  Officer  of  the  U.S.  Courts,  1978  Annual  Report  of  the  Director,  table  C-1  (1978). 

NOTES 

Commercial:  Diversity  cases  over  total  civil  cases  equals  31,625  divided  by  138,770  equals  0.2279  equals  23  percent. 
Terminated:  Diversity  cases  over  total  civil  cases  equals  30,496  divided  by  125,914  equals  0.2422  equals  24  percent. 
Commenced:  Diversity  cases  over  private  civil  equals  31,625  divided  by  91,959  equals  0.3439  equals  34  percent. 
Terminated:  Diversity  cases  over  private  civil  equals  30,494  divided  by  86,515  equals  0.3525  equals  35  percent. 

The  data  in  Table  2  reflect  the  trend  in  diversity  case  terminations  during 
recent  years.  Between  1956  and  1958  the  number  of  terminations  increased 
rapidly.  Following  the  1958  amendment  increasing  the  jurisdictional  amount 
from  $3,000  to  $10,000,  the  number  of  terminations  dropped  sharply.  Since  1962, 
however,  the  number  of  diversity  cases  has  gradually  and  steadily  increased. 


TABLE  2.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  TERMINATED,'  1956-78 

Number  of  cases       Percent  of  total 

1956                       20,557  37 

1958                  21,805  42 

I960"                                .. 18,120  37 

1962  '"' - 17,498  32 

1964                  18,368  31 

1966    '        ..    19,145  30 

1968                       20,403  30 

1970                  21,633  27 

1972""' 25,382  27 

1974                                           .      . 25,990  27 

1976 28,225  26 

1978!"] 30,496  25 

I  Administrative  Office  of  the  U.S.  Courts,  Annual  Report  of  the  Director,  table  C-4  (1956-78). 

In  Table  3  diversity  case  filings  are  identified  on  the  basis  of  the  residence  of 
the  plaintiff.  Nearly  60  percent  of  all  diversity  cases  filed  or  removed  to  the 
federal  courts  during  fiscal  year  1978  involved  a  plaintiff  who  was  a  resident  of  the 
state  where  the  court  was  located.  Another  11  percent  of  the  cases  involved  a 
plaintiff  who  was  a  non-resident  corporation  business  in  the  state.  Thus,  in  over 
70  percent  of  the  diversity  cases  initially  filed  or  removed  to  the  federal  district 
courts,  the  plaintiff  was  either  a  resident  of  the  state  or  a  corporation  doing 
business  in  the  state. 

The  third  and  f  lurth  columns  of  Table  3  list  the  number  of  diversity  cases 
originally  filed  in  the  district  court — removals  are  not  included.  These  data  show 
that  54  percent  of  the  diversity  case  filings  were  made  by  residents  of  the  state. 
Another  12  percent  of  the  filings  were  made  by  non-resident  corporations  doing 
business  in  the  state.  Thus,  nearly  two-thirds  of  the  original  filings  were  either 
by  resident  of  the  state  or  by  non-residents  doing  business  in  the  state.  Stated 
in  the  obver.se:  of  the  diversity  cases  originally  filed  in  the  federal  courts,  only 
33.6  percent  were  brought  by  plaintiffs  who  had  no  ties  to  the  state. 
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TABLE  3.— U.S.  DISTRICT  COURTS,  DIVERSITY  CASES  FILED  SHOWING  RESIDENCE  OF  PLAINTIFF.i  JULY  1,  1977 

TO  JUNE  30,  1978 


All  diversity  cases 

Diversity  cases  less  removals 
from  State  courts 

Residence  of  plaintiff 

Number 
of  cases 

Percentages 

Number 
of  cases 

Percentages 

Total 

iness  in 
busines 

31, 625 

100.0 

25, 953 

100.0 

Resident  of  the  State 

Nonresident  company  doing  bus 
Nonresident  company  not  doing 
Other  nonresident    

the  Stated" ""]."." 
sin  the  State.... 

18, 951 
3,489 
2,974 
6,211 

59.9 

11.0 

9.4 

19.7 

14, 098 
3,141 
2,833 
5,881 

54.3 
12.1 
10.9 
22  7 

'  Prepared  by  the  Statistical  Analysis  and  Reports  Division,  Administrative  Office  of  the  U.S.  Courts,  Washington, 
D.C.  (1979). 

Table  4  sets  forth  the  number  of  civil  appeals  for  each  of  the  past  ten  years. 
During  that  period,  the  total  number  of  such  appeals  has  increased  by  85  per- 
cent. Federal  question  cases  have  increased  at  a  slightly  greater  rate  (96  per- 
cent). Diversity  appeals,  on  the  other  hand,  have  increased  by  48  percent. 

During  the  past  fiscal  year,  however,  civil  appeals  did  not  follow  this  pattern. 
The  increase  in  total  appeals  was  only  1.7  percent.  The  trend  of  an  increased 
number  of  appeals  in  federal  question  cases  reversed  itself — the  number  of  such 
appeals  actually  decreased  by  3.7  percent.  At  the  same  time,  diversity  appeals 
increased  by  4.8  percent  over  the  previous  year.  It  is  diflScult  to  assess  whether 
these  figures  are  indicative  of  a  new  trend,  or  simply  a  shift  in  growth  patterns 
peculiar  to  the  period. 

TABLE  4.— U.S.  COURTS  OF  APPEALS,  NATURE  OF  SUIT  OR  OFFENSE  OF  APPEALS  ARISING  FROM  THE  U.S.  DISTRICT 

COURTS  1 


Fiscal  year 


Total  civil 


Percent 
change  1969- 
70  to  1977-78 


Federal 
question 


Percent 
change 


Diversity 
cases 


Percent 
change 


1969. 
1970. 
1971. 
1972. 
1973. 
1974. 
1975. 
1976. 
1977. 
1978. 


6,020 

16.3 

2,750 

22.9 

1,215 

2.3 

7,001 

8.6 

3,379 

9.4 

1,233 

4.3 

7,601 

10.5 

3,697 

9.6 

1,286 

16.6 

8,399 

5.7 

4,053 

10.6 

1,499 

-2.2 

8,876 

6.2 

4,483 

.8 

1,468 

4.0 

9,424 

.7 

4,521 

3.4 

1,527 

14.3 

9,492 

.1 

4,267 

12.6 

1,745 

-1.7 

10,  404 

5.5 

5,267 

6.1 

1,714 

-.6 

10,  980 

1.7 

5,589 

-3.7 

1,713 

4.8 

11,162  .... 

5,383  .... 

1,796  .... 

'  Administrative  Office  of  the  U.S.  Courts,  1978  Annual  Report  of  the  Director,  table  B-7  (1978). 

In  summary,  the  civil  caseload  in  the  federal  courts  has  increased  dramatically 
during  the  past  decade  and  a  half.  There  is  no  indication  that  this  trend  will 
change  in  future  years.  The  bulk  of  the  increase  is  attributable  to  federal  ques- 
tion cases ;  however,  diversity  cases  have  also  increased  substantially.  During 
the  last  few  years,  diversity  cases  have  constituted  a  fairly  constant  25  percent 
of  the  district  court  civil  caseload,  and  all  indications  are  that  this  percentage 
will  continue,  absent  changes  in  the  law. 


B.    PROCESSING    DIVERSITY    CASES 


While  diversity  cases  comprise  24  percent  of  all  civil  case  terminations  in  the 
district  courts,  they  are  disproportionately  over-represented  in  certain  categories 
of  terminations  and  under-represented  in  others.  For  example,  of  the  civil  cases 
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terminated,  after  pretrial,  43  percent  (instead  of  the  24  percent  that  would  be 
expected  if  diversity  cases  were  proportionally  represented)  were  based  on 
diversity  jurisdiction  (Table  5).  Thirty-nine  percent  of  the  civil  cases  that  went 
to  trial  were  diversity  cases.  Furthermore,  64  percent  of  civil  jury  trials  were 
diversity  cases.  Thus,  diversity  cases  were  two  and  a  half  times  more  likely  to 
be  disposed  of  by  jury  trial  than  would  be  expected,  given  their  proportion  of 
civil  caseload.  Indeed,  twelve  percent  of  all  diversity  cases  are  terminated  by  a 
trial — a  rate  twice  that  for  all  other  civil  cases.  Of  all  private  civil  cases,  diver- 
sity motor  vehicle  personal  injury  cases  (114.3  percent)  and  civil  rights  cases 
(15.1  percent)  had  the  highest  percent  of  cases  reaching  trial.  Other  types  of 
diversity  cases,  such  as  marine  personal  injury,  "other  personal  injury,"  and 
"other  tort,"  also  exceeded  the  average  rate  of  cases  terminated  by  trial. 

On  the  other  h^^nd,  diversity  cases  constituted  only  13  percent  of  cases  ter- 
minated before  pretrial.  Clearly,  fewer  diversity  cases  than  would  be  anticipated 
are  terminated  during  this  stage  of  the  proceeding. 

TABLE  5.— CIVIL  CASES  TERMINATED:  U.S.  DISTRICT  COURTS' 


Total 


No  During/ 

court  Before       after 

action        Total  pretrial    pretrial 


Court  action 


Total 


Non- 
jury 


Percent 
reach- 
ing 
Jury  trial 


Total  civil 123,153  45,336  77,817  48,719  19,725  9,373  5,842  3,531 

U.S.  civil 36,684  14,350  22,334  18,173  2,706  1,455  l^^OS  lio" 

Private  civil 86.496  30,986  55,483  30,546  17,019  7,918  4,537  3,381 

Diversity  cases 30, 496  12, 239  18, 257  6,220  8,388  3,649  1,374  2,275 

Marine  personalinjury 1,177  409  768  99  521  148  59  89 

Motor  vehicle  personal  injury 5,333  2,086  3,247  724  1,760  763  105  658 

Other  personalinjury 7,128  2,354  4,774  1,506  2,293  975  136  839 

Other  torts 1,294  515  779  278  334  167  65  102 

AO  other  diversity 7  3  4  3  1  1  

Diversity,  total  civil  (percent) 25  27  23  13  43  39  24  64 

Diversity,  private  civil  (percent) 35  39  33  20  49  46  30  67  . 


7.6 


4.0 
9.2 


12.0 
12.6 
14.3 
13.7 
12.9 
14.3 


1  Administrative  Office  of  the  U.S. Courts,  1978  Annual  Report  of  the  Director,  table  C-4j(1978). 

These  figures  suggest  that  diversity  of  citizenship  cases  occupy  the  time  and 
resources  of  the  federal  judiciary  out  of  proportion  to  their  number.  Not  only 
are  fewer  diversity  cases  disposed  of  prior  to  trial,  but  also  they  constitute 
almost  two-thirds  of  all  civil  jury  trials — and  jury  trials,  typically,  are  longer 
than  bench  trials. 


C.  Cost  Savings  Upon  Abolition  of  Diversity  Jurisdiction 

Elimination  of  diversity  cases  from  the  federal  courts  will  considerably 
reduce  the  amount  of  fees  paid  to  jurors.  The  Budgetary  Impact  of  Diversity 
Cases  Report  prepared  by  the  Financial  Management  Division  of  the  Admin- 
istrative Office  of  United  States  Courts  determined  that  in  fiscal  year  1978,  there 
were  1,946  trials  in  diversity  cases  ^  and  that  these  trials  occupied  a  total  of 
7,554  days.*  The  estimated  cost  of  these  trials  is  four  and  one  half  million  dollars 
per  annum.  The  process  used  to  determine  this  amount  is  set  forth  in  Table  6. 


7  The  Administrative  Office  advises  tliat  there  were  1946  diversity  trials  conducted  in 
the  federal  courts  during  the  period  July  1,  1977  to  June  30,  1978.  That  figure  diflfers 
from  the  number  reported  in  Table  5,  infra.  That  table  reports  the  number  of  diversity 
cases  terminated  during  the  same  period  in  which  there  was  a  jury  trial.  Some  cases  finally 
terminated  during  that  period  were  actually  tried  during  the  previous  year  and  accord- 
ingly would  be  reflected  in  the  data  compiled  for  that  year. 

»  During  the  period  July  1,  1977  to  June  30,  1978  a  total  of  12,689  days  were  devoted 
to  civil  iury  trials.  Administrative  Office  of  the  United  States  Courts,  1978  Annual  Report 
of  the  Director,  Table  C-8  (1978).  Of  that  number  7,554  days  (59.5  percent)  were  spent 
trying  diversity  cases. 
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TaUe  6:  Elimination  of  diversity  cases  cost  savings  for:  "fees  of  jurors  and  land 

commissioners" ' 

A.  Number  of  diversity  trials  (July  1,  1977-June  30,  1978) _  1946 

B.  Length  of  jury  trials :  ' 

(1)  350  trials  for  1  day __  305 

(2)  580  trials  for  2  days __  "        _  ~_  1  160 

(3)  437  trials  for  3  days ~  1*311 

(4)  550  trials  for  4  to  9  days  ;  average,  61/^  days ZZ_Z  3^575 

(5)  64  trials  for  10  to  19  days  ;  average  14.5  days '  928 

(6)  10  trials  for  20  days  and  over;  average  5  trials  for  25 

days,  5  trials  for  30  days 275 

Total  trials  1,946— and  trial  days 7,  554 

C.  It  is  estimated  that  civil  trials  cost  about  $600  per  day x600 

Rounded  total $4,  500, 000 

In  addition  to  the  reduced  costs  for  jurors,  other  savings  can  be  expected.  Since 
diversity  abolition  will  substantially  reduce  case  filings,  it  is  anticipated  that 
the  staffs  of  the  clerks'  oflSces  in  the  federal  courts  can  be  reduced.  The  Financial 
Management  Division  of  the  Administrative  Office  estimates  that  some  240  posi- 
tions can  be  eliminated.  Based  upon  this  estimate,  a  savings  of  4.3  million  dollars 
each  year  will  be  realized,  calculated  as  follows :  ^° 

(a)  Salaries  and  supporting  personnel: 

240  positions $3,  200,  000 

Benefits 300,  000 

(b)  Travel    and    miscellaneous   expenses:    240   positions   at   $1,600 

(recurring  expenses) 390,  000 

(c)  Space  and  facilities  :  200  sq,  ft.  each  at  $1,700  times  240 410,  000 

Total 4,  300,000 

Thus  a  total  annual  saving  of  $8.8  million  can  be  expected  ($4,300,000  for  sup- 
porting .staff  and  .$4,500,000  for  juror  fees). 

It  is  not  anticipated  that  this  saving  will  be  realized  immediately,  since  there 
will  be  approximately  30,000  diversity  cases  pending  on  the  date  tht  legislation 
goes  into  effect.  The  Administrative  Office  estimates  that  these  cases  can  be  dis- 
posed of  over  a  three-year  i>eriod.  The  phase-out  of  these  cases  and  the  attendant 
cost  is  illustrated  in  Table  7. 

Table  7.— recapitulation  of  savings  by  fiscal  year.-  u.s.  district  courts" 

Manpower 
and  expenses        Fees  of  juror  Total 

Fiscal  year: 

1981 $2,150,000  $2,250,000  $4,400,000 

1982         -             -                1,433,000  1,500,000  2,933,000 

1983 717,000  750,000  1,467,000 

Total 4,300,000  4,500,000  8,800,000 

"Id. 

These  data  are  based  upon  the  expectation  that  50  percent  of  the  cases  will 
be  reduced  each  year  by  the  amount  that  it  will  cost  to  process  the  pending 
remaining  17  percent  in  the  third  year.  Thus,  the  projected  annual  savings  will 
be  reduced  eacli  year  by  the  amount  that  it  will  cost  to  process  the  pending 
cases,  with  the  actual  savings  increasing  each  year.  By  the  end  of  the  third  year, 
it  is  expected  that  the  backlog  of  pending  diver.sity  cases  will  have  been  e'imi- 
nated,  and  the  projected  savings  of  8.8  million  dollars  will  be  realized  each 
year  thereafter. 

Thus,  there  will  definitely  be  some  savings  in  terms  of  manpower  and  juror 
exijenses  as  soon  as  fiscal  year  1980.  and  we  can  look  forward  to  greater  sav- 
ings once  the  presently  pending  diversity  cases  have  totally  cleared  the  system. 
(It  is  worth  noting  that  these  estimates  of  projected  savings  are  fairly  con- 
servative and  the  actual  savings  may  be  even  greater.) 


» Administrative   Office   of  the   United   States   Courts,    Financial   Management   Division, 
Budgetary  Impact  of  Diversity  Cases  Report  (1979). 
w/rf. 
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D.  IMPACT  OF  ABOLITION   UPON   STATE  COURTS 

Some  concern  has  been  expressed  about  the  impact  of  diversity  cases  on  state 
trial  courts.  Will  the  additional  cases  create  an  unbearable  burden  to  the  state 
courts,  or  can  these  cases  readily  be  absorbed  by  them  ? 

A  study  conducted  by  the  National  Center  for  State  Courts  revea'ed  that  the 
Impact  of  diversity  cases  on  state  courts  will  increase  the  caseload  in  state  courts 
by  an  average  of  1.03  percent."  The  transfer  of  diversity  cases,  however,  will 
not  affect  all  states  equally.  The  findings  demonstrate  that,  on  the  basis  of  197;" 
figures,  the  abolition  of  general  diversity  of  citizenship  cases  would  result  in  in- 
creased caseloads  in  the  state  courts  that  would  range  from  a  low  of  0.14  percent 
in  the  least  affected  court  to  a  high  of  3.58  percent  in  the  most  affected  court. 

The  study  also  calculated  the  range  of  additional  state  court  judges  needed  for 
handling  the  diversity  cases  transferred  to  those  courts.  In  the  states  in  which 
the  impact  of  diversity  cases  is  disproportionately  high,  the  number  of  addi- 
tional judges  that  will  be  needed  is  somewhat  higher  than  for  other  states.  States 
with  larger  caseloads  may  require  several  additional  judges,  while  less  con- 
gested states  would  require  fewer  judges. 

On  the  other  hand,  a  majority  of  the  states  will  be  capable  of  handling  the 
diversity  cases  without  additional  judges.  In  some  states  the  report  noted  that, 
"although  the  impact  of  the  transfer  of  diversity  cases  would  be  disproportion- 
ately high  ...  the  court  system  in  these  states  should  be  able  to  handle  the  extra 
filings  without  the  addition  of  new  judges."  " 

The  study's  conclusions  are  in  agreement  with  those  reached  by  Minnesota 
Chief  Justice  Robert  J.  Sheran.  He  remarked  in  the  1976-77  Minnesota  State 
Court  Report  that : 

While  the  transfer  of  the  cases  would  add  materially  to  the  burdens  of 
state  courts  in  some  areas  which  have  serious  backlogs  of  their  own.  they 
could  be  handled  in  most  instances  without  major  additions  to  state  judicial 
resources.^* 
Further  support  for  the  view  that  the  state  courts  will  not  be  adversely  af- 
fected by  the  abolition  of  diversity  jurisdiction  can  be  found  in  a  resolution 
adopted  by  the  Conference  of  Chief  Justices  (of  the  state  courts)  in  August  1977. 
That  resolution  noted  that  the  state  courts  "are  able  and  wi'ling.  .  .  [to  assume]^ 
all  or  part  of  the  diversity  jurisdiction  presently  exercised  by  the  federal  courts." 

E.   CONCLUSION 

In  summary,  it  .seems  clear  that  diversity  cases  consume  a  disproportionate 
amount  of  the  time  and  resources  of  the  federal  courts.  Abolition  of  diversity 
is  expected  to  result  in  savings  of  8.8  million  dollars  each  year  once  the  pending 
cases  are  terminated.  Finally,  although  some  state  court  sy.stems  may  have  to 
increase  judicial  resources  to  accommodate  the  new  cases,  the  majority  of  state 
court  systems  will  be  able  to  absorb  these  cases  with  little  or  no  difl!iculty. 


(2) 

The  Federal  Government  and  the  State  Courts 

(By  Daniel  J.  Meador*) 

THE    ROBERT    HOUGHWOUT    JACKSON    LECTURE    BEFORE    THE     NATIONAL    COLLEGE    OF 

THE    STATE   JUDICIARY  ^ 

To  be  asked  to  participate  in  the  Robert  H.  Jackson  Lecture  series  is  a  distinct 
privilege  for  any  lawyer.  Justice  Jackson  was  one  of  the  eminent  lawyers  and 
judges  of  our  day.  He  provides  an  enduring  model  of  professional  competence  and 
integrity.  Among  his  many  qualities  I  think  most  often  of  his  analytical  mind  and 
his  mastery  of  the  English  language.  I  saw  Justice  Jackson  only  twice.  In  Sep- 
tember 1954,  shortly  after  I  had  arrived  to  clerk  for  Justice  Hugo  Black,  he 


^  Flanpo  and  Blair,  The  Relative  Impact  of  Diversity  Cases  on  State  Trial  Courts,  State 
Court  Journal  20,  23  (Summer  1978). 

"  Id.  at  24.  ^  „^  ^ 

♦Assistant  Attorney  General  of  the  United  States.  ,„„r»c„n+  fho 

I  The  views  exnressed  here  are  those  of  the  lecturer  and  do  not  necessarily  represent  the 

position  of  the  Department  of  Justice  or  of  the  Attorney  General. 
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dropped  by  to  chat.  A  couple  of  weeks  later,  I  passed  him  in  the  corridors  of  the 
Supreme  Court  when  he  was  on  the  way  to  a  Court  conference.  Five  days  later  he 
was  dead.  The  law  clerks  for  all  the  justices  sat  together  at  his  funeral  in  the 
National  Cathedral  in  Washington.  Seventeen  years  later,  almost  to  the  week,  I 
was  again  at  a  funeral  in  National  Cathedral,  this  time  for  Justice  Black.  In  my 
memory's  eye,  these  two  strong-minded  men  are  linked  in  this  curious  way.  They 
had  a  genuine  respect  for  each  other,  despite  all  of  the  controversy  that  swirled 
about  them  at  one  time. 

It  is  also  a  privilege  to  participate  in  this  Lecture  series  because  it  gives  me  an 
opportunity  to  visit  the  National  College  of  the  State  Judiciary.  Nothing  more 
clearly  symbolizes  the  new  era  in  the  American  judiciary  than  does  the  flourish- 
ing activity  in  judicial  education  especially  as  embodied  in  this  institution. 
Twenty  years  ago  this  was  unknown.  It  is  now  clearly  an  idea  whose  time  has 
come.  There  is  a  substantial  rising  interest  in  formal  educational  programs  for 
judges  at  all  levels  of  the  judiciary,  state  and  federal.  This  is  one  of  the  most 
promising  signs  that  the  American  courts,  while  beset  with  troubles  of  many  sorts, 
are  alive  and  thriving,  with  the  promise  of  continued  vitality.  All  of  you  are  to 
be  congratulated  on  participating  in  this  essential  aspect  of  a  career  on  the 
bench  today. 

Out  of  a  wide  range  of  subjects  which  we  could  usefully  discuss,  I  have  chosen 
to  talk  about  the  federal  government  and  the  state  courts.  This  is  a  subject  in 
which  you  and  I  presently  have  a  mutual  interest,  and  it  is  a  subject  which 
raises  provocative  questions  about  the  future  shape  of  American  government. 
Trends  are  afoot  which  could  lead  us  to  quite  a  different  governmental  arrange- 
ment from  that  which  we  have  known  in  our  own  time  and  indeed  from  the 
beginning  of  our  constitutional  government. 

This  subject  can  be  put  into  perspective  by  starting  with  a  brief  review  of 
history.  Then  we  can  survey  the  contemporary  scene,  underscoring  the  changes 
which  have  come  about  in  the  mid-20th  century  and  noting  the  significant  trends. 
Finally.  I  shall  attempt  to  peer  through  the  midst  of  the  future  and  suggest  some 
possibilities  which  may  lie  ahead. 

In  many  respects  the  evolution  of  the  state  courts'  relationship  to  the  federal 
government  is  part  of  the  general  evolution  of  government  in  this  country.  Most 
discussions  of  that  subject,  however,  focus  on  executive  and  legislative  powers. 
Little  attention  has  been  given  specifically  to  the  peculiar  relationships  of  the 
state  judicial  systems  and  the  federal  government  as  a  whole.  It  is  hardly  a 
secret  that  the  state  courts  today  occupy  a  radically  altered  position  in  relation- 
ship to  the  federal  government  than  that  which  they  occupied  originally  and  for 
well  over  a  century  after  the  formation  of  the  federal  union.  But  the  full  dimen- 
sions and  the  ramifications  of  the  changes  may  not  be  widely  understood.  It  is 
my  belief  that  we  are  in  a  transition  period  which  could  lead  to  a  judicial  struc- 
ture quite  different  from  the  original  state-federal  design. 

We  begin  with  some  elementary  observations.  When  the  members  of  the  Con- 
stitutional Convention  convened  in  Philadelphia  in  1787,  courts  already  existed 
in  the  thirteen  newly  independent  states.  Each  of  the  states  was  an  autonomous 
entity.  Each  had  its  own  courts,  with  a  structure  and  a  jurisprudence  largely 
inherited  from  England,  though  heavily  infused  with  North  American  frontier 
customs  and  conditions.  At  that  time,  each  state  was  like  England  itself,  in  that 
each  had  a  unitary  government  and  unitary  set  of  courts.  There  was  no  federal 
overlay  or  dual  governmental  structure  such  as  that  brought  into  being  by  the 
work  of  those  men  in  Philadelphia. 

The  adoption  of  the  Constitution  and  the  passage  of  the  Judiciary  Act  of 
1789  set  the  stage  for  all  that  has  followed.  The  Constitution  created  a  dual 
sovereignty  throughout  the  United  States.  Alongside  of,  or  on  top  of,  the  state 
courts,  a  federal  judicial  system  was  erected.  But  for  many  decades  the  iwsition 
of  the  state  judiciaries  was  not  altered  very  much.  In  the  beginning,  the  trial 
courts  of  the  new  federal  system  were  given  very  little  jurisdiction  that  impinged 
in  anyway  upon  the  state  courts. 

Perhaps  the  most  important  element  of  change  at  the  trial  level  was  the  shift 
of  admiralty  jurisdiction  from  the  state  courts  over  to  the  new  federal  district 
courts.  The  Supreme  Court  was  given  jurisdiction  to  review  state  court  judg- 
ments, but  this  power  was  exercised  only  scantly  for  many  years.  In  the  first 
decade  of  its  existence,  the  Supreme  Court  reviewed  only  seven  state  court 
decisions,  and  for  the  next  several  decades  it  reviewed  about  an  average  of  one 
state  judgment  a  year.  The  state  judges,  by  virtue  of  the  Federal  Supremacy 
clause,  were  compelled  to  apply  federal  law  whenever  it  came  into  play,  but 
federal  law  was  so  skimpy  in  the  early  decades  that  this  posed  little  or  no  added 
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burden  on  the  state  judges.  There  was,  of  course,  no  remote  hint  from  the  begin- 
ning and  throughout  the  19th  century  of  any  federal  funding  for  the  state  judi- 
ciaries. Any  suggestion  along  that  line  would  likely  have  been  thought  of  as 
subversive  or  revolutionary  or  the  product  of  a  deranged  mind. 

Thus,  in  an  oversimplified  way,  it  might  be  said  that  for  nearly  a  century  after 
the  creation  of  the  federal  union  the  only  impingement  of  the  federal  government 
on  the  state  courts  was  the  occasional  review  by  the  U.S.  Supreme  Court  of  a 
State  Supreme  Court  decision.  Otherwise,  the  state  courts  went  their  way  largely 
unaffected  by  the  coexistence  of  the  federal  government . 

The  situation  began  to  change — and  the  seeds  for  radical  alteration  were 
planted — in  the  wake  of  that  water  shed  disaster  in  American  history,  the  War 
Between  the  States  and  Reconstruction.  The  state  judiciaries  were  directly 
affected  by  the  great  upsurge  of  national  sentiment  and  increasing  assertions  of 
federal  authority  which  occurred  during  that  era.  A  major  development  was  the 
opening  of  the  federal  trial  courts  to  some  business  which  had  always  been 
handled  exclusively  by  the  state  courts.  For  example,  in  the  late  1860's  Con- 
gress broadened  removal  to  the  federal  courts  of  diversity  of  citizenship  cases. 
And,  in  that  same  period,  Congress  for  the  first  time  provided  writs  of  habeas 
corpus  for  persons  detained  under  state  authority.  Most  significant  of  all  was 
the  adoption  of  the  Fourteenth  Amendment  in  1868,  imposing  directly  upon  the 
states,  as  a  matter  of  federal  law.  the  constraints  of  due  process  and  equal 
protection.  The  immediate  effect  of  these  measures  was  not  great,  but  in  the  long 
run  they  have  served  to  channel  to  the  federal  district  courts  a  large  volume  of 
litigation  which  would  otherwise  have  been  confined  to  the  state  courts,  subject 
only  to  the  possibility  of  U.S.  Supreme  Court  review  of  the  final  state  judgment. 

More  was  yet  to  come.  In  1875.  Congress  enacted,  for  the  first  time,  a  general 
provision  authorizing  federal  trial  courts  to  entertain  suits  arising  under  federal 
law.  It  is  anomalous  that  up  until  that  time  there  had  been  no  general  federal 
question  jurisdiction  in  the  federal  trial  courts.  The  1875  provision  has  had 
enormous  consequences  on  the  business  of  both  the  state  and  federal  courts. 
Since  that  time,  plaintiffs  with  claims  based  on  federal  law  have  been  able  to 
initiate  actions  in  the  federal  courts,  rather  than  in  the  state  courts,  and  they 
have  done  so  in  vastly  increasing  numbers  in  recent  decades. 

Thus  1875  jurisdictional  grant  combined  with  the  Fourteenth  Amendment  to 
produce  the  1908  Supreme  Court's  decision  in  ex  parte  Young.  That  decision 
held  that  federal  courts  could  enjoin  state  officials  from  conduct  in  violation  of 
the  Constitution.  It  worked  an  enormous  shift  of  authority.  In  effect,  it  put  the 
federal  district  courts  in  the  business  of  supervising  the  constitutionality  of 
state  official  activity.  A  federal  trial  court  with  authority  to  hear  evidence,  de- 
cides facts,  and  issue  injunctions  is  armed  with  a  ix)werful  device,  one  far  more 
potent  than  U.S.  Supreme  Court  review  of  a  final  state  supreme  court  judgment. 
Constitutional  questions  which  would  previously  have  been  decided  initially  by 
the  state  courts  are  thus  channeled  instead  through  the  federal  system.  Not  only 
has  this  given  the  federal  courts  a  vastly  enhanced  amount  of  business,  but  it 
has  also  shifted  ultimate  authority  over  many  important  economic  and  social 
questions  into  the  hands  of  the  federal  judiciary. 

It  was  not  until  the  middle  of  this  century  that  the  full  fruits  of  the  1867 
habeas  corpus  statute  materialized.  That  statute,  combined  with  the  Fourteenth 
Amendment,  has  now  been  interpreted  by  the  Supreme  Court  to  i>ermit  federal 
distict  courts  to  review  state  criminal  cases  in  a  pervasive  way.  Any  federal 
Constitutional  issue  concerning  the  state  criminal  process  can  now  be  asserted 
in  the  federal  trial  courts  following  an  otherwise  final  state  court  conviction. 
The  range  of  those  issues  has  also  been  broadened  considerably  through  the 
Supreme  Court's  expanded  construction  of  the  Fourteenth  Amendment,  as  applied 
to  the  state  criminal  process.  Here  again  is  a  major  reallocation  of  state-federal 
authority,  about  as  large  as  that  worked  by  ex  parte  Young.  The  federal  judiciary 
has  acquired  vastly  enhanced  powers  to  supervise  the  state  courts  in  criminal 
cases. 

The  last  major  development  I  wish  to  cite  is  the  blossoming  of  Section  1983. 
Between  1875  and  1939,  there  were  only  19  reported  eases  brought  in  the  fe<leral 
courts  under  this  statute.  Last  year  alone,  however,  7,752  were  filed  in  the  fed- 
eral courts.  In  effect,  this  statute,  as  presently  constructed,  converts  many  state 
tort  and  proi^erty  cases  into  Constitutional  cases  thereby  opening  the  way  for 
their  litigation  in  the  federal  district  courts. 

These  sketchy  highlights  from  our  history  are  enough  to  underscore  a  huge 
growth  in  federal  judicial  business,  much  of  which  has  been  diverted  from  the 
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state  courts.  These  highlights  also  show  a  greatly  enhanced  federal  judicial 
power  over  all  aspects  of  state  activity.  The  growth  and  relative  jiower  of  the 
federal  judiciary  is  consistent  with  the  general  pattern  of  growth  of  federal 
power  iu  otlier  areas  over  the  last  Iiundred  years,  and  particularly  in  the  middle 
decades  of  the  20th  century. 

There  have  been  only  two  developments  inconsistent  with  this  pattern.  One 
Avas  the  Supreme  Court's  decision  in  1938  in  Erie  R.R.  v.  Tom pk ins,  holding  that 
state  decisional  law  was  to  be  as  binding  on  federal  judges  as  state  statutor.v 
law.  This  meant  that  in  diversity  of  citizenship  cases  federal  courts  were  no 
longer  to  exercise  an  independent,  creative  common  law  function  iu  formulating 
decisional  rules.  The  Eric  decision  reallocated  power  to  the  state  courts ;  it  made 
the  state  courts  the  authoritative  expositors  of  state  common  law.  Federal  judges 
Avere  to  follow  them  in  diversity  cases,  which  after  all  involve  essentially  state 
law  questions.  This  holding  deprived  the  federal  judges  of  a  large  power  of 
creative  development  of  common  law  doctrine,  and  shifted  responsibility  for 
that  baciv  into  the  state  courts. 

Diversity  jurisdiction  itself  is  the  subject  of  the  other  development  which 
promi.ses  to  shift  baclv  to  the  state  courts  a  large  amount  of  business.  Bills  are 
now  pending  in  Congress  to  restrict  that  jurisdiction  in  one  degree  or  anotlier 
and  it  is  likely  that  this  Congress  will  enact  a  bill  which  will  limit  federal 
diversity  jurisdiction  at  least  to  some  extent.  If  so,  a  significant  number  of  cases 
will  be  reallocated  to  the  state  courts.  However,  in  no  single  state  will  the  volume 
be  huge.  The  Conference  of  Chief  Justices,  at  their  annual  meeting  last  August, 
adopted  a  resolution  stating  that  the  state  courts  are  prepared  and  willing  to 
assume  whatever  increased  volume  of  business  results  from  the  restriction  of 
federal  diversity  jurisdiction. 

But  even  assuming  a  restriction  of  federal  diversity  jurisdiction  and  consider- 
ing the  Erie  decision,  we  are  still  left  with  a  substantial  net  gain  iu  federal 
judicial  business  and  power,  compared  to  the  situation  which  existed  a  century 
ago.  The  state  courts,  nevertheless,  remain  with  large  and  ever  growing  volumes 
of  Imsiness.  Our  system  is  still  structured  on  the  basic  premise  that  the  state 
courts  are  the  primary  forums  for  deciding  the  controversies  which  arise  in 
the  great  mass  of  day-to-day  dealings  among  citizens.  Contract,  tort,  property, 
domestic  relations,  and  criminal  law  matters  are  all  dealt  with  largely  by  the 
state  courts.  In  sheer  volume,  the  totality  of  state  court  business  is  enormoiLsly 
greater  than  the  totality  of  federal  court  business.  Moreover,  in  number  of 
judges,  the  state  court  systems  far  exceed  the  federal  system. 

Thus  far  we  have  been  speaking  largely  of  a  net  growth  of  federal  jurisdiction. 
But  this  does  not  reveal  the  full  dimensions  of  the  present  relationship  between 
the  federal  and  the  state  courts.  At  the  same  time  that  federal  judicial  power  has 
increased,  the  state  and  federal  court  systems  are  drawing  closer  together.  There 
are  now  more  points  of  contact  between  the  state  and  federal  court  systems. 
There  is  also  growing  uniformity  in  the  law  being  applied  by  both  and  in  the 
rules  of  procedures  being  used. 

Some  forty  states  have  adopted  rule.s  of  civil  procedure  which  are  virtually 
identical  to  the  Federal  Rules  of  Civil  Procedure.  Greater  uniformity  in  the  law 
of  evidence  may  likewise  follow  the  adoption  of  the  Federal  Rules  of  Evidence. 

vSome  of  the  growing  uniformity  in  the  law  l)eing  applied  by  both  systems  is  the 
result  of  decisions  under  the  Fourteenth  Amendment.  In  criminal  cases,  for  exam- 
ple, there  has  developed  a  closer  relationship  between  federal  and  state  law  en- 
forcement procedures  and  both  state  and  federal  courts  decide  a  large  number  of 
identical  due  process  and  equal  protection  questions.  Another  example  is  diversity 
cases,  in  which  federal  courts  are  deciding  issues  of  law  identical  to  those  being 
decided  in  the  state  courts.  FELA  cases  may  be  brought  in  both  state  and  federal 
courts  so  that  both  systems  decide  those  matters.  Litigation  involving  the  legality 
of  state  official  action  takes  place  in  both  systems. 

In  addition,  there  is  growing  uniformity  of  the  law  among  the  states.  Largely  as 
a  result  of  the  work  of  the  National  Conference  of  Commissioners  on  Uniform 
State  Laws,  much  state  law  has  been  revised  resulting  in  a  higher  degree  of  na- 
tionwide unformity.  And  the  American  Law  Institute  continues  its  work  on  the 
restatements  thereby  encouraging  uniformity  in  development  of  the  common  law. 

It  is  fair  to  say  that  the  courts  of  the  nation,  state  and  federal,  are  today  decid- 
ing more  legal  questions  in  common  than  ever  before.  Also,  there  is  greater  pos- 
:sibility  now  for  federal  judicial  involvement  in  matters  which  formerly  would 
have  been  the  exclusive  province  of  the  state  courts. 
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There  are  other  developments  pulling  the  systems  closer  together.  The  Confer- 
ence of  Chief  Justices  more  and  more  concerns  itself  with  federal  matters  and 
federal-state  relationships.  This  body  also  serves  to  pull  together  the  judiciaries 
of  all  the  states.  The  state  and  federal  judges  in  40  states  have  formed  judicial 
councils  which  facilitate  continuing  contact  and  dialogue  between  the  two  systems 
at  the  state  level.  Also,  recognizing  an  identity  of  many  of  their  concerns,  the 
appellate  judges  of  the  federal  courts  have  joined  state  appellate  judges  in  a 
single,  voluntary  association  within  the  American  Bar  As.sociation.  It  has  l)een 
suggested  that  state  and  federal  trial  judges  do  the  same.  The  National  College  of 
the  State  Judiciary  is  a  growing  and  effective  force  for  homogenizing  the  state 
jiidges  nationwide. 

Another  significant  development  in  this  unfolding  saga  of  our  dual  court  sys- 
tems is  the  creation  of  a  national  center  for  each.  In  December  1967,  the  Federal 
Judicial  Center  was  established  followed  in  1972  by  the  National  Center  for 
State  Courts.  These  two  central,  national  Centers  have  many  interests  in  connnon 
and  they  have  collaborated  on  a  variety  of  projects  and  activities.  The  existence 
of  these  Centers  makes  it  possible  for  the  fetleral  and  state  judiciaries  to  inter- 
relate in  ways  that  would  not  have  been  possible  without  them  and  increasing 
collaboration  is  predictable.  Moreover,  like  the  Conference  of  Chief  Justices  and 
the  National  College  of  the  State  Judiciary,  the  National  Center  for  State  Courts 
serves  in  a  new  way  to  unify  the  ."0  state  court  systems. 

The  accretion  of  federal  jurisdiction,  the  growing  dominance  of  the  federal 
judiciary  and  the  drawing  together  of  the  two  systems  are  reminiscent  of  develop- 
ments in  England  centuries  ago.  After  the  Normans  arrived  and  established  the 
seeds  of  a  central  national  government,  there  arose  in  England  for  the  first  time 
some  central,  national  courts — Common  Pleas,  King's  Bench,  and  the  Exchequer. 
But  at  the  beginning  and  for  many,  many  years,  these  courts  had  very  limited 
jurisdiction.  The  great  l)ulk  of  everyda.v  dispute  settlement  rested  in  the  local 
courts  of  various  sorts — county  courts,  federal  courts,  and  others.  Gradually, 
however,  as  the  centuries  passed,  the  jurisdiction  of  the  central  courts  Increased. 
By  various  procedural  inventions  and  fictions  they  drew  unto  themselves  an 
ever  increasing  amount  of  judicial  business  which  previously  had  been  in  the 
liands  of  the  local  courts,  ntimately.  the  local  courts  were  eclipsed,  and  the 
central  courts  became  all  embracing  in  their  authority. 

Whether  the  trends  which  we  observe  in  this  country  will  lead  to  such  a  result 
is  one  of  the  fascinating  questions  to  ponder.  Thei'e  are  some  parallels.  For  ex- 
ample, one  of  the  instruments  used  in  England  by  the  central  royal  courts  to 
gather  jurisdiction  was  the  writ  of  habeas  corpus.  Through  that  writ,  cases 
could  )>e  taken  from  the  local  tribunals  over  into  the  central  courts.  As  noted 
above,  it  is  largely  through  the  habeas  corpus  writ  that  we  have  developed  what 
has  been  characterized  as  the  federalization  of  the  state  criminal  process.  Tlie 
.euperimposing  of  Constitutional  doctrine  on  state  tort  and  propert.v  law.  through 
Section  19S.3  actions,  also  has  some  parallels  in  the  English  historical  develop- 
ment. Of  course,  in  this  country,  the  state  courts  represent  a  much  more  firmly 
established  and  deeply  entrench  system  than  did  the  local  courts  in  England, 
^loreover.  the  federal-state  division  of  authority  is  much  more  sharply  etched 
in  our  system  than  was  the  national-local  authority  in  England. 

Retuvnlng  now  to  the  contemporary  scene  in  the  United  States.  I  have  not 
yet  mentioned  the  most  radical  and  novel  development  of  all.  This  is  the  visi^ 
of  federal  funding  for  the  state  judiciaries.  There  was.  of  course,  no  federal 
funding  whatsover  or  stat*'  courts  at  the  beginning  of  the  American  ITnion 
or  for  the  next  century  and  three  quarters.  The  first  significant  step  in  this 
direction  came  with  the  creafion  of  the  Law  Enforcement  Assistance  Admin- 
istration in  1968.  This  federal  agency  was  created  to  assist  the  states  in  what 
was  intended  to  be  a  massive  war  on  crime.  Funds  were  to  be  provided  to 
bolster  tlie  criminal  justice  capabilities  of  the  states.  While  no  one  previously 
had  specifically  considered  the  courts  to  be  part  of  the  criminal  justice  sys- 
tem, they  quickly  came  to  be  so  perceived.  LEAA  money  began  to  be  chan- 
neled to  the  state  courts,  directly  and  indirectly.  At  first  a  trickle,  it  lias  grown 
to  sizable  sums.  Grants  to  state  courts  in  1969  from  LEAA  amounted  to  $2.i\ 
million  :  in  1976  the  annual  figure  was  .$140  million.  To  date  a  total  of  $71o 
million  has  been  channeled  through  LEAA  to  the  state  judiciaries.  Such  fi- 
nancing is  openly  advocated.  State  judges  are  appearing  before  Congressional 
committees  xirging  federal  funding  for  the  state  courts.  Indeed,  the  prospect 
of  any  diminution  in  the  present  level  of  funding  is  viewed  with  dismay  l\v 
judges  and  court  administrators  in  many  states.  Strenuous  lobbying  and  public 
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relation  efforts  are  mounted  to  ensure  that  federal  funding  continues  to  flow 
and  to  increase.  Along-  witli  this,  of  course,  goes  the  demand  for  safeguards 
around  the  independence  of  the  state  judiciaries.  On  this  federal  funding 
question,  there  has  seldom  been  a  more  dramatic  turnabout.  It  was  only  a  few 
years  ago  that  many  voices  could  be  heard  resisting  any  federal  money  for  the 
state  .iudiciaries.  Faced  with  stringent  state  budgets,  however,  the  lure  of  the 
federal  dollar  has  become  irresistable. 

The  National  Center  for  State  Courts  has  also  provided  a  focal  point  for 
federal  funding  and  attention.  Since  its  creation  the  Center  has  been  largely 
funded  by  federal  grants  from  LEAA.  And  today  many  people  are  urging  that 
the  Center  and  its  activities  be  funded  by  a  direct  appropriation  from  Con- 
gress. The  Attorney  Ceneral  has  endorsed  this  idea,  and  it  is  not  far-fetched 
to  believe  that  such  arrangements  may  come  about.  With  direct  federal  fund- 
ing going  to  the  State  Court  Center,  it  is  not  a  great  additional  step  to  con- 
template federal  funding  going  directly  and  expressly  to  the  state  courts 
themselves,  rather  than  indirectly  through  LEAA.  Indeed,  this  is  being  urged 
now. 

Unquestionably,  federal  appropriations  are  serving  to  bring  the  state  and 
federal  court  systems  together  in  new  ways.  The  federal  government  is  in- 
vesting over  $30  million  a  year  through  LEAA  in  justice  research  directed 
primarily  at  matters  of  state  concern.  There  is  wide  agreement  that  federal 
funding  for  justice  research  should  continue,  but  that  it  should  l)e  broadened  to 
include  civil  as  well  as  criminal  justice  matters,  state  and  federal.  The  newly 
created  Federal  Justice  Kesearch  Fund  is  a  move  in  that  direction.  That  Fund, 
administered  by  the  I>epartment  of  Justice,  is  to  be  used  to  support  research 
in  all  asi)ects  of  the  justice  system,  without  the  LEAA-type  of  restrictions.  Con- 
sideration is  being  given  to  creating  a  new  federal  structure  to  administer 
justice  research  funds.  Whether  such  a  structure  would  be  modeled  on  the 
National  Institute  of  Justice,  as  recommended  by  the  American  Bar  Association 
or  be  contained  within  the  Department  of  Justice  or  elsewhere,  is  as  yet 
undecided. 

Federal  funds  to  improve  and  support  state  courts  are  increasingly  viewed  as 
a  necessity  because  state  courts  are  chronically  underfinanced  by  their  own 
legislatures.  In  a  recent  letter  to  the  Att(n-ney  General,  commenting  on  the  pro- 
posed restructuring  of  LEAA,  the  National  Center  for  State  Courts  endorsed 
the  position  of  the  Conference  of  Chief  Justices,  that  federal  funding  should  con- 
tinue for  The  National  College  of  the  State  Judiciary,  for  the  National  Center 
for  State  Courts  and  for  the  state  judiciaries  themselves.  In  encouraging  such 
funding  the  Center  and  the  Conference  offer  warnings  and  admonitions  that 
federal  money  must  be  supplied  to  the  state  courts  with  few  or  no  strings  be- 
cau.se  of  the  nature  of  the  recipient  institutions.  The  Conference  says,  for  ex- 
ample, "there  is  a  proper  federal  role  in  improving  the  justice  system  but  it 
must  be  performed  in  a  manner  that  respects  the  identity  and  independence  of 
state  courts."'  While  those  are  laudiblf  .sentiments,  similar  adnionitions  have 
preceded  federal  funding  in  other  areas  of  American  life.  But  inevitably,  federal 
regulation  tends  to  follow  federal  money  at  least  where  the  money  flows  in  sub- 
stantial amounts  over  a  period  of  time.  The  bureaucratic  grip  of  the  federal 
government,  through  HEW,  on  the  colleges  and  the  universities  of  this  country 
rests  entirely  upon  the  tiow  of  fedeial  money  to  tiiose  institurions.  sovn.r  niPs 
in  relatively  small  amounts  to  each.  It  is  not  clear  that  the  state  courts  will  be 
in  any  stronger  po.s-ition  to  resist  the  federal  power  that  follows  federal  money 
than  the  institutions  of  higher  education  which,  like  the  state  courts,  make 
legitimate  and  historically  well-grounded  claims  to  independence. 

Only  a  modest  imagination  is  needed  to  foresee  the  development  of  federal 
standards  for  state  courts  in  order  for  them  to  be  eligible  for  federal  appi'opria- 
tions.  And.  of  cour.se,  once  such  standards  are  promulgated,  some  arrangements 
must  be  provided  to  determine  whether  they  have  lieen  met.  While  this  need  not 
in  theory  impair  the  independence  of  state  judicial  decisions,  the  appearance 
of  such  impairment  will  be  unavoidable.  Any  similar  kind  of  overseeing  of  the 
federal  courts  by  Congress  or  the  Executive  would  almost  certainly  be  thought 
unconstitutionah  It  would  be  strange  indeed  for  the  state  judiciaries  to  be  sub- 
ject to  greater  federal  authority  than  are  the  federal  courts.  Yet  that  prospect 
is  not  far-fetched  and  may  indeed  already  be  happening  under  pre.sent  funding 
arrangements. 

The  federal  Executive  Branch  has  in  fact  entered  the  picture  in  a  new  and 
potentially  significant  way.  We  hive  a  new  Attorney  General  who  has  espoused 
the  view  that  the  Department  of  Justice  should  increasingly  exercise  a  national 
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leadership  role  in  justice  at  all  levels.  He  has  advocated  that  the  Department 
take  the  initiative  in  creating  a  "national  policy  on  justice"  by  bringing  to- 
gether local,  state  and  federal  groups  to  collaborate  and  develop  policies  to  im- 
prove the  quality  of  justice  and  the  courts  at  all  levels.  To  promote  this  view, 
since  taking  office  in  January  1977,  he  has  met  with  groups  of  state  Chief  Justices, 
Governors,  state  attorneys  general,  representatives  of  the  National  Center  for 
State  Courts,  and  others  concerned  with  justice  at  the  state  and  local  levels. 
He  has  established  a  new  office  within  the  Justice  Department  called  the  Office 
for  Improvements  in  the  Administration  of  Justice  to  develop  proposals  which 
will  affect  state  as  well  as  federal  courts. 

For  example,  this  Office,  with  LEAA  funding,  is  establishing  experimental 
Neighborhood  Justice  Centers  in  three  cities  witli  the  announced  objectives  of 
establishing  more  if  these  are  successful.  The  disputes  which  will  come  to  these 
Centers  would  otherwise  go  to  state  tribunals  if  they  went  to  court  at  all.  Thus, 
the  Department  of  Justice  seems  to  be  assuming  something  of  the  role  of  a 
ministry  of  justice  with  nationwide,  rather  than  strictly  federal,  concerns. 

There  is  no  doubt  at  all  that  we  have  reachetl  a  point  now  where  a  jurisdic- 
tional and  financial  interrelationship  exists  between  the  state  and  federal  courts 
and  between  the  state  courts  and  the  federal  government  that  was  unknown 
and  uncontemplated  a  century  ago. 

This  situation  and  its  implications  for  the  future  require  that  we  rethink 
the  structure  of  the  entire  American  judiciary.  It  is  possible  th:it  the  coniltinf^d 
effect  of  all  the  developments  noted  here  will  lead  us  along  the  route  of  the 
English  experience.  A  plausible  argument  can  be  made  that  the  trends  point 
toward  the  emergence  of  a  unitary,  national  system  of  courts.  The  growth  of 
federal  judicial  power,  the  increasing  uniformity  in  legal  rules,  the  blending 
of  functions,  and  the  necessity  of  federal  funding  for  state  courts  all  could  be 
read  to  suggest  that  eventually.  Yet  there  are  substantial  practical  and  Con- 
stitutional reaisons  for  believing  that  that  will  not  happen  and  that,  instead, 
some  other  arrangement  will  emerge. 

One  possibility  would  be  a  quasi-merger  of  the  federal  judiciary  with  the 
state  court  systems.  Machinery  could  be  developed  within  the  federal  judicial 
branch  to  administer  federal  monetary  support  for  the  state  courts  and  to  in- 
tegrate those  courts  more  closely  with  the  federal  system.  This  might  be  done  in 
ways  which  would  not  threaten  the  independence  of  the  state  courts,  as  would 
federal  executive  or  legislative  supervision,  but  yet  would  bring  about  a  smooth- 
er meshing  of  the  judiciary  nationwide.  For  example,  the  Administrative  Office 
of  the  U.S.  Courts,  which  already  administers  Congressional  appropriations  for 
the  federal  judiciary,  could  also  serve  to  administer  Congressional  appropria- 
tions for  the  state  judiciaries. 

Another  possibility,  apart  from  funding  con^siderations,  lies  in  the  reallocation 
of  judicial  l)usiness  between  the  systems.  Duplicating  and  overlapping  juris- 
dictions could  be  substantially  reduced,  and  the  federal  appellate  structure  could 
be  rearranged  so  as  to  integrate  state  and  federal  business  in  a  more  efficient 
way.  The  pending  reduction  or  abolition  of  diversity  jurisdiction  is  a  move  in 
that  direction.  Another  idea  along  this  line  is  the  routing  of  all  state  criminal 
cases,  which  contain  federal  issues,  to  the  U.S.  Courts  of  Appeals,  thereby  by- 
pa«ssing  federal  trial  court  review. 

Still  other  ideas  may  be  gleaned  from  the  judicial  organizations  of  other 
federalisms.  In  Australia  and  Canada,  for  example,  all  state  court  decisions 
are  reviewable  by  a  federal  tribunal  which  is  empowered  to  decide,  with  binding 
force,  all  legal  questions,  state  and  federal.  In  the  Federal  Republic  of  Gerrattny, 
there  are  no  federal  trial  courts  at  all;  the  same,  with  rare  exceptions,  is  true 
in  Australia.  The  courts  of  first  instance  in  both  countries  are  provided  by  the 
states,  and  cases  flow  into  a  federal  forum  only  at  the  appellate  level. 

While  these  arrangements  in  other  countries  may  be  suggestive,  it  is  unlikely 
that  any  one  of  them  furnishes  an  exact  model  which  would  be  feasible  in  the 
United  States.  "We  have  our  own  long-standing  Constitutional  arrancrementa  and 
legal  hibits  and  customs  which  are  likely  to  lead  us  to  a  uniquely  American 
scheme. 

The  one  thing  that  does  seem  clear  from  the  conditions  described  here  is  that 
we  are  in  a  time  of  transition.  I  think  it  is  important  for  all  of  ns  to  recognize 
that.  Actions  taken  or  not  taken  over  the  next  few  years  will  definitely  have  an 
impact  on  the  eventual  design  of  the  judicial  processes  in  our  country.  We  can, 
by  steps  we  take  or  positions  we  advocate,  either  have  a  hand  in  shaping  the 
direction  of  events,  or  events  will  control  us.  It  seems  preferable  to  me  to  try  to 
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address  our  situation  rationally,  and  make  an  effort  to  design  structures  best 
suited  to  our  society  and  to  the  conditions  of  the  late  20th  century.  Otherwise,  we 
will  simply  drift  into  new  arrangements  which  may  or  may  not  be  desirable. 

There  are  serious  values  and  interests  which  must  be  accommodated  in  any 
American  solution.  There  are,  for  example,  values  in  decentralization ;  but  there 
are  also  values  to  be  served  by  a  more  eflScieut  integration  nationwide  of  our 
judicial  systems.  Above  all,  there  is  the  enormous  value  to  our  society  of  the 
unique  role  of  the  judges,  state  and  federal.  Whatever  we  do,  through  all  the 
restructuring,  reoi-ganizing,  financing  and  streamlining,  we  must  not  impair  that 
essential  role :  the  deciding  of  controversies  under  law.  The  courts  must  be  the 
place  where  citizens  can  go  to  have  their  disputes  with  each  other  or  with  the 
ever  more  intrusive  other  branches  of  the  government  decided  by  detached,  dis- 
interested judges,  applying  evenhandedly  the  laws  and  principles  that  govern  us 
all.  All  other  functions  of  government  can  be  performed  by  other  agencies. 

As  trial  judges  in  the  state  courts,  you  are  in  the  front  line  of  the  legal  sys- 
tem. You  are  in  an  excellent  position  to  contribute  ideas  to  the  development  of 
new  structural  and  procedural  arrangements.  The  National  College  of  the  State 
Judiciary  can  also  play  an  important  part  in  this  development.  If  the  best  minds 
of  the  legal  order  can  be  put  on  this  problem,  we  may  emerge  from  this  time  of 
transition  into  a  far  better  judicial  system  than  we  have  yet  had. 


I 
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APPENDIX  III— MISCELLANEOUS  CORRESPOXDEXCE 

IsRAELsoN  &  Jackson,  P.A., 
Baltimore,  Md.,  March  6, 1979. 
C^ougressman  Peter  W.  Rodixo,  Jr., 
House  Judiciarri  Committee, 
House  Office  Building, 
Washington,  B.C. 

Dear  Mr.  Congressman  :  I  write  you  as  a  member  of  the  House  Judiciary 
Committee  because  I  believe  tliat  you  are  genuiuely  interested  in  the  welfare  of 
the  people  who  elected  you. 

Example  (1)  :  If  one  of  your  district  leaders  were  riding  down  the  interstate 
highway  nearest  his  home  and  a  tractor-trailer  or  automobile  from  another  state 
rear-ended  him,  causing  severe  injury  or  death,  would  you  expect— and  be 
satisfied— that  he  or  his  widow  would  have  to  track  down  the  out-of-state  motorist 
even  though  it  were  the  other  end  of  the  country,  sue  the  party  at  fault,  entail- 
ing his  engaging  not  only  a  local  lawyer,  but  a  lawyer  in  the  distant  state ;  pre- 
senting his  case  in  the  distant  state ;  not  have  the  benefit  of  live  testimony  from 
the  doctors  who  treated  him  locally,  and  hope  to  come  out  with  a  fair  and  just 
verdict? 

Example  (2)  :  "X"  Corporation  with  headquarters  in  that  same  distant  state 
sells  $2,000  worth  of  furniture,  or  clothing,  or  merchandise  of  any  kind,  to  your 
district  leader  and  on  delivery  he  finds  it  to  be  not  what  he  ordered ;  would  you 
expect— or  be  satisfied— that  he  would  have  to  do  the  same,  and  go  to  the  (iistant 
state  to  get  his  money  refunded? 

If  you  are  satisfied  that  that  is  the  way  to  represent  your  voters,  then  I 
can  sav  no  more ;  if  you  are  not  satisfied,  then  I  would  hope  that  you  vote  against 
any  bill  that  would  try  to  do  away  with  diversity  jurisdiction  in  the  Federal 
Courts.  ;  , 

Keep  in  mind  :  voting  against  diversity  jurisdiction  does  not  eliminate  litiga- 
tion :  it  merely  transfers  it  to  another  state  and  just  makes  it  tougher  for  the 
wronged  party  to  gain  his  just  redress. 

Very  truly  your§, 

Max  R.  Israelson. 

(b) 

Kansas  Trial  Lawyers  Association, 

Kansas  City,  Kans.,  March  S,  1979. 
Re  :  H.R.  2202 — Diversity  Jurisdiction 
Hon.  Robert  W.  Kastenmeier, 
House  of  Eeprcscntatives, 
Washington.  B.C. 

My  Dear  Mr.  Kastenmeier:  The  Kansas  Trial  Lawyers  Association,  an  or- 
ganization of  over  700  Kansas  lawyers  involved  in  the  general  practice  of  law, 
has.  through  its  Board  of  Governors,  voted  unanimously  to  oppose  the  abolition 
of  federal  diversity  jurisdiction.  This  decision  was  made  last  year  (1978)  and 
was  reaffirmed  again  this  year.  This  organization  carefully  weighed  the  argu- 
ments for  and  against  retaining  diversity  jurisdiction  and  the  deci-sion  to  oppose 
any  change  in  fhe  present  jurisdiction  of  the  federal  courts  was  based  solely 
mion  the  conclusion  that  retaining  diversity  jurisdiction  was  in  the  best  interest 
of  the  public  that  we  serve.  Without  hesitancy  we  feel  that  the  abolition  of 
federal  diversitv  jurisdiction  would  result  in  the  greatest  possible  prejudice  to  the 
public ;  particularly  in  the  area  of  civil  litigation  involving  consumers'  rights. 

It  is  clear  that  the  proponents  of  abolishing  diversity  jurisdiction  cite  as 
their  main  concern  the  caseloads  in  the  federal  courts,  and  further,  the  argument 
that  the  most  expeditious  way  to  relieve  these  caseloads  is  to  abolish  diversity 
jurisdiction.  Unfortunately,  the  state  courts,  to  whom  the  proponents  would  refer 
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all  diversity  cases,  are  inadequate  to  effectively  implement  the  present  trend 
to  make  the  courts  the  instrument  of  consumers'  rights.  Access  to  the  federal 
courts  by  civil  litigants  is  an  essential  requirement  to  obtain  adequate  redress 
for  civil  wrongs  in  a  highly  mobile  society  in  which  the  activities  of  the  business 
community  extend  beyond  state  lines.  It  is  essential,  of  course,  to  provide  access 
to  the  courts  in  order  that  all  elements  of  society  be  held  responsible  for  their 
conduct.  This  remedial  effect  of  consumer  litigation  would  be  forever  lost  with 
the  abolition  of  federal  diversity  jurisdiction. 

When  we  carefully  examine  our  civil  justice  .system  it  is  clear  that  the  juris- 
diction of  federal  courts  must  not  be  disturbed.  The  ability  of  an  individual 
consumer  to  institute  litigation  that  will  enforce  the  responsibility  of  an  out-of- 
state  manufacturer  or  other  defendant  to  all  of  suciety  must  be  preserved.  The 
consequences  suffered  by  the  "little  people"  would  be  disasterous  if  diversity 
jurisdiction  were  abolished. 

For  all  of  these  reasons,   the  Kansas  Trial  Lawyers  Association  urges  you 
to  u.se  your  good  office  to  defeat  any  attempt  to  abolish  or  alter  the  present 
federal  diversity  jurisdiction  statutes. 
Sincerely  yours, 


(c) 


Lynn  R.  Johnson,  President, 
Kansas  Trial  Lawyers  Association. 

Charles  D.  Breitel. 
Neiv  York,  N.Y.,  March  12,  1979. 


Hon.  Elizabeth  Holtzman. 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Congresswoman  :  I  vuiderstand  that  you  have  received  a  copy  of  an 
article  written  by  Chief  Justice  Robert  J.  Sheran  of  the  Supreme  Court  of  Min- 
nesota, which  appeared  in  the  Creighton  Law  Review  on  the  subject  of  "diver- 
sity" jurisdiction.  I  also  understand  that  proposed  "diversity"  legislation  is  be- 
fore or  is  about  to  come  before  your  House. 

From  my  experience  as  a  member  of  the  American  Law  Institute  and  as  the 
recently  retired  Chief  Judge  of  the  State  of  New  York,  I  associate  myself  as  in 
substantial  agreement  with  the  views  expressed  by  Chief  Justice  Sheran.  I 
would  hope  that  his  views  and  mine  might  receive  your  careful  and  favorable 
consideration. 

I  am  sending  a  similar  letter  to  Congressman  Fish,  and  to  Senator  Moynihau 
and  Senator  Javits. 


With  warm  personal  regards. 
Sincerely, 


(d) 


Charles  D.  Breitel. 


Branton  &  Mendelsohn,  Inc., 
San  Antonio,  Tex.,  March  12, 1979. 
Hon.  Robert  W.  Kastenmeier. 
Member  of  Congress,  House  of  Representatives, 
Washington,  D.C. 

Dear  Congressman  Kastenmeier  :  I  am  writing  this  letter  to  you  and  each  of 
the  members  of  the  House  Judiciary  Committee  to  express  my  opposition  to  H.R. 
2202,  a  Bill  that  I  understand  will  totally  abolish  diversity  jurisdiction  in  fed- 
eral courts.  I  have  been  actively  engaged  in  trial  practice  for  over  fifteen  years. 
Although  I  have  represented  both  plaintiffs  and  defendants  in  the  trial  of  civil 
lawsuits,  my  primary  practice  is  involved  in  representing  persons  who  have  been 
injured  by  the  unintentional  conduct  of  others  and  who  seek  to  be  compensated 
by  damages. 

We  all  recognize  that  federal  court  dockets  are  extremely  full  and  federal 
judges  extremely  busy.  However,  I  implore  you  not  to  close  the  door  of  a  federal 
tribunal  to  individuals  who.  probably,  can  receive  a  truly  fair  trial  only  in  a 
federal  court.  Historically,  diversity  of  citizenship  jurisdiction  was  established  to 
provide  access  to  a  competent  and  imi^artial  tribunal,  free  from  local  prejudice 
or  influence,  for  the  determination  of  controversies  between  citizens  of  differ- 
ent states.  The  Supreme  Court  recognized  this  purpose  in  Burgess  v.  Scligman, 
107  U.S.  20  (1S33).  That  purpo.se  and  to  provide  a  forum  to  promote  procedural 
reform  and  to  modernize  the  law  of  evidence  for  state  court  still  recognized 
today  by  legal  scholars.  1  Moore's  Federal  Practice.  110.71  [3.-1,  3.-2]   (1972). 

Simply  stated,  the  people  that  you  represent  need  the  alternative  of  being 
able  to  have  their  case  tried  free  from  local  prejudice  by  a  trial  judge  who  is  not 
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elected  and  by  a  jury  that  is  not  in  some  way  beliolden  to  tlie  defendant.  A  couple 
examples  should  clarify  the  point.  In  one  case,  a  27-year-old  Mexican-American 
woman  was  treated  in  the  only  hospital  that  served  a  predominately  Anglo  four- 
county  area  and  was  operated  on  by  a  physician  that  had  been  the  family  doctor 
for  and  had  brought  into  the  world  a  substantial  number  of  the  residents  of  the 
county  in  question.  As  a  result  of  an  anesthesia  injury,  the  woman  suffered  ir- 
reversible liraiu  diUiKige  and  is  unabk'  to  care  for  herself,  lier  husiuiiid  or  three 
children.  Her  husband  lost  his  job.  He  was  unable  to  care  for  her  and  spend  the 
time  necessary  commuting  to  and  from  work  in  a  major  city  in  another  county. 
Thev  were  forced  to  leave  their  Texas  home  and  travel  to  Oklahoma  where  she 
was  able  to  receive  medical  attention.  Suit  was  brought  against  several  rural 
physicians  and  the  hospital,  not  in  their  home  county,  but  rather  in  the  United 
States  District  Court  for  the  Western  District  of  Texas  in  Sau  Antonio.  Although 
jurors  will  be  called  from  the  county  of  the  residence  of  the  defendant  doctors 
and  hospital,  they  will  also  be  called  from  areas  who  are  unfamiliar  with  these 
parties,  so  that  the  tragically  injured  woman  and  her  family  can  receive  a  com- 
pletely fair  trial  free  from  local  prejudice  of  suing  the  only  hospital  and  just 
about  the  only  doctors  around. 

Assume  a  situation  where  a  large  corporation,  be  it  nationwide  or  merely  local, 
is  the  major  industry  in  a  rural  community  which  is  the  county  seat  of  the  pre- 
dominantly rural  county.  Whether  an  individual  is  injured  because  of  tlie  negli- 
gence of  an  operator  of  a  motor  vehicle  or  as  the  result  of  an  industrial  acci- 
dent, today  the  innocent  victim  may  seek  to  have  rights  adjudicated  and  his 
damages  ascertained  by  an  impartial  jury  in  United  States  District  Court  far  re- 
moved from  the  local  prejudices  and  subtle  intimidations  that  can  be  found  by 
trying  a  case  against  the  primary  supporter  of  the  economy  of  a  local  community. 
If  diversity  jurisdiction  were  abolished,  the  individual  would  have  to  have  his 
rights  and  damages  decided  by  individuals  who  may  be  unable  to  withstand  the 
pi-essures  from  the  company  that  is  the  prime  economic  support  of  the  community. 

There  are  many  other  reasons  for  maintaining  diversity  jurisdiction,  however, 
these  two  should  be  compelling  enough  reasons  to  cause  you  to  keep  open  the 
doors  of  the  federal  court  house  to  the  average  citizen  you  represent  because 
in  the  real  world  there  are  local  prejudices  and  factors  true  today  as  they 
were  in  1833  that  cry  out  for  the  need  to  maintain  federal  diversity  jurisdic- 
tion. Your  constituents  deserve  the  choice.  Thank  you  for  your  consideration. 

Sincerely  yours, 

Les  Mendelsohn. 

(e) 

Nine  &  Maister, 
Bloomfleld  Hills,  Midi.,  January  11, 1979. 
Hon.  James  Blanch ard, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Jiir :  Enclosed  is  a  letter  which  I  have  sent  to  Senator  Levin.  If  you  find 
this  suggestion  of  interest,  perhaps  you  could  get  some  discussion  started  about 
ir  in  the  House  of  Representatives. 

Best  wishes  for  continued  success  in  the  new  year.  By  the  way,  I  have  recently 
moved  into  Troy,  and  I  ;iui  again  officially  one  of  your  constituents.  My  new 
address  is  :  1580  Brentwood,  Troy,  Michigan  48098. 
Very  truly  yours, 

Carl  J.  Marlinga. 


Nine  &  Maister, 
Bloomfleld  Hills,  Mich.,  January  10,  1979. 
Senator  Carl  Le\t:n, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Levin  :  As  a  New  Year's  resolution,  I  have  decided  to  finally 
write  my  representatives  in  Washington  to  suggest  some  changes  in  the  judicial 
code.  The  most  significant  change  that  I  would  like  to  suggest  is  the  elimination 
of  diversity  of  citizenship  as  between  citizens  of  different  states  as  a  grounds  for 
federal  court  jurisdiction.  The  section  I  refer  to  is  28  USC  1332(a)  (1). 

Congestion  in  federal  courts  is  a  clearly  recognized  problem  across  the  United 
States.  A  great  many  cases  that  are  filed  in  the  federal  courts  are  based  on 
diversity  of  citizenship.  All  of  these  suits  could,  of  course,  be  just  as  easily  filed 
in  state  courts  without  any  detriment  whatsoever  to  the  litigants.  The  same  mini- 
mum contacts  tests  for  jurisdiction  apply  to  both  federal  and  state  courts.  The 
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service  of  process  requirements  are  the  same.  Further,  under  the  Erie  v.  Tompkins 
decision  in  1938  (304  U.S.  64),  federal  courts  sitting  in  diversity  cases  must 
apply  state  law  to  determine  the  issues.  It  makes  little  sense  to  me  to  have  a 
federal  court  take  jurisdiction  of  a  case  only  to  decide  vrhat  a  state  court  would 
do  in  its  place. 

The  original  reason  for  diversity  of  citizenship  was,  as  we  all  know,  a  desire 
by  the  Congress  in  the  early  days  of  the  country  to  provide  a  more  objective 
forum  for  a  citizen  of  one  state  bringing  a  matter  to  court  in  another  state.  I  do 
not  think  that  that  reason  continues  to  have  any  validity  in  our  shrinking  world 
today.  Also,  it  must  be  remembered  that  when  diversity  of  citizenship  was  first 
suggested  as  a  grounds  for  federal  jurisdiction,  there  was  a  notion  that  there 
would  be  a  federal  common  law  which  would  apply  in  federal  courts  which  would 
be  different  than  the  state  laws  in  which  the  federal  court  was  located.  With 
Erie  v.  Tompldns,  however,  this  rationale  was  extinguished. 

I  realize  that  diversity  of  citizenship  as  a  grounds  for  federal  jurisdiction 
\mder  28  USC  1332  is  one  of  the  oldest  sections  of  the  United  States  Judicial 
Code.  Because  it  is  old  does  not  mean  that  it  is  immutable.  I  think  there  is  clearly 
a  pressing  demand  to  clear  up  congestion  in  federal  courts.  I  think  that  elimina- 
tion of  this  now  useless  grounds  for  federal  court  jurisdiction  would  be  helpful 
in  eliminating  this  congestion. 

Best  wishes  to  you  and  your  family,  and  I  hope  that  you  like  the  new  job. 

Very  truly  yours, 

Carl  J.  Maelinga. 

(f) 

Beaumont,  Tex.,  March  20, 1919. 

Re  H.R.  2202. 
Robert  W.  Kastenmeier, 

Chairman.   House  Judiciary   Committee,   House   of  Representatives  Building, 
Washington,  B.C. 

Dear  Mr.  Kastenmeier  :  This  letter  is  written  to  voice  my  opposition  to  H.R. 
2202.  which  I  understand  to  be  a  Bill  to  totally  abolish  diversity  jurisdiction.  I 
feel  that  the  diversity  jurisdiction  criteria  in  federal  cases  is  one  which  has 
worked  reasonably  well  over  the  last  two  hundred  or  more  years  and  while 
some  modification  of  it  may  be  in  order,  I  feel  that  it  would  be  a  mistake  to 
totallv  aboli.sh  diversity  jurisdiction. 

I  feel  further  that  some  sort  of  diversity  jurisdiction  is  a  good  and  necessary 
prerequisite  for  Federal  Court  litigation  and  is  useful  in  the  protection  of 
rights  of  claims  involving  citizens  of  different  states.  I  feel  that  the  committee 
should  move  slowly  in  approving  any  type  of  Bill  which  would  totally  abolish 
diversity  jurisdiction. 

I  am  an  attorney  in  Texas,  having  practiced  law  some  twelve  years,  and  have 
never  written  a  letter  to  the  House  Judiciary  Committee  before  this  date. 

Thank  you  for  whatever  consideration  you  may  give  my  ideas  and  comments. 

Sincerely  yours,  ^ 

Donald  L.  Boudreaux. 

(g) 

Board  of  Commissioners. 

Idaho  State  Bar, 
Boise,  Idaho,  March  22,  1919. 
Hon.  Robert  W.  Kastenmeier. 

Chairman  of  the  House  of  Representatives  Subcommittee  on  Courts,  Civil  Lihcr- 

tirs.  and  the  Administration  of  Justice,  Rayburn  House  Office  Building, 

Washington,  B.C. 

Dear  Rep.  Kastenmeier:  Enclosed  you  will  find  a  copy  of  a  Resolution  passed 

by  the  Board  of  Commissioners  of  the  Idaho  State  Bar  dealing  with  H.R.  2202 

concerning  the  abolition  of  Diversity  of  Citizenship  Jurisdiction  of  the  Federal 

Courts. 

If  you  have  any  questions,  please  feel  free  to  contact  me. 

Very  truly  yours, 

Sam  F.  Seever. 

Enclosure. 

Resolution  of  the  Board  of  Commissioners  of  the  Idaho  State  Bar 

Whereas,  H.R.  2202  is  currently  under  consideration  in  the  Congress  of  the 
United  States;  and 
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Whereas.  H.R.  2202  would  abolish  the  diversity  of  citizenship  jurisdiction  of 
the  Federal  Courts ;  and 

Whereas,  diversity  of  citizenship  jurisdiction  has  served  as  a  protection  from 
possible  state  court  prejudice  against  out-of-state  litigants  for  nearly  two  cen- 
turies ;  and 

Whereas,  the  possibility  of  such  prejudice  is  still  valid  today ;  and 

Whereas,  the  stated  purpose  of  H.R.  2202  is  to  remove  the  delay  and  backlogs 
now  present  in  the  Federal  Courts ;  and 

Whereas,  the  recent  creation  of  152  new  federal  judgeships,  the  drastic  revi- 
sions in  the  new  bankruptcy  law  and  the  consideration  of  expanded  magistrates' 
jurisdiction  and  arbitration  legislation  may  have  a  drastic  impact  in  reducing 
delay  and  backlogs  in  Federal  Courts,  and 

AVhereas.  no  meaningful  statistics  have  been  introduced  to  reflect  the  impact 
of  H.R.  2202  upon  delay  and  backlogs  in  state  courts ; 

Therefore,  be  it  resolved  by  the  Commissioners  of  the  Idaho  State  Bar  that 
the  Commissioners  oppose  the  passage  of  H.R.  2202  or  any  bill  totally  abolishing 
Diversity  of  Citizenship  Jurisdiction  until  the  impact  of  recent  legislation  on 
reducing  Federal  Court  delay  and  backlogs  can  be  asses.sed  and  until  meaningful 
statistics  are  presented  concerning  the  impact  of  abolition  of  diversity  jurisdic- 
tion on  delay  and  Ijacklogs  in  the  state  courts. 

Be  it  further  resolved  that  the  Executive  Director  of  the  Idaho  State  Bar 
mail  a  copy  of  this  resolution,  by  certified  mail,  to  Representative  Robert  W. 
Kastenmeier.  Chairman  of  the  House  of  Representatives  Subcommittee  on  Courts, 
Civil  Liberties  and  the  Administration  of  Justice,  to  Senator  Edward  M.  Kennedy, 
Chairman  of  the  Senate  Judiciary  Committee  and  to  all  members  of  the  Idaho 
Congressional  Delegation. 

Passed  unanimously  this  21st  day  of  March,  1979. 

I  hereby  certify  tliat  this  is  a  true  and  accurate  copy  of  the  Resolution  passed 
by  the  Commissioners  of  the  Idaho  State  Bar  on  March  20,  1979. 

Sam  F.  Seever, 


(h) 


Executive  Director. 


The  State  of  Wiscot^sin, 
Supreme  Court  Chambers. 
Madison,  Wise,  March  23,  1979. 
Hon.  Robert  W.  Kastenmeier. 
House  of  Jicprcscntatives,  House  Office  Building, 
Washington,  D.C. 

Dear  Bob  :  As  a  member  of  the  Subcommittee  on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice  of  the  House  Judiciary  Committee,  I  am  informed 
you  will  be  considering  propo.sed  legislation  to  either  abolish  or  severely  limit 
the  diversity  jurisdiction  of  the  federal  courts.  The  Conference  of  Chief  Justices 
of  the  State  Courts  has  taken  a  position  favoring  the  passage  of  this  propo.sed 
legislation.  I  am  also  informed  that  Chief  Justice  Roliert  Sheran  of  the  Supreme 
Court  of  Minnesota  recently  appeared  before  you  and  stated  the  position  of  the 
Conference  of  Chief  Justices. 

I  have  consulted  all  the  members  of  our  court  and  the  United  States  District 
Judges — the  Honorable  John  Reynolds  of  the  Eastern  District  and  the  Honorable 
James  Doyle  of  the  Western  District — and  without  exception  these  judges  and 
justices  favor  tlie  passage  of  the  proposed  diversity  legislation  and  we  respect- 
fully urge  that  you  give  favorable  consideration  to  this  propo.sed  legislation  in 
the  committee  and  on  the  house  floor. 

Sincerely  yours, 

Bbuce  F.  Betleuss. 

CJiief  Justice. 

(i) 

Pennsylvania  Bar  Association, 

HarrisMrg,  Pa.,  March  29, 1979. 
Hon.  Robert  AV.  Kastenmeier, 

Chairman.  Subcommittee  on  Courts.  Civil  Liherties  and  Administration  of  Justice, 

Committee  on  Judiciary,  U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Representative  Kastenmeier  :  I  understand  that  H.R.  2202  is  now  before 

your  Subcommittee  on  Courts,  Civil  Liberties  and  Administration  of  Justice  of 

the  House  Judiciary  Committee. 
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The  Board  of  Governors  of  the  Pennsylvauia  Bar  Association  at  its  meetins,'  on 
February  24,  1978  adopted  tlie  following  resolution  in  opposition  to  such 
legislation : 

Resolved,  That  the  Pennsylvania  Bar  Association  opposes  proposed  legis- 
lation eliminating  or  further  restricting  the  diversity  jurisdiction  of  the 
federal  courts. 
We  feel  that  out-of-state  parties  still  need  federal  courts  to  escape  local  bias 
in  many  cases.  The  local  discrimination  against  outsiders  which  was  the  original 
reason  for  diversity  jurisdiction  is  still  an  important  factor.  Also  with  the  new 
additional  judges  for  the  federal  courts,  it  appears  they  can  better  handle  this 
problem  than  the  overloaded  state  courts. 

I  would  appreciate  it  if  you  would  support  the  Bar  Association's  opposition 
to  the  legislation. 

Very  truly  yours, 

Louis  J.  Goffman. 

(.i) 

April  23,  1979. 
Hon.  Robert  W.  Kastenmeier. 

Chairman,  Subcommittee  on  Courts,  Civil  Liherties  and  Administration  of  Justice, 
U.S.  House  of  Representatives,  Washington,  B.C. 

Dear  Representative  Kastenmeier:  We,  the  undersigned  civil  rights,  con- 
sumer, environmental  and  citizen  groups,  commend  you  for  your  leadership  on 
issues  of  access  to  justice  and  your  interest  in  a  support  for  reforms  which  will 
result  in  a  federal  judiciary  responsive  to  the  needs  of  American  citizens.  We 
urge  you  to  continue  to  lead  the  Congress  in  reopening  the  courthouse  doors 
to  citizens  who  seek  to  vindicate  important  constitutional  and  statutory  rights. 

The  most  difficult  barriers  to  citizen  access  to  justice  are  posed  by  unnecessary 
technical  barriers,  procedural  delay  and  prohibitive  costs.  Restrictive  rulings  by 
the  Supreme  Court  on  standing  to  sue,  attorneys  fees,  class  action  prerequisites 
and  abstention  all  deny  access  to  justice  more  effectively  and  more  seriously 
than  crowded  court  dockets.  A  sheriff  might  try  to  bar  citizens  from  entering 
the  courthouse  to  present  their  grievances,  but  the  public  outcry  would  generate 
nation-wide  headlines.  Quietly,  the  Supreme  Court  has  accomplished  the  same 
thing  for  many  litigants  with  impoi-tant  federal  claims.  Federal  court  decisions 
in  last  decade  have  made  it  impossible  for  indigents  to  challenge  a  tax 
regulation  tliat  denied  them  medical  care;  Impossible  for  a  citizen  to  challenge 
allegedly  illegal  government  secrecy ;  impossible  for  the  Attorney  General  to 
assert  the  constitutional  rights  of  institutionalized  mental  patients ;  impossible 
for  consumers  cheated  out  of  billions  of  dollars  to  recover  damages  from  those 
who  defrauded  them ;  impossible  for  citizens  to  use  the  Federal  courts  to  assert 
constitutional  claims  against  state  officials  acting  under  color  of  law. 

We  have  heard  the  arguments  that  the  Federal  courts  are  overworked  and 
that  these  decisions  are  a  response  to  the  problem  of  crowded  dockets.  We  believe 
that  this  is  the  wrong  response.  As  Justice  Brennan  has  observed,  "a  solution 
[to  the  problem  of  crowded  courts]  that  shuts  the  courthouse  door  in  the  face  of 
a  litigant  with  a  legitimate  claim  for  relief,  particularly  a  claim  of  deprivation 
of  a  constitutional  right,  seems  to  be  not  only  the  wrong  tool,  but  also  a  dangerous 
tool  for  solving  the  problem."  90  Harv.  L.Rev.  4S9,  798.  Fundamental  rights 
cannot  be  sacrificed  in  the  name  of  efficiency. 

The  measures  that  the  Administration  has  propoNsed  to  increase  access  to 
justice  focus  primarily  on  streamlining  judicial  machinery.  We  agree  with  the 
Administration  that  the  problem  of  delay  in  obtaining  justice  in  federal  courts 
cries  out  for  a  solution.  Therefore  we  support  legislation  which  would  eliminate 
diversity  jurisdiction  in  appropriate  cases.  Eliminating  diversity  would  remove 
es.sentially  state  matters  from  the  federal  courts.  Other  legislative  proposals 
to  reduce  the  federal  court  workload  should  be  examined,  including  expansion 
of  the  jurisdiction  of  magistrates  and  the  provision  of  options  for  informal  dis- 
pute resolution. 

However,  praiseworthy  these  reforms  are,  they  do  not  address  the  central 
problem  :  citizens  with  federal  claims  are  denied  access  to  justice.  Accordingly, 
we  believe  that  Congress  must  reinvState  the  mandate  of  the  federal  courts  to 
enforce  and  protect  constitutional  and  civil  rights.  The  federal  court  is  a  forum 
with  unique  advantages  for  the  resolution  of  disputes  involving  powerles.s  per- 
sons and  controversial  issues.  It  is  a  forum  designed  to  withstand  political  and 
social  pressures. 
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Effective  access  to  the  federal  courts  calls  for  Congressional  action  which 
eliminates  unnecessary  procedural  barriers  posed  by  restrictive  Supreme  Court 
decisions  on  standing,  abstention  and  class  actions.  Tlirougli  abritrary  use  of 
these  doctrines  the  Court  has  not  only  destroyed  faith  and  confidence  in  the 
federal  judiciary  but  has  developed  precedents  that  are  thoroughly  confusing 
to  courts  and  litigants  alike.  The  result  is  a  senseless  waste  of  "judicial  re- 
sources which  novv  are  expended  on  tlireshold  issues  rather  tlian  on  the  merits. 
In  this  regard,  the  "standing"  legislation,  S.  680,  introduced  bv  Senators  Met- 
zenbaum,  Kennedy  and  Ribicoff,  and  H.R.  1047  sponsored  by  'Representatives 
Kastenmeier,  Harris  and  Railsback,  should  be  a  high  priority"  for  the  Judiciary 
Conmiittee.  Likewise,  legislation  to  eliminate  amount-in-controversy  jurisdic- 
tional requirements,  should  be  considered  favorably  and  enacted. 

Finally,  as  a  practical  matter,  effective  citizen  access  to  the  courts  requires 
access  to  attorneys.  Remedial  legislation  must  enable  citizens  to  recover  reason- 
able attorneys  fees  when  they  prevail  in  cases  that  advance  significant  public 
policies.  Similarly,  measures  to  reimburse  citizens  who  participate  in  resula- 
tory  proceedings  will  insure  that  the  regulators  consider  all  relevant  points  of 
view.  We  support  the  provisions  of  S.  2(32  for  public  participation  funding.  We 
urge  enactment  of  legislation  that  provides  for  the  reimbursement  of  partici- 
pation expenses. 

Only  by  paring  nonessential  cases  from  the  federal  docket  while  granting 
access  to  citizens  who  seek  to  vindicate  fundamental  rights,  can  Congress  truly 
reform  the  federal  judiciary.  The  need  for  access  to  justice  demands  that  this 
challenge  be  met. 

We  hope  that  this  review  of  court  reform  issues  will  be  useful  to  you  in 
setting  the  congressional  agenda  in  this  important  legislative  area.  Your  lead- 
ership in  strengthening  access  to  justice  is  to  be  highly  commended. 
Sincerely, 

John  H.  F.  Shattuck, 
Amei'ican  Civil  Liberties  Union, 
Herb  Semmel.^ 
Center  for  Law  and  Social  Folic [/, 
Nolan  Bowie. 
Citizens  Communication  Center, 
Mark  Green, 

Congress  Watch, 
Kathleen  F.  O'Reilly, 
Consumer  Federation,  of  America, 
Victoria  Leonard. 

Envi7'on mental  Action, 
William  Xye. 
Environmental  Law  Institute, 
Roger  Schwartz, 
Food  Research  and  Action  Center. 
Robert  A.  Mtt.phy,^ 
Laicyers  Committee  for  Civil  Rights  under  Law,    ■ 
R.  Peter  Anderson. 
Massachusetts  Lav  Reform  Institute, 
Paul  R.  Friedman.^ 
Mental  Health  Laiv  Project, 
Bettye  Kehrer, 
National  Legal  Aid  and  Defender  Association, 
Bob  Bolger. 
Sandy  DeMent, 
National  Resource  Center  for  Consumers  of  Legal  Services, 

Edward  C.  King. 
National  Senior  Citizens  Laiv  Center, 
Laura  Macklin. 
Neighborhood  Legal  Services, 
Gerry  Spann, 
Public  Citizen  Litigation  Group, 

Jim  Cohen, 
Sierra  Club  Legal  Defense  Fund. 


1  Signing  in  individual  capacity. 
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U.S.  District  Court, 
Eastern  District  of  Pennsylvania, 

Philadelphia,  Pa.,  May  25,  1979. 
Re:  H.R.  2202,  96th  Congress. 

Hon.  Peter  W.  Rodino,  Jr., 
Chairman,  Judicial  Committee, 
Rayburn  Building,  Washington,  D.C. 

Dear  Congressman  Rodino:  I  take  the  liberty  of  addressing  a  limited  consid- 
eration involved  in  the  above  legislation. 

I  understand  that  there  is  considerable  opposition  to  the  abolition  of  diversity 
jurisdiction  from  both  the  Philadelphia  Bench  and  Bar.  I  suggest  that  the  basis 
for  this  opposition  cannot  be  found  either  in  the  Constitution  or  in  the  traditional 
underlying  justifications  for  diversity  jurisdiction.  The  opposition  to  the  bill  is 
based  solely  on  the  fact  that  the  courts  in  Philadelphia  are  crowded,  have  an 
unseemly  backlog  and  would  be  further  burdened  if  the  litigation  now  in  this 
court  because  of  diverse  citizenship  were  returned  to  the  State  courts.  This  rea- 
soning is  parochial,  short-sighted  and  totally  unjustified. 

In  the  first  place,  diversity  jurisdiction  is  historically  justified  because  of  the 
notion  that  an  out-of-stater  suing  an  in-stater  would  get  a  fairer  trial  in  a  fed- 
eral court  than  he  or  she  would  get  in  a  state  court.  Never  was  the  justification 
for  it  the  inability  of  some  state  courts  to  discharge  their  obligations  to  their 
citizens.  Diversity  cases  by  their  nature  involve  no  federal  question.  Federal 
judges  sitting  on  diversity  cases  must  follow  state  law  whether  they  agree  with 
it  or  not.  They  are  powerless  to  make  law  since  their  conclusions  in  diversity 
cases  can  be  upset  by  the  lowest  court  of  the  state  in  which  they  sit. 

I  suggest  that  diversity  jurisdiction  was  never  designed  to  make  the  federal 
courts  the  dumping  grounds  for  cases  that  belong  in  the  state  courts,  but  which 
the  state  courts  are  unable  or  unwilling  to  handle.  Reduced  to  its  lowest  terms, 
the  Philadelphia  argument  is  this:  Our  state  courts  are  too  slow  and  the  legisla- 
ture is  unwilling  to  provide  suflScient  judicial  manpower ;  therefore  the  Congi'ess 
should  take  up  this  state  burden  and  Congress  should,  in  effect,  provide  us  with 
the  additional  judges  we  need.  I  suggest  that  the  mere  statement  of  this  propo- 
sition reveals  its  fallacy. 

Second,  the  position  of  the  Philadelphia  Bench  and  Bar  loses  sight  of  the  fact 
that  this  is  nation-wide  legislation  and  is  not  confined  to  the  borders  of  Phila- 
delphia County,  Pennsylvania.  It  loses  sight  of  the  fact  that  in  many  districts 
of  the  country  it  is  the  federal  courts  which  lag  far  behind  the  state  courts 
because  of  the  vast  increase  in  federal  litigation  in  the  past  five  or  ten  years. 
For  example :  in  Michigan,  if  a  case  is  started  in  the  state  court  and  the  defend- 
ant wishes  to  delay,  the  case  is  removed  to  the  district  court  if  there  is  diver.se 
citizen.ship.  The  Southern  District  of  Florida  is  far  behind  in  its  civil  docket, 
as  is  the  Southern  District  of  California,  to  mention  only  a  few  examples. 

It  seems  to  me  rediculous  to  make  Philadelphia  the  determinative  factor  for 
the  entire  country  throughout  which  the  abolition  of  diversity  is  badly  needed. 

Over  the  past  several  years  the  litigation  which  belongs  in  federal  courts, 
namely  federal  question  litigation,  has  proliferated  and  become  infinitely  more 
complex.  Thus,  complicated  security  cases,  class  actions,  antitrust  suits,  employ- 
ment discrimination  and  civil  rights  actions,  to  mention  only  a  few  areas,  have 
burgeoned  to  the  point  where  federal  courts  are  unnecessarily  burdened  by  di- 
versity cases  and  impeded  in  the  disposition  of  cases  they  should  by  tradition  and 
role  decide. 

I  strongly  urge  that  the  myopic  arguments  advanced  by  the  Philadelphia  Bench 
and  Bar  be  rejected  and  the  legislation  enacted. 
Sincerely  yours, 

Joseph  S.  Lord,  TIT. 

CJiief  Justice. 


MAGISTRATES  REFORM 
APPENDIX  IV— ADDITIONAL  STATE:\IEXTS 

(a) 

Federal  Defenders  of  San  Diego.  Inc., 

San  Diego,  Calif.,  March  12,  1979. 
Re  Magistrate  Act  of  1979,  S.  237. 

Hon.  Robert  AV.  Kastenmeier, 

Chairman,    Suhconwiittce    on    Courts.    Civil   Liberties,    and   Administration    of 
Justice,  House  of  Representatives,  Committee  on  the  Judiciary,  Washing- 
ton, D.C. 
Dear  Congressman  Kastenmeier:  As  a  federal  defender  in  the  Southern  Dis- 
trict of  California  which  has  a  substantial  criminal  caseload  that  utilizes  three 
full-time  and  two  part-time  magistrates  as  well  as  Chairman  of  the  Legislative 
Committee  of  the  Defender  Committee  of  the  National  Legal  Aid  and  Defender 
Association,  I  would  like  to  offer  several  suggestions  on  the  proposed  Magistrate 
Act  of  1979,  S.  2.37.  introduced  by  Senator  DeConcini.  This  legislation  will  have 
far-reaching  effects  on  the  improved  utilization  of  judicial  resources  in  the  han- 
dling of  civil  and  criminal  cases  in  the  district  court,  but  there  are  several  areas 
in  which  the  proposed  legislation  might  be  improved. 

CONSENSUAL   TRIAL    OF    LOW-GRADE    FELONIES 

The  proposed  legislation  should  be  modified  to  permit  upon  the  consent  of  the 
parties  a  magistrate  to  conduct  any  and  all  proceedings  in  a  jury  or  nonjury 
criminal  case,  except  a  capital  case,  including  judgment  and  commitment,  but 
with  the  express  proviso  that  the  magistrate  could  not  impose  a  sentence  of  con- 
finement in  excess  of  IS  months.  Experienced  lawyers,  whether  they  be  prosecu- 
tors or  defense  lawyers,  recognize  that  many  felony  charges  returned  by  the 
grand  jury  will  not  result  in  a  sentence  in  excess  of  IS  months.  These  low-grade 
felonies  could  be  with  the  consent  of  both  parties  tried  before  the  magistrate. 
This  would  relieve  some  of  the  burden  of  the  district  court,  but  more  importantly 
it  would  provide  an  additional  option  in  the  utilization  of  the  magistrate  re- 
sources. The  consent  would  not  be  unduly  obtained,  for  it  would  be  no  different 
than  the  present  situation  in  which  the  defendant  exerci.ses  the  ri.ght  to  trial  by 
jury.  Given  the  dynamics  of  the  district  court,  this  provides  an  important  option 
that  would  protect  the  right  to  trial  by  jury  at  the  same  time  conserving  district 
court  resources.  If  this  alternative  procedure  to  the  district  court  jury  trial  is 
selected,  then  the  need  for  review  by  the  district  court  would  be  unnecessary, 
and  the  proposal  should  provide  for  a  direct  appeal  to  the  court  of  appeals  like 
any  other  criminal  felony  conviction.  This  procedure  is  especially  important  in 
federal  practice  where  there  is  only  rare  use  of  preliminary  hearings  that  permit 
<a.se  assessment. 

MAXIMUM    LIMITATION    ON    SENTENCES    OF    CONFINEMENT 

A  magistrate  may  hear  several  petty  offen.ses  arising  out  of  the  same  action. 
Federal  law  permits  wide  use  of  consecutive  .sentences,  and  if  a  defendant  was 
convicted  of  five  petty  offenses  a  magistrate  might  be  able  to  impose  a  sentence 
of  three  years  confinement.  In  federal  practice,  a  commitment  in  excess  of  six 
months  will  usuallv  mean  that  the  prisoner  is  removed  from  the  community  and 
transferred  to  one  "of  the  various  satelUte  federal  prison  facilities.  If  a  sentence 
of  IS  months  is  going  to  be  imposed  in  any  case,  it  should  be  by  a  district  court 
judge  whether  it  is  a  felony  offense  or  an  accumulation  of  petty  or  misdemeanor 
offenses. 
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CONSENSUAL    JUEISDICTION 

Tlie  proposed  amendments  to  IS  U.S.C.  3401  should  preserve  the  risht  of  the 
defendant  to  be  heard  before  a  district  court  judge  in  a  petty  or  misdemeanor 
offense.  The  term  "heard"  is  used  rather  than  "tried"  which  is  in  the  existing 
legislation  because  the  election  is  often  made  just  to  enter  a  plea  of  guilty  and  be 
sentenced  by  a  district  court  judge. 

Although  the  proposed  legislation  makes  a  change  so  that  the  defendant  charged 
with  a  petty  offense  must  demand  a  trial,  I  would  urge  that  formal  written  con- 
sent be  obtained  from  any  defendant,  even  a  person  charged  with  a  petty  offense, 
if  they  might  be  subject  to  confinement.  This  is  the  standard  used  to  ceterniine 
the  need  for  appointed  counsel  under  Argersinger  v.  Hamlin,  407  U.S.  75  (1972). 
If  the  i>erson  faces  confinement  from  the  magistrate,  it  would  be  wise  to  have 
the  express  consent.  In  the  overwhelming  bullv  of  petty  offenses,  traffic  offenses 
on  military  enclaves,  there  would  not  be  much  exi>ectation  of  Imprisonment  and 
the  demand  procedure  might  be  appropriate.  Further,  the  right  to  be  heard 
before  a  judge  of  the  district  court  should  also  include  a  provision  "or  a  different 
magistrate  with  the  consent  of  the  defendant."  In  many  instances,  the  refusal  to 
consent  to  force  the  case  into  the  district  court  arises  out  of  reluctance  to  have 
the  case  heard  before  a  particular  magistrate,  and  this  might  be  alleviated  by 
providing  the  random  assignment  to  a  different  magistrate  so  as  to  relieve  the 
load  of  the  district  court  for  a  petty  or  minor  misdemeanor  offense.  This  sug- 
gestion follows  the  principle  of  .subsidiarity  which  is  designed  to  dispose  of  the 
case  at  the  lowest  level  possible  consistent  with  the  interests  of  justice  and  that 
of  both  parties. 

PROSECUTORIAL    REFERENCE    TO    THE    DISTRICT    COURT 

Proposed  subsection  (f )  of  IS  U.S.C.  3401  is  inappropriate,  for  the  prosecutor 
with  his  or  her  unfettered  charging  power  could  easily  classify  the  offense 
initially  as  a  felony  so  as  to  require  disposition  in  the  district  court.  This  pro- 
vision lias  the  potential  for  severe  abuse,  for  once  the  prosecution  has  character- 
ized the  criminal  wrongdoing  as  a  mi.sdemeanor.  the  selection  of  the  case  to  go 
to  the  district  court  might  arise  out  of  the  fact  that  the  defendant  wished  to 
contest  the  matter  liefore  the  magistrate  (now  permitted  with  a  jury  trial).  Also, 
the  prosecutor's  generation  of  cases  gives  great  calendar  manipulation,  and  this 
device  smacks  of  unfairness  because  of  the  danger  of  the  prosecutorial  selection 
forcing  a  particular  misdemeanant  defendant  to  the  district  court. 

HEARINGS    ON    MOTIONS    TO    SUPPRESS    EVIDENCE 

Clarification  is  necessary  on  the  function  of  district  court  review  of  a  hearing 
of  a  motion  to  suppress  evidence  conducted  by  a  magistrate.  The  cases  are  tm- 
certain  as  to  when  there  should  be  de  novo  review  by  the  district  courts.  The 
motion  to  suppress  hearing  which  involves  an  important  fact-finding  process  that 
may  be  disr)0.sitive  of  the  criminal  case  should  be  heard  before  the  magistrate 
with  the  consent  of  the  defendant.  If  the  government  loses  this  motion,  it  has 
a  pretrial  appeal  (18  U.S.C.  3731),  but  the  defendant  does  not.  DiBella  v.  United 
Siates.  369  U.S.  121  (1962).  The  decision  should  be  treated  as  made  by  a  district 
court  judge  with  the  appellate  remedy  to  the  court  of  appeals,  not  the  district 
court.  Since  many  criminal  ca.ses.  especially  those  involving  controlled  substances, 
involve  suppres.sion  of  evidence  or  statements,  the  clarification  by  statute  would 
encourage  greater  use  of  the  magistrates. 

MAGISTRATES    AS    JUDGES 

The  characterization  of  these  important  judges  as  "magistrates"  is  unfortu- 
nate. If  the  volume  of  federal  district  court  business  was  evaluated,  the  magis- 
trates handle  the  overwhelming  bulk.  They  are  judges,  and  they  should  be 
called  judges.  Bankruptcy  judges  are  appointed  by  the  district  court  in  the 
same  fashion  as  magistrates,  and  the  magistrates  should  not  be  differentiated 
from  these  other  specialized  judicial  officers.  In  196S  Congress  transformed  the 
"ronimissioner"  into  a  "magistrate"  because  of  the  expanded  jurisdiction  in 
assiuuing  many  duties  that  would  otherwise  be  handled  by  a  district  judge.  Then 
a  magistrate  earned  .$22. .WO  a  year,  hut  today  a  magistrate  may  earn  twice  that 
sum.  Those  with  ten  years  law  practice  earn  approximately  $6,000  less  than  that 
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provided  for  a  district  court  jwdge.  The  duties  of  the  magistrate  under  the- 
proposed  legislation  will  be  made  comparable  with  the  municipal  court  judge  in 
California  (salary  approximately  $49,000). 

Within  the  various  federal  district  court  communities  there  is  not  the  same 
homogeneous  and  essential  rapixirt  between  the  two  levels  of  judiciary  as  found 
on  the  state  bench  between  municipal  and  superior  court  judges.  To  achieve 
more  efficient  and  harmonious  utilization  of  these  valuable  judicial  resources,  the 
title  of  magistrate  which  serves  as  a  barrier  should  be  eliminated. 

The  suggestion  that  tlie  magistrates  be  treated  as  associate  judges  is  not  with- 
out precedent,  for  in  Illinois  the  junior  judicial  officer  was  at  one  time  called 
a  magistrate.  Later  tlie  term  "associate  judge"  was  applied.  This  ambiguity 
which  causes  continuous  concern  as  to  whether  a  magistrate  is  a  real  judge 
is  mihealthy.  The  proposed  legislation  encourages  the  merit  selection  of  magis- 
trates, increases  their  i-esponsibilities.  and  permits  them  to  conduct  jury  trials. 
They  would  now  serve  as  an  integral  part  of  tlie  local  federal  judiciary,  and 
this  judicial  office  should  be  recognized  with  the  correct  appellation  of  judge. 
The  increased  respect  will  attract  well  qualified  candidates  to  serve  in  the 
exercise  of  these  substantially  increa.sed  judicial  responsibilities. 

This  week  the  Senate  may  take  action  on  this  proposed  legislation,  but  I  hoi>e 
the  House  will  carefully  evaluate  its  potential  impact  on  the  practice  in  federal 
courts.  This  legi.«:lation  is  designed  to  achieve  better  utilization  of  federal  judicial 
resources,  a  nieritworthy  goal.  The  propo.sed  amendments,  in  my  opinion,  are 
directed  to  achieve  that  g^oal  but  also  ensure  that  the  person  appeai-ing  before 
the  magistrate  has  a  meaningful  and  non-coerced  option  to  seek  to  have  his  case 
heard  liefore  a  district  judge. 
Sincerely, 

John  J.  Cleary. 
Executive  Director. 
(b) 
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COI^SIDERATIOXS    FOR    EFFECTI\'E    USE    OF    MAGISTRATES 

Altbough  all  districts  in  the  circuit  are  burdened  by  heavy  caseloads,  it  must 
"be  recognized  that  case  processing  problems,  and  therefore  the  needs  of  the 
various  districts,  differ.  Relevant  factors  in  the  design  of  a  program  to  use 
magistrates  most  effectively  to  meet  those  needs  include:  (1)  the  size  of  the 
district ;  (2)  the  number  of  judges  and  magistrates  and  the  ratio  between  them  ; 
(3)  whether  there  is  a  high  volume  of  filings  in  the  district ;  and  (4)  the  relative 
competency  of  the  magistrates.  The  development  of  local  rules  prescribing  a 
system  of  referral  of  cases  to  magistrates  should  be  begun  only  after  a  careful 
consideration  of  these  factors. 

It  should  be  emphasized  that  unanimity  among  judges  as  to  implementation  of 
a  referral  system  is  an  important  ingredient  in  the  efficiency  and  success  of  the 
system.  Counsel  are  understandably  perplexed  by  the  practice  of  some  judges 
who  severely  restrict  magistrates'  jurisdiction  while  other  judges  delegate  maxi- 
mum jurisdiction.  Some  judges,  it  is  true,  are  hesitant  to  delegate  maximum  juris- 
di'^tion  to  magistrates  whose  ability  or  competence  they  question.  As  a  result, 
the  only  solution  to  the  problem  appears  to  be  for  the  bench  and  bar  to  cooperate 
to  the  fullest  extent  to  insure  that  vacancies  in  magistrate  positions  are  filled 
wif-h  persons  with  the  greatest  ability  and  competence. 

It  would  seem  that  thp  larger  tlie  district,  the  greater  the  need  for  a  r-lenrlv 
defined  referral  system.  For  example,  in  a  district  where  there  is  one  magistrate 
and  one  or  two  judges,  an  informal  .system  of  referral  may  be  adequate.  On  the 
ntlier  hand,  in  a  large  district  where  several  magistrates  serve  many  judges,  a 
more  formal  system  is  generally  needed.  Basically,  there  are  five  types  of  referral 
systems  which  could  be  implemented.  The  relative  advantages  and  disadvantages 
of  each  are  discussed  below. 

(A)    ASSIGNMENT   OF    MAGISTRATE   TO   PARTICULAR   JUDGE  (S) 

"Magistrates  could  be  assigned  to  assist  a  particular  judge  or  judges.  An  ad- 
vantage of  such  an  assignment  system  is  that  the  magistrate  may  be  able  to 
develop  a  clo.se  working  relationship  with  the  judges  to  whom  he  is  assigned, 
to  the  extent  that  the  magistrate  becomes  the  "alter  ego"  of  the  judges.  Some 
commentators  feel  that  multi-judge  courts  using  this  system  may  find  that  (1) 
the  magistrate's  lack  of  contact  with  the  other  judges  results  in  a  concomitant 
narrowing  of  the  magistrate's  experience  and  per.spective,  and  (2)  maeistrates 
are  overused  or  underused  by  the  judges  to  whom  they  are  assigned.  However, 
these  two  considerations  do  not  appear  to  weigh  heavily  against  the  system's  use. 

For  optimum  results  under  the  "alter  ego"  approach,  it  seems  that  the  proper 
ratio  is  one  magistrate  per  judge.  However,  the  committee  suggests  that  in  a 
multi-judge  high-volume  court,  a  relatively  efficient  and  workable  ratio  may  be 
one  magistrate  per  two  judges. 

(D)    REFERRAL  OF   SPECIFIC   CATEGORIES  OF  CASES  TO  ALL  MAGISTRATES   ON   A   RANDOM 

BASIS 

Specific  categories  of  cases  could  be  randomly  assigned  to  magistrates  by  the 
clerk  of  the  court  when  the  cases  are  filed.  Advantages  of  case  assignment  include : 
(1)  the  judges  do  not  have  to  spend  time  deciding  which  cases  to  refer  to  a 
magistrate;  (2)  each  judge  obtains  approximately  the  same  assistance  from  the 
magistrates;  and  (3)  the  magistrates  develop  expertise  in  handling  particular 
categories  of  cases  referred  to  them.  The  chief  disadvantage  is  lack  of  uni- 
formity in  areas  of  law  where  magistrates  diifer.  Although  some  differences 
between  the  various  judges  in  each  di.strict  are  common  when  the  case  law  is 
not  clearly  defined,  a  problem  occurs  when  a  judge  adopts  one  magistrate's 
report  and  recommendation  in  a  particular  case  and  then  several  months  later 
adopts  the  report  of  another  magistrate  that  is  based  on  a  different  interpretation 
of  the  law.  The  result  is  inconsistency  in  the  judge's  rulings  and  the  judge  may 
not  be  aware  of  the  inconsistency  even  though  he  exercises  due  diligence  in  read- 
ing the  reports  and  recommendations. 

(C)    SPECIALIZATION   BY   INDIVIDUAL    MAGISTRATES 

Each  magistrate  could  specialize  in  particular  categories  of  cases.  The  adyan- 
ta"-es  of  specialization  are  :  (1)  each  magistrate  becomes  a  specialist  and  develops 
expertise  in  particular  areas  of  the  law;  (2)  judges  do  not  spend  time  deciding 
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-v\'hich  oases  to  refer  to  magistrates;  (3)  the  iwssibilitv  for  inconsistency  is 
eliminated ;  and  (4)  each  magistrate  helps  all  judges  equally.  The  disadvantages 
include:  (1)  one  magistrate  might  be  handling  a  more  difficult  or  voluminous 
category  and  the  work  may  not  be  distributed  equally ;  (2)  the  work  may  become 
uninteresting  and  routine  for  the  magistrate;  and  (3)  the  field  of  law  in  the 
district  may  become  narrowed  because  of  single-magistrate  review. 

(D)     CASE-BY-CASE   REFERRAL   BY   DISTRICT   JUDGE 

The  case-by-case  system  may  be  the  most  useful  in  a  small  district  where 
there  is  just  one  magistrate  and  one  or  two  judges.  However,  in  a  large  district 
the  disadvantages  are  that:  (1)  some  judges  may  refer  both  a  greater  volume 
of.  and  more  complicated,  cases  than  other  judges;  (2)  judges  may  find  them- 
selves competing  against  one  another  for  use  of  magistrates;  (3)  magistrates 
may  compete  among  themselves  for  assignments  from  particular  judges;  (4) 
where  extensive  proceedings  have  occurred  before  the  judge,  attorneys  may 
sometimes  take  the  position  before  the  magistrate  that  the  judge  previously 
decided  the  issue,  resulting  in  a  considerable  waste  of  the  magistrate's  time 
reviewing  the  earlier  proceedings  to  confirm  the  existence  of  the  ruling;  and  (5) 
confusion  is  easily  created  when  the  referral  order  does  not  reach  the  magistrate 
or  when  the  judge  overlooks  the  referral  to  the  magistrate  and  enters  an  order 
in  the  case. 

(e)    combination  of  systems 

Combinations  of  the  systems  discussed  above  may  be  used  to  achieve  special- 
ization and  efficiency  (assigned  categories)  with  flexibility  and  diversity  (case 
by  case  references). 

The  authority  of  magistrates  has  been  statutorily  expanded  and  will  likely  be 
expanded  even  further  in  months  to  come.  In  view  of  this  fact  and  the  fact  that 
the  cost  of  establishing  a  magistrate  position  witli  staff  and  continuing  it  from 
year  to  year  is  less  than  half  the  cost  of  establishing  and  continuing  a  judge  posi- 
tion with  staff,  we  believe  that  expanded  and  effective  use  of  magistrates  will  sig- 
nificantly speed  cases  to  disposition  and  therefore  cause  a  reduction  in  costs  to 
the  litigants  and  the  system  in  general. 

The  committee  recommends : 

(1)  that  the  bench  and  bar  cooperate  to  the  fullest  extent  possible  to 
ensure  that  only  the  highest  qualified  individuals  are  appointed  to  fill  United 
States  magistrates  positions  in  this  circuit  as  such  positions  are  created 
or  as  vacancies  occur  : 

(2)  that  magistrates  be  used  to  the  fullest  extent  possible  inuler  existing 
law  with  their  functions  tailored  to  the  needs  of  the  individual  districts: 

(3)  that  each  district  establish  or  update  local  rules  clearly  defining  its 
system  of  referral  of  cases  to  magistrates,  after  the  limits  of  majcistrates' 
authority  is  ultimately  defined  by  Congress  in  coming  months.  Factors  and 
considerations  discussed  in  this  report  might  provide  a  starting  point  for 
development  of  such  rules ; 

(4)  that  consideration  be  given  to  providing  magistrates  with  adequate 
physical  facilities  to  handle  their  current  duties  plus  their  augmented  duties 
as  authorized  under  the  anticipated  magistrate  legislation  : 

(5)  that  consideration  be  given  to  providing  magistrates  with  legal  re- 
search assistance : 

(6)  that  consideration  be  given  to  providing  magistrates  with  comljina- 
tion  of  court  reporters  and  multi-track  electronic  recording  equipment  with 
efficient  transcribing  capabilities. 

«  :):  *  *  *  *  * 


APPEXDIX  V— SUPPLEMEXTAL  MATERIALS  SUB:MTTTED 

BY  WITXESSES 

(a)  By  Honorable  Daniel  J.  Meador 

(1)  TRIAL  BY  FEDERAL  MAGISTRATE: 
A  COXSTITUTIOXAL  AXALYSIS 

Although  U.S.  magistrates  are  important  judicial  officers  of  the  district  courts, 
appointed  by  and  serving  under  the  supervi.siou  of  the  courts,  magistrates  are 
not  fully-fledged  judges  appointed  under  Article  III  of  the  Constitution  and 
enjoying  its  protections  of  lifetime  tenure  during  good  behaviour  and  irreducible 
salary  while  in  office.  For  these  reasons,  and  because  the  judicial  power  of  the 
United  States  is  "vested"'  in  the  Supreme  Court  and  in  the  lower  courts  which 
Congress  has  established  under  Article  III,  proposals  to  permit  civil  and  criminal 
trials  before  magistrates  are  sometimes  met  with  the  objection  that  to  do  so 
would  be  in  violation  of  the  Constitution. 

This  memorandum  examines  the  ground  for  such  objections  and  concludes  that 
they  are  ill-founded  with  respect  to  trials  before  magistrates  appointed  by  the 
district  courts,  specially  designated  to  exerci.se  their  jurisdiction  in  particular 
trials  or  in  named  classes  of  cases,  where  the  procedural  protections  required 
by  due  process  are  maintained,  and  where  a  right  of  appellate  review  by  an. 
Article  III  judge  is  guaranteed.  Because  these  features  are  present  both  in  tiie 
current  language  of  the  Federal  .Magistrates  Act  and  in  proposals  for  expanding 
tlie  trial  powers  of  those  magistrates,  the  memorandum  concludes  that  there  are 
no  supportable  constitutinnal  grounds  for  objection  or  challenge  to  a  trial  con- 
ducted before  a  federal  magistrate. 

I — Federal  Magistrates 

United  States  Magistrates  are  officers  of  the  district  courts,  not  judges  of  some 
inferior  or  "legislative"'  court.  They  are  appointed  by  the  Article  III  judges  of" 
the  court  ^  and  are  at  all  times  subject  to  their  direction  and  control."  Successor 
to  the  U.S.  comnnssioners  system,  tlie  magistracy  was  created  in  1968,  and  its 
powers  somewhat  expanded  and  clarified  by  amendment  in  197(5.^  Congress,  in 
enacting  the  Federal  Magistrates  Act,  was  at  pains  to  note  that  the  jurisdic- 
tion exercised  by  the  magistrate  is  the  jurisdiction  of  the  court  itself,  and  is  not 
grounded  on  any  treatment  of  tlie  magistracy  as  a  separate  system  of  junior  trial 
courts.^  When  a  magistrate  acts,  it  is  by  authority  of  the  district  court,  through 
its  jurisdiction,  and — in  trial-type  decisions — after  special  designation  by  order 
of  the  court  it.self. 

Magistrates  are  appointed  for  a  term  of  years  rather  than  for  life,  the  length 
of  the  term  depending  upon  whether  the  appointment  is  full  or  part-time.^  They 
have  all  the  powers  formerly  exerci.sed  by  U.S.  commissioners,''  may  administer 
oatlis  and  affirmations,"  and  may  try  minor  crimes  and  offenses  when  specially 
designated  to  do  so  by  a  judge  of  the  court  and  when  the  defendant  consents.' 


128  U.S.C.  §  fi.Tl(a).  The  term  "Article  III  judge"  will  be  used  to  describe  a  judicial 
officer  of  the  United  States  who  is  a  judge  or  justice  of  a  court  organized  under  Article  III 
of  the  Constitution,  and  who  enjoys  the  protections  of  tenure  during  good  behaviour  and: 
irreducible  salary  while  in  oflBce,  in  contrast  to  judges  of  courts  which  are  not  organi/od; 
under   that  Article. 

=  28  U.S.C.  §  631(h),  6.36(b). 

••'  Pub.  L.  94-577.  90  Stat.  2729. 

■•  S.  Kept.  \o.  371.  90th  Congress,  2d  Session,  at  31. 

■■2H  U.S.C.  §  631(e). 

0  28   U.S.C.    §  636(a)(1). 

•28  U.S.C.    §  63(!(a)  (2). 

*28  U.S.C.    §  636(a)(3). 
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-As  to  the  exercise  of  these  powers  by  magistrates  tliere  is  not  niiicli  dispute,  al- 
though one  commentator  suggests  that  criminal  trials  by  magistrates — even  with 
the  consent  of  defendants — "encroach''  upon  the  judicial  power  and  are  without 
the  Constitution.  See  note.  The  Validity  of  United  States  Magistrates'  Criminal 
Jurisdiction,  60  Va.  L.  Rev.  697  (1974), 

In  addition  to  these  powers,  the  district  court  may  specially  designate  magis- 
trates within  its  territorial  jurisdiction  to  perform  "such  additional  duties  as 
are  not  incon.sistent  with  the  Constitution  and  laws  of  the  United  States."  2S 
U.S.C.  §  636(b)  (3),  90  Stat.  2729.  Examples  of  magisterial  duties  specifically  ap- 
proved in  the  amended  Act  are:  hearing  and  determining  any  pretrial  matters 
pending  before  the  district  court,  with  8  named  exceptions  for  case-dispositive 
motions  ;  hearing  and  recommending  decision  to  the  district  court  on  the  8  excep- 
tional matters;  and  hearing  and  recommending  disposition  of  petitions  for  post- 
trial  relief  and  prisoner  petitions  challenging  tlie  conditions  of  imprisonment. 
See  §  036(b)(1)  (A).  (B).  Where  a  magistrate  lias  heard  and  determined  a 
matter,  that  decision  is  final  and  may  be  reconsidered  only  where  the  magistrate's 
action  is  "clearly  erroneous  or  contrary  to  law." "  Where  the  magistrate  acts 
only  to  recommend  decision  to  the  judge,  the  court  may  review  the  entire  matter 
de  novo  in  its  discretion,  or  may  recommit  it  to  the  magistrate  for  further 
proceedings."  Magistrates'  trial  actions  are  subject  to  orders  of  the  district  court 
in  making  the  designation  for  trial,  and  may  lie  further  regulated  by  rules  of 
the  court  respecting  procedures  and  the  kinds  of  cases  or  controversies  which 
may  be  referred  to  a  magistrate  within  each  district. 

II — Constitutional    Objections 

Section  1  of  Article  III  of  the  Constitution  provides  tliat  the  judicial  power  of 
the  United  States — 

shall  be  vested  in  one  supreme  Court  and  in  such  inferior  Courts  as  the  Con- 
gress may  from  time  to  time  ordain  and  establish.  .  .  . 
The  second  sentence  of  Section  1,  immediately  following,  requires  that  judges  of 
tliese  "Article  III"  courts  shall  hold  oflice  during  good  behaviour,  and  that  their 
salaries  may  not  be  diminished  while  in  office.  The  various  objections  raised  con- 
cerning trial  before  federal  magistrates  revolve  around  the  grant  of  judicial 
power  in  Section  1  and  its  relationship  to  the  judicial  officers  whom  Congress 
may  require  or  permit  to  decide  cases  or  controversies  falling  within  the  power 
itself. 

There  seem  to  be  two  chief  grounds  of  concern.  One  is  that  trial  by  magistrate 
is  simply  inconsistent  with  the  constitutional  vesting  of  judicial  power  in  courts 
with  judges  who  enjoy  life  tenure.  The  second  is  that  trial  by  magistrate  would 
deny  litigants  some  right  to  an  essential  element  of  justice,  guaranteed  by  the 
terms  of  Article  III  or  another  part  of  the  Constitution. 

Objection  on  tlie  first  ground  implies  either  tbat  the  judicial  power  of  the 
United  States  may  not  be  exercised  by  i)ersons  other  than  Article  III  judges,  or 
that  its  use  by  non-tenured  magistrates  appointed  liy  those  judges  is — nonethe- 
less— incompatible  with  the  courts'  constitutional  role.  Objection  on  the  second 
ground  rests  on  the  view  that  litigants  either  have  a  fundamental  right  to  trial 
before  an  Article  III  judge  whenever  their  case  of  controversy  enters  the  federal 
judicial  system,  or  that  trial  before  a  magistrate  would  deny  to  them  some  otber 
other  element  of  the  due  process  of  law.  Thus  while  the  first  set  of  objections  are 
concerned  with  the  nature  of  the  judicial  system  itself,  the  second  ari.se  from 
the  personal  rights  of  litigants  and  criminal  defendants  within  the  federal  judi- 
cial system. 

1,  MAY  THE  JUDICIAL  POWER  OF  THE  UNITED  STATES  BE  EXERCISED  BY  PERSONS 
OTHER  THAN  JUDGES  OF  COURTS  CREATED  UNDER  ARTICLE  III  OF  THE 
CONSTITUTION? 

The  answer  is  clearly  that  it  may :  Article  III  has  never  been  viewed  as  an 
exclusive  grant  of  power  to  judges  of  Article  III  courts.  From  the  time  of  the 
Constitutional  Convention  onward,  officers  and  tribunals  organized  under  other 
authorities  have  had  the  power  to  decide  questions  within  the  judicial  power 
•of  the  United  States.  For  example,  it  is  generally  accepted  that  members  of  the 


»28   U.S.C.    §  6?,Q{h)  (1). 
10  28  U.S.C.  §  636(b). 
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Convention  expected  most  questions  within  that  power  to  be  decided  in  the 
hrst  instance  by  State  courts.  Records  of  the  Convention  contain  numerous  in- 
dications that  it  was  expected  that  the  Congress  would  in  the  beginning  go  no 
further  than  to  vest  an  admiralty  jurisdiction  in  inferior  federal  courts.  See 
L'enerally.  Farrand.  The  Framinii-  of  the  Constitution,  (;8-123  (1013)  :  2  Farrand. 
The  Records  of  the  Federal  Convention,  45-56  (I'Jll)  ;  Warren,  The  Making-  of 
the  Constitution.  589-41  ( 1937  ed. ) . 

The  States  have  exercised  a  ma.1or  portion  of  the  judicial  power  ever  since. 
The  First  Judiciary  Act  (1  Stat.  73)  repudiates  the  view  that  Article  III  requires 
the  entire  judicial  power  to  be  vested  in  the  federal  courts,  leaving  both  federal- 
question  and  federal  criminal  enforcement  jurisdiction  in  the  State  courts  until 
1875.  See  Warren,  New  Light  on  the  History  of  the  Federal  Judiciary  Act  of 
1789,  37  Harve  L.  Rev.  49  (1923)  :  Warren,  Federal  Criminal  Lairs  and  the  state 
Courts.  38  Harv.  L.  Rev.  ,545  (1925).  Since  that  time  Congress  has  empowered 
a  variety  of  tribunals  to  decide  cases  and  controversies  which  would  otherwise 
be  cognizable  in  an  Article  III  court,  even  though  members  of  those  tribunals 
are  not  accorded  life  tenure  under  Article  III.  Examples  are:  Administrative 
agencies,  "  State  courts,"  territorial  courts,  "  courts  in  unincorporated  terri- 
tories." Indian  courts  on  tribal  membership  questions  related  to  federal  treaty. ^^ 
Consular  Courts  established  by  foreign  concessions,"  military  courts-martial  and 
the  Court  of  Military  Appeals,"  courts  to  determine  private  land  claims  under 
treaties  and  foreign  grants,^®  and  the  Tax  Court,  established  first  as  an  independ- 
ent agency  within  the  executive  branch  and  now  denominated  a  "legislative 
court"  established  under  Congress's  Article  I  powers.^ 

In  Palmore  v.  United  States,  411  U.S.  389  (1973),  a  criminal  defendant  con- 
victed in  a  non-Article  III  court  of  the  District  of  Columbia  argued  that  any 
trial  involving  an  exercise  of  the  judicial  power  of  the  United  States  must  be 
tried  by  an  Article  III  judge.  The  Court  saw  the  claim  as  one  which — 

ultimately  rests  on  the  proposition  that  an  Art.  Ill  judge  must  preside  over 
every  proceeding  in  which  n  charge,  claim,  or  defense  is  based  on  an  Act  of 
Congress  or  a  law  made  under  its  authority.  Id.,  at  400. 
After  canvassing  the  history  of  many  of  the  cases  just  cited,  the  Court  con- 
cluded that — 

It  is  apparent  that  neither  this  Court  nor  Congress  has  read  the  Constitu- 
tion as  requiring  every  federal  question  arising  under  the  federal  law,  or 
even  every  criminal  prosecution  for  violating  an  Act  of  Congress,  to  be  tried 
in  an  Art.  Ill  court  l)efore  a  judge  enjoying  lifetime  tenure  and  protection 
against  salary  reduction.  Id.,  at  407. 
This  issue  is  settled :  Congress  is  not  constitutionally  required  to  provide  that 
every  federal  question  falling  within  the  judicial  power  of  the  United  States 
must  be  decided  in  an  Article  III  court. 

2.     MAY     THE     JUDICIAL     POWER     OF     THE     UNITED     STATES     HE     EXERCISED     BY     NON- 
TENURED    OFFICERS    OF    AN    ARTICLE    III    COURT? 

Again,  the  answer  is  clearly  "yes".  Delegation  of  judicial  power  to  non-nrticle 
III  officers  of  Article  III  courts  is  well-established,  and  may  extend  to  the  whole 
or  part  of  a  case.  The  practice  is  of  equal  antiquity  to  the  organization  of  the 
federal  courts  themselves.  In  Thornton  v.  Carson.  7  Cranch  590.  Chief  Justice 
^Marshall  approved  the  Circuit  Court's  action  in  referring  two  pending  ca*es  to 
arbitrators  under  rule  of  court,  giving  effect  to  the  arbitrators'  awards  In 
Yorl:  and  Ciimherland  N.R.  Co.  v.  Myers.  IS  Howard  240.  the  Court  refused  to 
entertain  objections  claiming  lack  of  jurisdiction  in  a  panel  of  three  arbitrators 
ai)pointed  by  n  Circuit  Court  with  consent  of  the  parties:  instead,  the  Court  pro- 
ceeded to  decide  the  other  questions  presented  on  their  merits.  Likewise,  in 
Ale-Tundria  Canal  Co.  v.  Swan.  5  Howard  89.  the  Supreme  Court  found  that  a 
trial  bv  arl)itrators  appointed  bv  the  court  was  one  of  the  modes  of  prosecuting^ 


"  Cowell  V.  Pen.ion.  28.T  U.S.  22  (1932). 

^"Martin  v.  TJmitei-'K  Lr.<<f<pe.  14  T'.S.  (1  WhPflt.)  ^04. 

1^  American  Jnnvrance  Co.  v.  Canter.  1  Pet.  511  (1828). 

1*  Ooir>7es  V.  liifhrell.  1S2  U.S.  244.  2fi6-7. 

''■' Ster'hen.i  v.  Clierolee  Kafion,  174  U.S.  445. 

i«Tn  Hp  T?osr,  140  U.S.  4.'53. 

1'  O'Cnllnlni,  V.  Parl-er.  ?^\r,  T\S.  ?.-R,  265  (1969). 

IS  TUiitetl  S'Mfps  v.  Cne.  1.^.5  F.S.  70. 

■"'  Roe  20  TT.S.r.  §§  7441  et  esq. 
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a  vsnit  t(i  linal  jiulgnieut  as  well-established  and  as  fully  warrantetl  by  Ia\Y  as  a 
trial  by  jnvy. 

Mr.  Justice  Clifford,  in  Hcckcrs  v.  Fowler,  2  Wall.  123  (1SG4)  found  the  prac- 
tice of  referring  pending  actions  under  a  rule  of  court  to  arbitrators  and  referees 
appointed  by  the  court  to  be  a  mode  of  prosecuting  suits  to  judgment  as  well  es- 
tablished and  as  fully  warranted  as  trial  by  jury,  see  id.,  at  12S-131.  Writing  for 
the  Court,  he  stated  that 

Circuit  Courts,  as  well  as  all  other  Federal  courtvS,  have  authority  to  make 

and  establish  all  necessary  rules  for  the  orderly  conduct  [of]  business  in 

the  said  courts,  provided  such  rules  are  not  repugnant  to  the  laws  of  the 

United  >States.  Id.,  at  128. 

Trial  by  inferior  judicial  officers  such  as  arbitrators  and  referees  was,  he  wrote, 

"well  known  at  common  law"'  and  the  use  of  referees'  reports  as  the  basis  for 

final  judgment  "universally  regarded''  as  proper,  id.,  at  131. 

The  practice  was  not  abandoned  in  later  years.  In  Ex  Parte  Peterson.  253  U.S. 
300,  312  (1920)  Justice  Brandeis  expre.ssed  the  Court's  continuing  views  that 
the  u>so  of  untenured  judicial  officers  was  within  the  constitutional  power  of  fed- 
eral courts : 

Courts  have  (at  least  in  the  absence  of  legislation  to  the  contrary)  inherent 
power  to  provide  themselves  with  appropriate  instruments  required  for  the- 
performance  of  their  duties.  .  .  .  This  power  includes  authority  to  appoint 
persons  unconnected  with  the  court  to  aid  judges  in  the  performance  of  spe- 
cific judicial  duties,  as  they  may  arise  in  the  progress  of  a  case. 
Examples  of  the  use  of  nonjudges  in  case-dispositive  positions  are  widespread 
throughout  the  federal  judicial  system  :  Referees  in  bankruptcy  can  exercise  all 
the  powers  of  the  bankruptcy  court  (itself  the  United  States  district  court  for  that 
district)  except  those  specifically  denied  him  in  the  Bankruptcy  Act.  In  re  Swnrtz, 
130  F.2d  29  (7th  Cir..  1942),  such  as  enjoining  another  court.  11  U.S.C.  §  11(a) 
(15),  holding  a  party  in  contempt,  11  U.S.C.  §  69(b),  or  appointing  receivers.  11 
T'.S.C.  §517.  Yet  the  referee  is  not  a  separate  court:  he  has  no  independent  ju- 
dicial authority.  He  is  "merely  an  officer  of  the  court  of  bankruptcy,  having  no 
power  except  as  conferred  liy  the  order  of  reference.  .  .  ."'  WcUlhnrn  v.  Lcrti. 
2.53  U.S.  268.  271    (1920).  Other  examp'les  are  Commissioners  of  the  Court  of 
Claims  (itself  an  Article  III  court)   (Ct.  CI.  R.  52(a).  (b) )  ;  U.S.  commissioners 
(predecessors  of  magistrates)   exercising  trial  powers.  Rice  v.  Ames,  18  U.S.C 
371   (1901)  ;  and  special  masters  appointed  under  F.R.  Civ.  Procedure  53(b). 

Some  courts  have  analogized  from  the  limits  placed  on  the  use  of  special  mas- 
ters under  Rule  53(b)  to  the  role  of  magistrates.'"  an  analogy  which  the  Suiireme 
Court  last  year  rejected  in  Matheivs  v.  Weher,"^  where  the  court  distinguished 
the  statutory  ix)wers  of  magistrates  from  the  special  restrictions  which  the  Rules 
place  on  use  of  special  masters.  Id.,  at  273.  The  court  had  earlier  determined 
that  the  practical  need  to  reduce  delays  in  litigation  counseled  against  use  of 
special  masters  except  in  "exceptional  circumstances",  Los  Angeles  BrusJi  Mfa. 
Co.  V.  James,-  and  had  indicated  that  it  would  strictly  adhere  to  that  standard 
for  masters.  La  Buy  v.  Howes  Leather  Co."''  Weher  makes  it  evident  that  the 
La  Bun  standard  is'not  applicable  when  magistrates  are  used  in  their  statutory 
role  under  28.U.S.C.  §  636(b). 

It  is  therefore  well-established  both  that  non-article  III  officers  of  Article  IIP 
courts  may  exercise  the  judicial  power,  and  that  magistrates  acting  under  stat- 
utory authority  and  with  the  jurisdiction  of  the  district  courts  which  appoint 
them  are  not  subject  to  the  restrictions  of  Rule  53(b)  of  the  Ferleral  Rules  of 
Civil  Procedure  :  that  is.  their  role  is  not  confined  to  "exceptional  circumstances" 
under  that  rule. 

3.   WOULD  TRIAL  OF  CIVIL  CASES  BY  ^fAGIRTRATES  niVEST  THE  DISTRICT  COURT  OF  ITS 
JURISDICTION.  IN  VIOLATION  OF  ARTICLE  III  ? 

Congress  has  plenary  authority  over  the  jurisdiction  of  the  inferior  courts 
which  it  ordains  and  establishes.  It  seems  a  necessary  inference  from  the  express 
decision  at  the  Constitutional  Convention  to  give  Congress  the  power  to  create 


^^  Kee.  en  ,  Jnnrnm  v.  Bicliardson,  471  F.  2d  12fiR  ffith  Cir.  1072)  in  which  thp  court 
conclndpd  th.Tt  court  conscstion  va«  not  an  "pxccptional  circumstance"  warranting:  use  of 
majristrntps  as  special  ninstcrs.  Tlic  Pirciiit  Court  also  iTOPlicd  that  litigants  are  entitled 
to  case  determination  bv  Article  III  judges,  id.,  at  1271  &  n.  2. 

•1  42'^  U.S.  2f)l    nn7(i). 

"2"2  TT.S.  701    (1927). 

23.352  U.S.  249    (1957). 
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inferior  federal  courts  tliat  the  scope  of  tlie  jurisdiction  of  sucli  courts,  once 
created,  was  also  to  be  determined  by  Congress.  See  e.g.,  Hart  &  Wechsler's 
Tlic  Federal  Courts  and  the  Federal  System,  4-13;  Glidden  v.  Zdanok.  370  U.S. 
530  (1962). 

The  great  contitutional  compromise  tliat  resulted  in  agreement  upon  Art. 
Ill,  S  1  authorized  but  did  not  oldigate  Congress  to  create  inferior  federal 
courts.  .  .  .  Once  created,  tliey  passed  almost  a  century  witliout  exercising 
any  very  significant  jurisdiction.  .  .  .  Tliroughout  this  period  and  beyond 
it  up  to  today,  they  remained  constantly  subject  to  jurisdictional  curtail- 
ment. .  .  .  Id..  5')1  (citations  omitted). 
The  Supreme  Court  has  expressly  recognized  the  power  of  Congress  respecting 
jurisdiction  of  the  federal  courts  on  repeated  occasions.  Two  of  the  most  promi- 
nent are  tihcldon  v.  /S'(Z?,-*  and  Ex  Parte  McCardlc."^  In  the  earlier  case  the  court 
held  that,  exceitt  with  respect  to  the  original  jurisdiction  of  the  Supreme  Court, 
the  disix)sal  of  judicial  power  '"belongs  to  Congress :  and  Congress  is  not  bound 
to  enlarge  the  jurisdiction  of  the  Federal  courts  to  every  subject,  in  every  form 
which  the  Constitution  miglit  warrant.''  In  Ex  Parte  McCardle,  where  the  issue 
was  not  denial  of  jurisdiction  but  its  withdrawal  while  a  petition  for  habeas 
corpus  was  pending  in  the  Supreme  Court,  the  Court  agreed  that  its  jurisdiction 
was  put  at  an  end,  and  that  without  jurisdiction  the  Court  could  not  proceed 
at  all. 

It  is  clear  that  Congress  might,  if  it  chose,  divest  the  district  courts  of  part 
or  all  of  their  present  jurisdiction,  or  might  provide  that  particular  causes  of 
action  be  adjudicated  in  the  first  instance  in  non-Article  III  tribunals,  see 
section  1.  supra.  Of  course,  some  provision  for  ultimate  judicial  review  by  an 
Article  III  court  may  be  necessary  as  a  basic  element  of  due  process  in  some 
circumstances.-"  Indeed,  the  Congress  may  even  abolish  unneeded  Article  III 
courts  (although  their  judges  retain  the  protections  of  section  1).  See,  e.(j., 
Act  of  March  8,  1802,  2  Stat.  132,  abolisliing  the  new  courts  implicated  in  the 
federalist  court-packing  plan  of  jMarbury  v.  Madison,  and  Act  of  October  22, 
1913,  38  Stat.  208,  219,  abolishing  the  unlamented  Commerce  Court.  In  the  latter 
case,  the  judges  were  reassigned,  to  other  courts.  See  also  F.  Frankfurter  &  J. 
Landis,  The  Business  of  the  Supreme  Court  (1928)  25-32. 

But,  while  the  Congress  might  constitutionally  transfer  trial  jurisdiction 
from  the  district  courts  to  other  fora,  giving  trial  authority  to  magistrates  would 
not  constitute  such  a  transfer.  Magistrates  are  not  a  separate  "police"  court 
within  the  federal  system ;  they  exercise  the  jurisdiction  of  the  district  court 
itself,  and  by  its  de.signation  and  referral.  A  magistrate  (1)  may  not  hear  a 
case  unless  it  is  within  the  jurisdiction  of  the  district  court,  (2)  is  apix)inted 
by  that  court  as  a  judicial  officer,  (3)  must  be  specially  designated  to  try  cases, 
(4)  hears  only  the  cases  referred  by  judges  of  the  district  courts,  (5)  is  subject 
to  review  of  right  in  those  courts,  and  (6)  is  subject  to  removal  by  judges  of 
the  court  in  case  of  incompetence,  neglect  of  duty,  misbehaviour,  or  disability. 
These  numerous  instances  of  the  exercise  of  judicial  discretion  by  Article  III 
judges  with  resjipct  to  the  work  of  magistrates  are  inherent  elements  of  any 
trial  before  a  magistrate,  and  do  not  permit  a  conclusion  that  such  trials  oust 
the  district  courts  of  their  jurisdiction.  No  case  will  appear  before*a  magistrate 
unless  referred  by  a  judge  of  the  court,  and  no  ground  has  been  shown  to  con- 
clude that  those  judges  will  abdicate  their  iudicial  responsibilities  to  magis- 
trates. Cf.  Mathcics  V.  Weier,  423  U.S.  261,  274  (1976). 

4.  WOULD  TRIAL  BT  MAGISTRATE  BE  INCOJfPATIBLE  WITH  THE  CONSTITUTIONAL  BOLE 

OF   THE    DISTRICT    COURTS? 

No.  The  protections  of  Section  1  of  Article  IIT  do  not  confer  personal  benefits 
on  individual  judges :  instead,  it  is  clear  from  the  debates  surrounding  adoption 
of  the  Constitution  that  they  were  intended  to  protect  the  judiciary— perceived 
as  the  weakest  of  the  three  branches  of  government — fromi  pressures  to  decide 
individual  cases  in  a  manner  not  warranted  bv  law.  Spe  1,  Farrand,  121;  2  Id., 
44-4.",  429-30:  Warren,  The  Making  of  the  Constitution,  532. 

Hamilton  found  two  chief  virtues  in  the  protections  of  life  tenure  (permanency 
in  office)    and  irreducible  salary;  an  aid  to  consistency  in  decision,  through 

2*40  U.S.  (S  TTow.)  411  flS.-.OK 
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accrued  experience  over  years,  and  a  guarantee  against  removal  for  "wrong' 
decisions.  See  The  Federalist,  No.  78,  at  523-4  and  531,  No.  79  generally.  No.  82. 
As— 

"Notliing  can  contribute  so  much  to  its  firmness  and  independence,  as 
permanency  in  office,  this  quality  may  therefore  be  justly  regarded  as  an 
indispensable  ingredient  .  .  .  and  in  a  great  measure  as  the  citadel  of  the 
public  justice  and  the  public  security."  No.  78  at  523-4. 

Trial  before  federal  magistrates  appointed  and  designated  to  conduct  such 
trials  by  federal  district  courts,  of  cases  referred  to  them  by  judges  of  the  courts 
and  subject  to  their  review,  can  pose  no  threat  to  the  independence  or  tenure  in 
office  of  the  court  itself. 

The  only  suggestions  of  such  a  threat  to  be  found  in  recent  decisions  of  the 
Supreme  Court  are  in  Mr.  Justice  Black's  comments  for  the  Court  in  various 
court-martial  cases.  For  example,  in  Toth  v.  Quarlesr'  he  noted  that  "any 
expansion  of  court-martial  jurisdiction  .  .  .  necessarily  encroaches  on  the  juris- 
diction of  federal  courts  set  up  under  Article  III  of  the  Constitution,  where 
persons  on  trial  are  surrounded  with  more  constitutional  safeguards  than  in 
military  tribunals."  .Justice  Black  went  on  to  discuss  the  virtues  of  Article  III 
courts,  pointing  to  life  tenure  and  irreducible  salary,  and  noting  that  the  pro- 
visions of  Article  III  "were  designed  to  give  judges  maximum  freedom  from 
possible  coercion  or  influence  by  the  executive  or  legislative  branches  of  the 
Government."  His  comparison  of  courts-martial  with  Article  III  courts  is  by 
way  of  demonstrating  the  cumulative  procedural  deficiencies  of  military  tribunals 
Avhich — taken  together — amount  to  a  lack  of  due  process  for  civilian  dependents 
in  capital  cases. 

Later  cases  demonstrate  that  the  true  ground  of  decision  in  Toth  was  the  ab- 
sceuce  of  due  process  for  defendants  in  court-martial  cases,  not  the  nature  of  the 
power  under  which  the  courts-martial  were  constituted.  Thus,  in  Rcid  v.  Covert."^ 
Justice  Black  stressed  that  military  trials  for  dependents  accompanying  soldiers 
overseas  would  deprive  them  of  rights  under  section  2  of  Article  III  (jury  trial 
in  criminal  case)  and  the  Fifth  and  Sixth  Amendments.  Later,  in  O'Callakan  v. 
Parker.""  Justice  Douglas  emphasized  the  shortcomings  of  trial  by  court-martial 
(pp.  263-65)  :  lack  of  a  jury;  no  requirement  for  unanimous  finding  of  guilt;  no 
presiding  judge,  but  a  law  officer  appointed  by  the  commander  who  brought  the 
charges;  different  rules  of  evidence  and  procedure;  and  the  "pervasive"  sug- 
gestion of  command  influence  in  favor  of  convictions. 

Trial  by  magistrate  shares  none  of  these  deficiencies;  it  does  not  encroach  on 
the  jurisdiction  of  district  courts,  for  it  is  conducted  as  an  exercise  of  their  au- 
thority, by  officers  appointed  through  the  court  and  subject  to  their  review.  There 
is  no  suggestion  of  command  infiuence,  of  altered  rules  of  procedure,  of  the  ab- 
sence of  defense  counsel,  and  no  threat  to  the  independence  of  the  court  itself. 
It  seems  reasonable  to  conclude,  therefore,  that  the  courts-martial  cases  do  not 
afford  a  valid  ground  of  attack  on  the  constitutionality  of  trials  before 
magistrates. 

5.    WOULD    TRIAL   BEFORE    MAGISTRATES   DEPRIVE   LITIGANTS   OF  AN   INDIVIDUAL   RIGHT 

GUARANTEED   BY   THE    CONSTITUTION  ? 

The  only  significant  procedural  differences  between  magisterial  trials  and  those- 
conducted  before  district  judges  appear  to  be  the  character  of  the  presiding 
officer  and  the  absence  of  a  jury.  Palmore  and  the  other  instances  of  trial  before 
non-Article  III  bodies  establish  that  there  is  no  constitutional  imperative  for- 
bidding trial  of  judicial  questions  before  non-Article  III  courts.™  The  remaining 


27  350  U.S.  11.  15-17  (1955). 

28.S54  U.S.  1    (1U57). 

"^395  U..S    25S  (1969). 

^  Pal  mote,  "ot  course,  arose  from  a  trial  conducted  within  the  District  of  Columbia—- 
an  enclave  nnrier  exclusive  federal  .iurisdietion.  It  niij;ht  Ije  arsrued  that  Pnlmore  and 
similar  cases  involving  territorial  courts  {American  Ins.  Co.  v.  Canter,  supra),  military 
courts-martial  (O'CaUahan,  supra),  and  trials  before  U.S.  commissioners  in  federal 
enclaves  are  permissible  only  because  of  the  special  powers  which  Congress  exercises  over 
such  enclaves.  This  argument  ignores  the  manj'  instances  (bankruptcy,  trial  of  petty 
offienses  not  on  federal  reservations,  referral  to  arbitrators,  administrative  determina- 
tions, the  Tax  Court,  etc.)  where  the  trial  .iurisdietion  f)t'  non-.\rticle  III  officers  is  not 
tied  to  a  purely  territorial  jurisdiction  of  the  Congress.  Moreover,  the  argument  is  inter- 
nally inconsistent:  If  Article  III  requires  lefe-tennred  judges  as  a  protection  against  pres- 
sure from  Congress  on  the  judiciary,  the  need  should  take  on  greater  rather  than  lesser 
urgency  in  areas  where  Congressional  power  to  govern  is  undiluted  by  the  presence  of  a 
State  legislature  and  judiciary.  Yet  to  accept  the  argument  that  "legislative  courts"  such 
as  those  in  the  District  of  Columbia  are  permissible  only  because  of  the  plenary  power  of 
Congress  in  those  area  is  to  say  that  Congress  may  further  reduce;  the  independence  of  the 
judiciary  in  just  those  areas  where  it  is  most  needed. 
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questions  are  tlius  whether  the  nature  of  magistrates  as  presiding  officers  or 
the  provision  for  trial  without  jury  (with  consent)  create  a  constitutional 
infirmity. 

Trial  before  a  learned  trihu7ial 

At  least  one  State  Supreme  Court  has  held  in  an  analogous  case  that  trial 
Tjefore  inferior  .indicial  officers  may  violate  the  14th  Amendment's  guarantee 
of  due  process  of  law.  In  Gordon  v.  Justice  Court,^  the  California  Supreme  Court 
found  that  use  of  a  non-attorney  judge  (permitted  under  California  law  in  courts 
exercising  powers  somewhat  comparable  to  those  now  held  by  U.S.  magistrates) 
ill  State  trials  of  minor  misdemeanors  punishable  by  imprisonment  denied  due 
process  to  defendants.  The  California  court  seemed  persuaded  by  an  argument 
that  an  attorney-judge  was  essential  if  defendants  were  to  receive  the  full  value 
of  State-provided  defense  counsel  guaranteed  to  them  in  such  cases. 

Th  U.S.  Supreme  Court  expresslv  rejected  this  argument  in  North  v.  Russell. 

44  U.S.L.W.  5085  (1976),  U.S.  .  holding  that  an  accused  charged 

with  a  misdemeanor  for  which  he  is  subject  to  imprisonment  is  not  denied  due 
process  or  equal  protection  of  the  laws  when  tried  before  a  non-lawyer  police 
court  judge  in  Kentucky,  when  a  new  trial  of  right  is  available  in  the  Circuit 
Court.  While  non-lawyers  may  be  appointed  as  part-time  U.S.  magistrates  in 
exceptional  cases  where  lawyers  are  not  available,  28  U.S.C.  §  631(b).  there  are 
now  only  three  such  magistrates  and  they  are  located  in  remote  areas.  There 
seems  no  more  reason  to  assume  that  the  judges  of  district  courts  will  needlessly 
appoint  unqualified  persons  to  the  magistracy  and  then  specially  designate  them 
to  conduct  trials  than  to  assume  that  the  President  and  Senate  will  appoint  non- 
lawyers  as  Article  III  judges  of  the  district  courts  simply  because  there  is  no 
statute  which  requires  such  judges  to  lie  attorneys.  The  courts  exercise  a  reasoned 
judgment  in  the  selection  of  magistrates  qualified  for  judicial  duties  by  training, 
as  well  as  temperment  and  experience.  There  is  no  reason  to  believe,  therefore, 
that  litigants  will  be  denied  the  opportunity  to  appear  before  a  learned  tribunal 
when  their  cases  are  heard  by  federal  magistrates. 

Jiirij  trials 

Will  a  litigant  be  denied  a  right  to  trial  by  jury  if  tried  before  a  magistrate? 
In  criminal  cases  the  right  to  jury  trial  is  guaranteed  in  both  Article  III.  Section 
2  and  in  the  Sixth  Amendment.  However,  except  in  cases  of  petty  offenses— 
which  were  traditionally  tried  Itefore  non-judicial  officers  at  the  time  of  adop- 
tion of  the  Constitution,  and  do  not  now  invoke  trial  by  jury.  Duncan  v.  Louisiana. 
391  U.S.  14.5,  360  (1967).  litigants  will  appear  before  magistrates  only  when 
they  have  knowinglv,  intelligentlv,  and  voluntarily  consented  to  relinquish  that 
right,  and  have  done  so  in  writing.  Such  a  waiver  fully  satisfies  the  conditions 
that  must  be  met  liefore  a  constitutional  right  may  be  said  to  have  been  waived. 

A  criminal  defendant  mav  consent  to  waive  the  privilege  against  self-in- 
crimination. Brnini  v.  Vnitrd  Rtatrs.  3.56  T'.S.  148  (19.53)  :  the  right  to  counsel. 
Adams  v.  T'liitcd  Sitatcs.  317  U.S.  269  C19J2)  :  the  right  to  a  grand  jury  indict- 
ment in  non-capital  cases.  F.R.  Crim.  P.  7(a)  :  the  right  to  be  present  at  trial 
in  such  cases.  Diaz  v.  rnited  Sifates.  223  U.S.  442  (1912)  :  and  the  right  to  trial 
by  jury.  Pafion  v.  T'vitrd  F^tafrs.  281  U.S.  276  (1930).  Indeed,  it  lias  been  said 
that  an  accused  may  waive  any  legal  privilege  as  long  as  there  is  no  constitu- 
tional or  statntorv  mandate  or  public  policy  consideration  which  prohilnts  it, 
Srhiek  v.  United  States.  195  U.S.  65  (1904).  Thus,  there  appears  to  be  no  con- 
stitutional obstacle  that  would  prevent  a  defendant  in  a  criminal  case,  from  la^^ 
fully  waiving  his  right  to  trial  by  jury  in  an  appearance  l)efore  a  magistrate.' 

The  Seventh  Amendment  guarantees  litisants  a  corresponding  right  to  jury 
trial  in  all  suits  wli<^re  the  right  existed  at  <'ommon  law  and  where  the  amount  in 
controversy  exceeds  twenty  dollars.  The  Amendment  governs  all  courts  which 
sit  under  the  authority  of  "the  T'nited  States.'*  including  those  in  the  territorips 
and  the  District  of  Columbia.'"''  A  federal  court  enforcing  a  state-created  right 


1  12  Ci>\.  3d  ?,2X  .52.-  P.  2(1  72  n074>.  ^^  ^,  „    ^^^ 

=^,S'ff^  JolDifton  V.  Zerhst,  :!04  U.S.  4.')S.  4fi4  (W?,S)  :  Carnlev  v.  Cochran,  369  U.S.  506, 
"516  (1962)  :  Bdvkrr  v.  WitK/o,  407  U.S.  514.  .j2.V29  (1972). 

■"•'Til  a  criniini)!  caso.  tlio  (Jovernnipnt  and  court  must  also  a=!senf  to  a  iion-iiirY  tr^al.  A 
i-pfiisal  Ity  oitliPi-  the  nrosccntor  or  tlie  court  to  arrant  a  dpfeudaiit's  rec|U(»st  that  lip  be 
■allowpd  to  waive  a  jury  trial  denies  liim  no  riu:ht.  since  lie  then  sets  what  the  Constitution 
guarantees,  a  jurv  trial  :  Shirier  v.  I'uHed  Htata*.  .'!S0  TT.S.  24  (1905). 

"■■*  PenrKoti  v.  YendeU,  95  U.S.  294,  296  (1S77)  ;  .S7.  J.ouis  K.  C.  Land  Co.  v.  Kansas  Citij, 
-.241  r\S.  419  (191(1). 

==.See,  e.g..  Capital  Traction  Co.  v.  Ilof,  174  U.S.  1,  5  (1S99). 
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will  ordinarily  preserve  this  allocation  of  the  faet-fimliuj;-  function  between  judge 
and  jury,  a  rule  based  on  the  interests  of  the  federal  court  system  rather  than 
the  Seventh  Amen.dnient  itself."^ 

Under  the  PYderal  Rules  of  Civil  Procedure,  any  party  may  make  a  timely 
demand  for  trial  by  jury  on  any  issue  triable  of  right  before  a  jury.  Failure  to  do 
so  liy  servins  a  written  demand  therefor  on  the  other  parties  constitutes  a  waiver 
of  the  right."'  However,  a  waiver  will  not  be  implied  from  a  request  for  a  directed 
verdict.-'"  Therefore  a  trial  may  be  had  before  a  magistrate  without  the  presence 
of  a  jury  in  cases  where  suit  in  question  is  not  a  suit  at  common  law  within  the 
uiean'ing  of  the  Seventh  Amendment.""  or  where  no  party  entitled  to  such  trial 
makes  a  written  demand  under  Rule  38. 

Vnitcd  States  as  defendant 

When  a  civil  case  involves  suit  against  the  United  States,  it  is  even  less  likely 
that  a  non-jury  trial  before  a  federal  magistrate  would  infringe  the  Seventh 
Amendment  guarantee.  That  Amendment  guarantees  trial  before  a  jury  only  in 
"suits  at  common  law''  as  the  term  was  understood  in  1789,  Parsons  v.  Bedford. 
2S  U.S.  (3  Pet.)  443.  44.5-8  (1830).  It  does  not  apply  to  cases  in  admiralty  or 
maritime  jurisdiction.  Romero  v.  Int.  Terminal  Operating  Co.,  358  U.S.  354 
(1950),  or  to  statutory  proceedings  unknown  at  common  law.  such  an  appeal  to 
a  court  of  equitv  to  enforce  an  order  of  an  administrative  body.  XLRB  v.  Jones 
<f  Laughlin  Steel  Corp.,  301  U.S.  48.  Yakus  1.  United  States,  321  U.S.  414,  417 
(1944).  In  actions  unheard  of  at  common  law,  the  Seventh  Amendment  gives  a 
right  to  trial  before  a  jury  only  where  the  action  involves  rights  and  remedies  of 
the  sort  traditionally  enforced  in  an  action  at  law,  Pernell  v.  Southall  Reality,  415 
T'.S.  363  (1974).  action  such  as  it  was  proiier  to  assert  in  courts  of  law  and  by 
the  appropriate  modes  and  proceedings  of  law  in  1789,  SJiields  v.  Thomas,  IS 
How.  (59  U.S.)  253,  262  (1856). 

Suits  against  the  United  States  are  not  trials  at  common  law  within  the  mean- 
ing of  the  Seventh  Amendment,  and  so  do  not  involve  a  right  to  trial  by  jury. 
^ee  Glidden  v.  Zdanoelc.  supra.  This  is  because  the  United  States,  as  sovereign, 
was  not  amendable  to  suit  at  the  common  law.  When  it  consents  to  submit,  to 
suit  in  particular  instances,  it  is  master  of  the  forum  and  terms  of  that  consent. 
Therefore,  actions  for  monetary  claims  against  the  United  States — in  both  the 
district  court  and  the  Court  of  Claims — are  tried  by  the  court  without  a  jury. 
See  28  U.S.C.  §§  2-!02.  1346.  Furthermore,  the  Supreme  Court  has  held  that  pro- 
visions for  actions  against  the  United  States  under  both  the  Tucker  Act.  24  Stat. 
505.  and  the  Federal  Tort  Claims  Act.  00  Stat.  842,  843.  28  U.S.C.  2(i71  et  seq.,  are 
-exercises  of  Congress'  power  under  Article  I  to  pay  debts  of  the  United  States, 
and  do  not  involve  power  conferred  under  Article  III.  See  Brooks  v.  United 
.states.  337  U.S.  49  (FTCA).  and  United  States  v.  Sherwood,  312  U.S.  584.  591 
(Tucker  Act).  Thus,  on  either  gromid  such  suits  do  not  give  rise  to  a  right  to 
jury  trial,  and  in  consenting  to  adjudication  of  claims  against  it  the  United 
States  may  specify  the  forum  in  which  the  adjudication  takes  place. 

Appellate  rerien' 

The  provision  for  appellate  review  of  magistrates'  decisions  further  supports 
the  constitutionality  of  trial  by  magistrates.  When  considering  passage  of  the 
Fe<leral  Magistrates  Act  in  1967.  Congress  evidently  viewed  the  availability  of 
immediate  appeal  to  the  district  court  as  one  element  which — standing  alone — 
would  support  trial  of  minor  offenses  before  magistrates.*'  The  Committee  Report 
points  to  "[t] rials  by  administrative  officers,  by  the  Tax  Court  of  the  United 
States,  and  by  United  States  commissioners  [as]  instances  under  present  law 
in  which  appellate  jurisdiction  is  held  sufficient  to  maintain  the  es.sential  at- 
tributes of  the  judicial  powers."  Id.,  at  31.  Appellate  review  is  not,  of  itself,  an 
element  of  due  process  of  the  laws.  See,  e.g.,  Ortivein  v.  Schtvab,  410  T^S.  656 
(1973)  even  in  criminal  cases.  14th  Amendment  due  process  clau.se  does  not 
require  a  State  to  provide  an  appellate  system)  ;  Lindseg  v.  Xonnet.  405  U.S. 
56.  77  (1972)  (if  full  and  fair  trial  on  the  merits  is  provided,  due  process  does 
not  require  a  State  to  provide  appellate  review).  To  the  extent  that  constitutional 


s'ZTi/rf/  V.  Blue  Ridne  Electric  Cooperative,  35G  U.S.  52.5   (1058). 

"'  Fpderal  Rules  of  Civil  Procedures  .".S. 

s«  Aetna  Life  Ins.  Co.  v.  Kennedn.  .301  U.S.  .398  (19.37)  :  F.R.C.P.  aOCa). 

3»  .S'ee.  e.g.,  McElrnth  v.  United  States.  102  U.S.  420.  440  (1880)  (Suits  to  enforee  olnims 
airainst  tlio  United  States)  :  Katchen  v.  T(ind)j,  382  U.S.  32.3  (19GG)  (Summary  disijosition 
■of  issues  b.v  referee  in  bankruptcy). 

*"  S.  Kept.  371,  90th  Congress,  1st  Session,  30-31. 
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guarantees  are  involved,  however,  due  process  may  require  judicial  review  of 
administrative  action  to  assure  that  fairness  has  been  accorded  in  the  administra- 
tive proceeding.  See,  St.  Joseph  Stock  Yards  Co.  v.  United  States,  298  U.S.  38 
(1936)  ;  Lewis  Dancy,  Inc.  v.  Freeman,  401  F.2d  308,  cert,  denied  394  U.S.  929 
(1968).  On  the  other  hand,  an  administrative  agency  is  fully  competent  to  make 
an  initial  determination  of  jurisdictional  or  constitutional  issues  raised  before  it. 
Sec,  Presque  Isle  TV  Co.  v.  United  States,  387  F.2d  502  (1967)  (requirement  that 
a  party  appearing  before  the  Federal  Communications  Commission  raise  a  juris- 
dictional question  in  the  Commission  before  presenting  it  for  judicial  review  does 
not  deny  process  under  the  5th  Amendment) . 

Appellate  revew  may  most  nearly  become  an  element  of  due  process  in  the 
absence  of  an  alternative  remedy  to  assure  the  fairness  of  a  proceeding  below. 
Compare  Yakvs  v.  United.  States,  321  U.S.  414  (1944)  (exclusive  jurisdictinn  to 
attack  emergency  price  regulations  in  Temporary  Emergency  Court  of  Appeals 
was  construed  not  to  ban  attack  on  statute  pursuant  to  which  regulations  were 
issued  as  part  of  criminal  defense  in  another  forum)  ;  In  Be  3IcArdle,  73  U.S. 
318  (1868).  (alternate  halieas  corpus  jurisdiction  in  Supreme  Court  left  un- 
affected by  Congressional  rei^eal  of  primary  habeas  jurisdiction) . 

Although  not  necessarily  reqtiired  liy  due  process,  an  appeal  of  right  from 
magistrate.s'  decisions  to  the  district  courts  adds  significant  elements  of  pro- 
tection for  the  rights  of  litigants  and  defendants  in  cases  tried  before  magis- 
trates. Whatever  procedural  irregularities  or  errors  of  law  may  have  occurred  at 
trial  may  be  examined  by  the  reviewing  Article  III  district  judge  on  reque>;t  Iiy 
a  party  against  whom  judgment  is  entered  by  the  magistrate,  under  standards 
no  less  rigorous  than  those  now  applied  to  review  of  administrative  decisions 
by  executive  agencies  and  hearing  officers. 

Cases  tried  in  the  first  instance  before  the  Tax  Court  (an  Article  I  or  "legisla- 
tive" court  who.se  judges  .serve  for  12  years)  and  before  State  courts  (whose 
judges  are  often  elected  at  large  or  appointed  by  the  State  legislature)  are  sit- 
uations in  which  ultimate  appellate  jurisdiction  in  Article  III  courts  provide  an 
example  of  Mr.  Justice  Story's  view  of  the  mode  by  which  Article  III  power  may 
be  exercised  and  protected  in  the  federal  courts  : 

the  mode  is  not  limited,  it  may  extend  to  all  such  cases,  in  any  form,  in  which 
judicial  power  may  be  exercised.  It  may,  therefore,  extend  to  them  in  the 
shape  of  original  or  appellate  jurisdiction,  or  both ;  for  there  is  nothing  in 
the  nature  of  the  cases  which  binds  to  the  exercise  of  the  one  in  preference 
to  the  other.  Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  332  (1816). 
Provision  for  discretionary  review  by  the  Courts  of  Appeal  adds  to  these  protec- 
tions, and  further  guards  against  errors  of  law  on  the  part  of  the  magistracy. 
Appellate  review  of  magistrates'  decisions  by  Article  III  judges  reinforces  the 
constitutional  validity  of  trial  before  magistrate,  providing  a  judicial  means  for 
determining  that  litigants  have  received  the  fair  trial  in  a  fair  tribunal  required 
by  due  process  of  law. 

6.    CONCLUSIONS 

The  Constitution  does  not  require  that  every  action  within  the  judicial  power 
of  the  United  States  be  brought  in  a  court  created  under  Article  III  and  tried  hj  a 
judge  of  that  court.  Federal  courts  have  traditionally  used  non-tenured  judicial 
officers  to  aid  them  in  the  exercise  of  their  jurisdiction,  retaining  control  by 
their  powers  of  appointment  and  review.  Magistrates  appointed  by  those  court.s 
and  designated  by  them  to  conduct  trials  act  under  the  direction  and  control  of 
the  courts  in  a  fashion  that  does  not  Invade  the  jurisdiction  of  the  Article  III 
court  or  threaten  the  independence  and  integrity  of  the  federal  judiciary.  Liti- 
gants and  defendants  who  appear  before  magisti-ates'  courts  will  be  afforded  the 
full  process  of  law  guaranteed  them  by  the  Constitution.  Moreover,  the  decision 
of  a  magistrate  is  subject  to  review,  as  of  right,  by  an  Article  III  judge.  For  all 
these  reasons,  there  is  no  sound  constitutional  basis  for  objection  to  permitting 
magistrates  to  try  civil  and  criminal  cases,  subject  to  the  limitations  discussed 
above." 


*'  For  a  oomprphensivfi  trpatmpnt  of  the  princinles  governing  use  of  non-tenurpfl  liiilirial 
offifprs  in  civil  pasos  throneh  1074.  kpp  tliP  mpitiorandiiin  m-pparpfl  by  tlip  .Tnrisdirtion  Siih- 
pominittpp  of  tlip  fVmimittPp  on  thp  Administr.ntion  of  tliP  Fpdpral  Masistratps  Systpin  of  tlie 
.Tiulifi.Tl  Tonfprpnop  of  thp  T'nitPfl  Statps.  titlPd  "Constitutional  and  Statutory  Princinles 
Oovprninjr  thp  Dplpgation  of  Dntips  to  Magistratps".  datpd  Dpcpnihpr  10.  1074.  TIip  staff 
of  thp  .Spnatp  .Tudioiarv  Tommittpp  also  prpojirpd  an  pxrcllpnt  analysis  of  thp  ronstirnrion- 
ality  of  trial  of  minor'  offpnsps  bv  T'.S.  masistratps,  which  is  printpd  at  pajrps  240-2.''".  of 
tlip  Hpaiintrs  on  S.  .'',47.">  and  R.  04.")  hpforp  the  Subcommittee  on  Improvements  in  Judicial 
Machinery,  90th  Congress,  1st  Session  (1967). 
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(2) 

U.S.  Department  of  Justice, 
Office  foe  Improvements  in  the 

Administration  of  Justice, 
Washington,  B.C.  January  19, 1918. 

SUBJECT:  COXSTITUTIONALITY  OF  COXSEXT  TO  TRIAL 
BEFORE  A  FEDERAL  MAGISTRATE 

I. 

Federal  magistrates  may  try  minor  crimes  and  offenses  wlien  specially  des- 
ignated to  do  so  by  a  judge  of  the  district  court  and  when  the  defendant  con- 
sents.^ Under  present  law,  any  person  charged  with  a  minor  offense  may  elect, 
instead,  to  be  tried  before  a  judge  of  the  district  court.^  In  each  case  the  magis- 
trate must  carefully  advise  the  defendant  of  his  right  to  trial  before  a  judge,  and 
trial  may  not  proceed  before  the  magistrate  unless,  following  explanation,  the 
defendant  signs  a  written  consent  which  specifically  waives  both  a  trial  before 
a  judge  and  any  right  to  trial  by  jury  he  may  have.'^  Guidelines  issued  by  the 
Committee  on  the  Administration  of  the  Federal  Magistrates  System  (a  committee 
of  the  Judicial  Conference  of  the  United  States)  also  permit  the  district  courts 
to  adopt  local  rules  permitting  magistrates  to  conduct  civil  trials,  given  the 
consent  of  the  litigants.* 

Article  III  of  the  Constitution  vests  the  judicial  power  of  the  United  States  in 
"one  Supreme  Court  and  in  such  inferior  courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish  .  .  ."  Judges  of  these  "Article  III  courts"  hold  office 
during  good  behavior,  must  be  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate,  and  enjoy  salaries  which  may  not  be  diminished  while  iu 
office.^ 

Since  magistrates  are  appointed  directly  by  the  district  courts  %  serve  for 
terms  of  eight  years  rather  than  for  life ',  and  are  protected  from  reductions  in 
salary  only  by  statute*,  they  cannot  be  considered  judges  of  the  district  courts  in 
which  the  judicial  power  is  vested.  The  jurisdiction  exercised  by  magistrates  at 
trial  is  clearly  that  of  the  Article  III  federal  district  court  ^  and  the  Article  III 
district  judge  directly  supervises  the  magistrate's  actions.^" 

Nevertheless,  doubts  have  been  expressed  that  defendants  cannot  constitu- 
tionally consent  to  trial  before  the  magistrate  rather  than  before  the  district 
judge :  ^  Because  consensual  reference  to  trial  before  federal  magistrates  is  re- 
tained as  a  chief  element  of  current  proposals  to  widen  magistrates  roles  in  the 
trial  of  misdemeanors  and  civil  actions",  these  objections  must  be  carefully 

considered. 

II.   jurisdiction 

The  first  major  ground  for  objection  to  consent  trials  before  federal  magis- 
trates is  based  on  a  challenge  to  their  jurisdiction.  It  is  said  that  the  purpose  and 
protections  of  Article  III  go  to  preserving  the  courts'  subject-matter  jurisdiction, 
and  that  such  defects  cannot  be  waived  or  cured  by  consent.^''  In  effect,  the  ar- 


1  F^ee  28  U.S.C.  §  6.3f)(a)  (1070  ed.)  ;  18  U.S.C.  §  .3401  (1070  ed.).  With  certain  exceptions 
listed  in  18  U.S.CT.  3401  (£),  the  t^rm  "minor  offense"  includes  all  Federal  misdemeanors 
for  which  the  penalty  does  not  exceed  1  year  of  imprisonment,  or  a  fine  of  not  more  than 
$1,000.  or  both.  Id. 

2  18  U.S.C.  §  3401(b)   (1970  ed.) 

3  Id. 

<  "I'rinted  at  Hearing  on  the  Jurisdiction  of  U.S.  Magistrates  Before  the  Subcommittee 
on  Improvements  In  the  Judicial  Machinery  of  the  Senate  Committee  on  the  Judiciary," 
94th  Congres.s.  1st  session  22  (1975)    (exhibit  .V).   (Hereafter  1975  Heaiiiir/s). 

5  Constitution  of  the  United  States,  article  III,  §  1. 

«2S  U.S.C.  §  531  (a)   (1970ed.). 

"28  U.S.C.  §  TiSKe)  (1970)  (Full-time  magistrates.  Part-time  magistrates  are  appointed 
for  4-vears  terms,  id.). 

"Id".,  §  634(1)). 

' ".  .  .  the  jurisdiction  exercised  by  the  magistrate  is  the  .lurisdiction  of  the  court 
itself."  H.R.  Rep.  No.  1629.  90th  Congress,  2d  session  19  (1968)  (hereafter  House  Report). 
"When  a  case  is  tried  before  a  magistrate,  .iurisdiction  remains  in  the  district  court  and  is 
simply  exercised  through  the  medium  of  the  magistrate."  Hearings  on  S.  3.57.5  Before  the 
Subcommittee  on  Improvements  in  the  Judicial  Machinery  of  the  Senate  Committee  on  the 
Judiciarv.  S9th  Congress.  2d  session   (1906),  at  2.3G   (hereafter  1966  Hearings). 

i"2.s  U.S.C.  §  63(;(b)    (1970). 

'1  ^'ee.  e.r/.,  Testimonv  of  Assistant  Attorney  General  Fred  M.  Vinson,  Jr.  (Criminal  Di- 
vision.  U.S.   Department  of  Justice),   printed  in   1966  Hearings,  supra.,  109,   129. 

J-  S.  1613.  O.jth  Congress,  1st  session  (1977). 

"  Note  11,  supra. 
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gnment  is  that  the  .inrisdiction  of  a  federal  court  must  be  exercised  through  the 
j/ersDii  of  an  Article  III  judge  of  that  court. 

The  federal  courts  are  courts  of  limited  jurisdiction,  and  may  exercise  only 
such  jurisdiction  as  is  authorized  l)y  the  Constitution  and  has  Iteen  delegated 
to  them  by  the  Congress."  Since  only  the  Congress  may  confer  jurisdiction  on 
a  federal  court,  it  has  long  been  the  rule  tliat  the  parties  to  a  case  cannot  waive 
lack  of  subject-matter  jurisdiction,  whetlier  by  express  consent,  by  conduct,  or 
by  estoppel.'-'  A  corollary,  embodied  in  Rule  12(h)(3)  of  the  Federal  Eules  of 
Civil  Procedure,  is  that  lack  of  subject-matter  jurisdiction  is  always  oiien  to 
notice  and  objection.  .Jurisdiction  over  the  person,  however,  is  a  waival)le  defect, 
wliich  must  be  asserted  by  the  party  who  would  take  advantage  of  it.  or  be  lost.'* 
It  is  the  court,  not  the  judge,  to  which  these  doctrines  of  subject-matter  juris- 
diction apply.''  Section  1  of  Article  III  vests  the  judicial  power  of  the  United 
States  in  tiie  courts  and  provides  for  life  tenure  of  judges,  but  it  does  not  require 
that  an  Article  III  judge  must  preside  over  every  proceeding  within  the  juris 
diction  of  a  federal  court. 

It  is  apparent  that  neither  this  Court  nor  Congress  has  read  the  Constitution 
as  recpiiring  every  federal  (luestion  arising  under  the  federal  law,  or  even 
every  criminal  prosecution  for  violating  an  Act  of  Congress,  to  be  tried 
in  an  Art.  Ill  court  before  a  judge  enjoying  lifetime  tenure  and  protection 
against  salary  reduction.  Palmorc  v.  United  Htates.  411  U.S.  389.  407  (1973). 
Does  trial  liefore  a  federal  magistrate  violate  the  principle  that  the  parties 
cainiot  confer  subject-ujatter  jurisdiction  by  consent?  The  magistrate  exercises 
no  independent  jurisdiction.  He  or  she  sits  only  l»y  designation  of  the  district 
court  and.  in  non-petty  cases,  only  with  the  consent  of  all  parties.  Tlie  magis- 
trate exercises  only  that  subject-matter  jurisdiction  which  is  authorized  by  the 
Constitution,  delegated  to  the  district  court  Ijy  Act  of  Congress,  and  designated 
by  the  court  itself  to  be  availa'.de  through  its  magistrate  with  the  consent  of 
the  jiarties. 

The  magistrate's  power  to  perform  judicial  functions  depends  entirely  upon 
his  connection  with  the  district  court  which  appoints  him  and  retains  the 
right  to  control  and  supervise  his  conduct  at  all  times.  Therefore,  juris- 
diction remains  in  the  district  court,  wliich  exercises  its  jurisdiction  thnnigh 
the   medium   of   the  magistrate.   The   defendant  consents  merely   to  an   al- 
teration on  trial  procedure,  not  to  a  transfer  of  juri.sdiction  from  the  district 
court  to  another  tribunal.'* 
By  consenting  to  trial  before  a  federal   magistrate,   rather  than  a   district 
judge,  the  parties  do  not  reduce  the  jurisdiction  of  the  district  court  or  confer 
on  the  magistrate  ii  jurisdiction  which  is  otherwise  lacking.  Unless  the  consent 
is  invalid,  the  procedure  poses  no  risks  to  the  authority  of  the  court  or  the  rights 
of  the  litigants. 

III.    CONSENT 

The  Constitution  guarantees  an  enviable  range  of  substantive  and  procedural 
rights  to  both  civil  litigants  and  criminal  defendants,  virtually  all  of  which  may 
be  waived  by  one  willing  to  do  so.  We  do  not  compel  citizens  to  vote,  to  bear 
arms  as  part  of  a  well-regulated  militia,  to  assemble  to  petition  for  a  redress  of 
grievances,  or  to  exercise  the  right  of  free  speech.  While  the  availability  of  these 
rights  is  guaranteed,  their  u.se  is  almost  invariably  voluntary  and  by  consent. 
Indeed,  it  has  been  .said  that  even  an  accused  criminal  defendant  may  con.sent 
to  waive  the  exercise  of  any  legal  right  or  privilege  as  long  as  there  is  no 
constitutional  or  statutory  mandate  or  public  polic.v  consideration  which  pro- 
hibits it.'"  While  this  formulation  probably  goes  too  far  today,  the  thrust  of  the 
decided  ca.ses  strongly  supports  the  right  of  a  civil  litigant  or  criminal  accused 


"  Wri<jht,  Federal  Courts,  3cl  ed.  (107G)  at  17  ;  Turner  v.  Banl;  of  Xnrth  Atnenca.  4  Dall. 
8   (1799^.. 

■i^' Jarl-Kon  v.  Arkton.  8  Pet.  148  (1834)  (consent)  :  M.  C.  rf-  L.  M.  Rij.  Co.  v.  Swafr,  111 
U.S.  .37!)  (1884)  (estoppel)  and  Mitchell  v.  Maurer,  293  U.S.  237  (1934)  (failure  to 
object). 

'■■  Fo>i.  T{.  Civ.  P.  12(b)(1).  See  nlso.  Petroxi'sl;l  v.  H awl; eye- (Security  Ins.  Co.,  350  U.S. 
495  (1950). 

''S<€,   e.fi..   Silliprman.   ^rasters  (nitl   Marjii^tratai  'lart  II.   ."0  N^.Y-Tf-U.    Rev.    1207.   l.".">0 
(1975).  and  the  excellent  staff  nifnioranfliim  printed  at  paf:e  24(1  of  the  "HearinsiS  on  tlie 
l''('dpral   Mai;istiates   .\et   Befnre   tlic   SubromniUtee  on   Improvements  in  the  .Judicial   Ma- 
chinery of  tlic  Sonate  Com.  on  tlie  Jiuliciar}-,"  89th  Congress,  2d  session,  90th  Congress,. 
1st  session  (1900  Hearings). 

1**  }!>(!(!  HedrUidx.  siiiii  II.  .I't'.'.  (cit.ilion  oniittpd). 

^^  Schick  V.  United  States,  19.")  C.S.  05  (1904). 
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to  knowingly,  intelligently,  and  volnntanly  consent  to  waive  rights  which  are 
otherwise  guaranteed  under  the  Constitution  and  laws  of  the  United  States. 

a.  Consent  by  Criminal  Defendants 

The  Constitution  is  especially  solicitious  of  the  rights  of  persons  accused  of 
criminal  offenses.  In  virtually  every  instance,  the  Supreme  Court  has  held  that 
a  criminal  accused  may  lawfully  consent  to  waive  even  the  most  fundamental  of 
these  rights.  Even  a  partial  list  is  lengthy.  Among  others,  a  criminal  defendant 
is  entitled  to  consent  to  the  following  waivers  of  rights  otherwise  guaranteed  : 
The  Fifth  Amendment  privilege  against  compelled  self-incrimination.  Garner  v. 
United  ^7«i^6•.  424  U.S.  648  (1976)  ;  Rogers  v.  United  IStates,  346  U.S.  367 
(1951)  ;  The  Fourth  Amendment  right  to  be  free  from  unreasonable  or  war- 
rantless .searches.  Schncckloth  v.  Bustanmnte,  412  U.S.  218,  219  (1973)  ;  Amos  v. 
United  States.  255  U.S.  313  (1921)  ;  The  right  to  a  speedy  trial  under  the  Sixth 
Amendment.  Barker  v.  Wingo,  407  U.S.  514.  530  (1972)  ;  The  right  to  a  jur.v 
trial  in  a  criminal  case,  guaranteed  both  by  Article  III  and  the  Sixth  Amend- 
ment. Diinean  v.  Louisiana,  391  U.S.  145,  159  (1968)  ;  Patton  v.  United  States, 
281  U.S.  276  (1930)  ;  The  right  to  confront  and  cross-examine  hostile  witnesses 
under  the  Sixth  Amendment.  Brookhart  v.  Janis,  384  U.S.  1  (1906)  ;  The  right 
to  be  represented  by  counsel.  Johnson  v.  Zerbst,  304  U.S.  458,  4(54-()5  (1938)  : 
eomijare,  Farretta  v.  California,  422  U.S.  806  (1975)  (defendant's  right  to 
reject  appointed  counsel)  :  The  right  to  be  present  at  each  stage  of  a  criminal 
proceeding.  Illinois  v.  Allen.  397  U.S.  337  (1970)  :  Diaz  v.  United  States.  223 
U.S.  442  (1912)  :  and  the  right  to  be  free  from  indictment  in  a  non-capital  case 
except  upon  presentment  to  a  grand  jury.  Fed.  R.  Crim.  P.  7(a). 

Perhaps  the  most  significant  instances  in  which  an  accused  has  been  held  to 
enjoy  the  right  to  consent  to  voluntarily  relinquish  other  rights  as  a  criminal 
defendant  are  those  concerning  guilty  pleas  at  trial.  A  plea  of  guilty  is.  in 
effect,  a  waiver  of  the  right  to  put  the  government  to  its  proof.  If  accepted  by 
the  court,  it  waives  the  accused's  constitutional  rights  in  almost  every  respect, 
including  the  privilege  against  self-incrimination,  the  right  to  a  trial  by  jury,  and 
the  right  to  confront  one's  accusers,  and  it  operates  as  a  conviction  of  the  offense 
charged.  Boykin  v.  Alabama.  395  U.S.  238.  243  (1969).  See  also  Tollett  v.  Hender- 
son. 411  U.S.  258.  266-67  (1973)  (voluntary  guilty  plea  also  bars  both  direct  and 
collateral  challenges  to  constitutional  and  other  defects  that  occurred  prior  to 
the  plea).  Parker  v.  Xorth  Carolina.  397  U.S.  790.  798-99  (1970).  although  it 
does  not  preclude  later  challenges  to  the  subject-matter  jurisdiction  of  the  court. 
Blaekledge  v.  Perry.  417  U.S.  21,  30-31  (1974).  Indictment  by  a  grand  jury  which 
had  been  improperly  extended,  for  example,  has  been  held  to  be  a  jurisdictional 
defect  in  the  Second  Circuit,  United  States  v.  Macklin,  523  F.  2d  193  196  C^d 
Cir.   1975). 

6.  Consent  Tyy  Civil  Litigants 

Consent  plays  an  equal  or  greater  role  in  civil  litigation.  See  generally.  An 
Adjudicative  Role  for  Federal  Magistrates  in  Civil  Cages,  40  U.  Chi.L.Rev.'  584 
(1973)  for  representative  examples.  Civil  litigation  necessarily  represents  a  de- 
liberate choice  by  one  or  all  parties  to  commit  a  dispute  to  the  judicial  forum, 
and  in  this  respect  differs  fundamentally  from  criminal  litigation.  Yet  many  of 
the  rights  involved  are  similar.  For  example,  the  right  to  trial  by  jury  is  guaran- 
teed in  both  criminal  and  civil  litigation  (although  not  in  all  classes  of  cases). 
Litigants  are  guaranteed  the  right  to  trial  by  jury  in  civil  cases  at  common  law 
where  the  amount  in  controversy  exceeds  $20.  by  the  Seventh  Amendment  to  the 
Constitution,  yet  the  right  is  not  one  which  compels  a  jury  trial  in  every  such 
case.  Prior  to  adoption  of  the  Federal  Rules  of  Civil  Procedure  it  had  long  been 
the  law  that  the  parties  to  a  civil  action  might  enter  into  a  stipulation  waiving 
a  jury  and  submitting  the  case  to  the  coui't  upon  an  agreed  statement  of  facts, 
without  statutorv  provision  for  waiver.  Henderson's  Distilled  Spirits.  81  U.S.  4'^. 
53  (1872)  •  Rogers  v.  United  States.  141  U.S.  548.  554  (1891),  or  with  such  a 
provision,  Bayls  v.  Traveller's  Ins.  Co.,  113  U.S.  316,  321  (1885).  Rule  38  now 
provides  that  any  partv  to  a  civil  action  may  make  a  timely  demand  for  trial 
by  jury  of  anv  issue  triable  of  right  before  a  jury.  Failure  to  so  serve  a  demand 
con-stitutes  a  waiver  of  the  risht.  However,  a  waiver  will  not  be  implied  from 
a  request  for  a  directed  verdict.  Aetna  Life  Ins.  Co.  v.  Kennedy.  301  U.S.  389 

(1937) 

\  person  may  also  consent  to  be  bound  by  a  judgment  in  a  civil  case  in  which 
he^has  no  right  to  participate,  Beall  v.  Xew  Mexieo.  83  U.S.  535  (1873)  ;  United 
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Suretp  Co.  v.  American  Fruit  Co.,  23S  U.S.  140  (1915),  and  would  have  no  justi- 
ciable case  or  controversy  within  the  court's  jurisdiction  if  present  as  a  party. 
The  right  to  consent  to  a  civil  trial  before  a  person  other  than  an  Article  HI 
judge  is  long-established.  In  Field  v.  Holland,  6  Cranch  (10  U.S.)  8,  21  (1810)  the 
documents  at  issue  had  been  referred  to  an  auditor  for  examination  only,' but 
the  court  indicated  that  had  the  case  been  referred  for  a  full  decision,  the 
master's  award  would  be  binding.  In  Beckers  v.  Foioler,  2  Wall.  (69  U.S.)  123 
(1884),  the  parties  agreed  to  send  their  dispute  to  a  referee,  with  his  report 
"to  have  the  same  force  and  effect  as  a  judgment  of  the  court."  The  court  com- 
pares this  arrangement  to  the  established  power  of  a  court  to  conduct  a  "trial 
by  arbitrators  .  .  .  with  the  consent  of  both  parties."  Id.,  at  128.  Similarly  the 
court  approved  a  consensual  referral  to  a  master  for  final  determination  in 
Kimberly  v.  Arms,  129  U.S.  512  (1889).  And  in  the  recent  case  of  DeCosta  v. 
CBS,  Inc.,  520  F.2d  499  (1st  Cir.  1975),  the  First  Circuit  panel  upheld  the  validity 
of  the  parties'  stipulation  to  refer  a  dispute  over  the  rights  to  the  "Paladin" 
TV  character  to  a  magistrate  for  hearing,  over  a  later  objection  by  the  defendant. 

c.  Standards  for  Waiver 

The  Supreme  Court  has  defined  a  waiver  of  rights  under  the  Constitution  as 
"an  intentional  relinquishment  or  abandonment  of  a  known  right  or  privilege." 
Johnson  v.  Zerbst,  304  U.S.  458,  464  (1938).  Where  important  rights  are  at  i.ssue, 
courts  should  "indulge  every  reasonable  presumption  against  waiver,''  Aetna 
Life  Ins.  Co.  v.  Kennedy,  301  U.S.  389,  393  (1937),  and  they  should  "not  presume 
acquiescence  in  the  loss  of  fundamental  rights,"  Ohio  Bell  Telephone  Co.  v. 
Public  Utilities  Commission,  .301  U.S.  292.  307.  In  many  areas,  presuming  waiver 
from  a  silent  record  is  impermissible.  "The  record  must  show"  that  an  accused 
was  offered  but  intelligently  and  understandably  rejected  the  offer.  "Anything 
less  is  not  waiver."  Carnley  v.  Cochran,  369  U.S.  506  (1962)  (right  to  counsel). 
Compare,  however,  Fed.R.Civ.P.  38,  where  the  right  to  trial  by  jury  is  auto- 
matically lost  unless  a  party  positively  asserts  the  right. 

In  order  for  a  waiver  of  constitutionally-guaranteed  rights  to  be  valid,  it  must 
be  knowingly,  voluntarily,  and  intelligently  given.  See,  e.g.,  Argersinger  v.  Ham- 
Jin.  -'07  U.S.  25  (1972)  (right  to  counsel  in  criminal  trial)  and  Bumper  v.  yorth 
Carolina,  391  U.S.  543  (1968)  (consent  to  warrantless  search).  In  criminal  cases 
the  burden  is  on  the  prosecution  to  prove  both  the  voluntariness  of  consent,  and 
awareness  of  the  right  of  choice.  Id.:  Johnson  v.  United  State-"^.  333  U.S.  10.  13 
(1948). 

It  was  once  the  rule  that  a  privilege  must  be  explicitly  claimed  or  it  would  be 
deemed  to  have  been  waived,  Rogers  v.  United  States,  340  U.S.  367  (1951)  (priv- 
ilege against  compelled  self-incrimination),  but  that  rule  has  been  largely 
abandoned.  The  Court  now  seems  to  prefer  to  reserve  "waiver""  for  "the  process 
by  which  one  affirmatively  renounces  the  protection  of  the  privilege.""  Garner  v. 
United  States,  424  U.S.  648,  654n.9  (1976)  (privilege  against  compelled  self- 
incrimination)  (empha.sis  supplied). 

A  variety  of  factors  may  impair  the  voluntariness  of  a  waiver,  even  though 
knowingly  and  intelligently  made.  Under  Fed.R.Crim.P.  11(d),  for  example,  a 
federal  court  must  assure  that  a  guilty  plea  is  not  induced  by  threats  and  promises 
apart  from  the  plea,  agreement,  and  must  determine  whether  the  plea  has  been 
induced  by  prior  discussions  between  the  prosecutor  and  the  defense  attorneys. 
Voluntariness  may  also  be  absent  when  the  defendant  is  incompetent  at  the  time 
of  the  plea.  Saddler  v.  United  States.  531  F.2d  83,  85  (2d  Cir.  1976),  or  where 
the  plea  is  based  upon  incompetent  advice  of  counsel,  Hammond  v.  United  States, 
528  F.2d  15,  18  (4th  Cir.  1975). 

Although  rule  11  is  not  binding  on  state  courts,  the  record  of  a  state  trial 
must  show  that  a  defendant"s  plea  is  voluntary,  that  he  knowingly  and  intelli- 
gently waived  his  constitutional  rights,  and  that  he  did  so  with  a  full  understand- 
ing of  the  consequences  of  the  plea.  Boykin  v.  Alabama,  395  U.S.  238,  244  (1969). 
See  also,  Henderson  v.  Morgan,  426  U.S.  637  (1976).  But  while  a  plea  induced 
by  unkept  promi.ses  to  the  defendant  is  ordinarily  not  voluntary,  Harris  v.  Super- 
intendent. 518  F.2d  1173,  1174  (4th  Cir.  1975),  failure  to  inform  the  defendant 
of  the  minimum  and  maximum  penalties  does  not  negate  the  voluntariness  of  a 
plea.  Yellowivolf  v.  Morris,  536  F.2d  813,  815-16  &n.2  (9th  Cir.  1976) . 

Entered  in  the  presence  of  the  court,  guilty  pleas  are  arguably  freer  from  many 
forms  of  physical  or  psychological  coercion  which  have  been  held  to  invalidate 
waivers  of  constitutional  rights  in  other  circumstances.  Although  it  found  there 
is  "no  talismanic  definition  of  •voluntariness,'  mechanically  applicable"  in  all 
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situations  involving  alleged  consent  to  a  warrantless  search,  for  example,  the 
Court  in  Schnecldoth  v.  Bustamonte,  412  U.S.  218,  224  (1973),  has  suggested  a 
number  of  factors  to  be  considered :  the  age,  education  and  intelligence  of  the 
person  giving  consent ;  the  presence  or  absence  of  advice  of  his  constitutional 
rights  to  withhold  consent ;  the  length  of  detention  prior  to  consent ;  and  the 
use  of  physical  punishment.  Id.,  at  226.  And  the  Government  must  itself  establish 
the  absence  of  duress  or  coercion,  express  or  implied,  in  obtaining  the  needed 
consent.  Id.,  at  227;  United  States  v.  Rothberg,  460  F.2d  223,  224-5  (2d  Cir. 
1972). 

The  voluntariness  of  consent  is  a  question  of  fact  to  be  decided  bv  the  court, 
Hoover  v.  Beta,  467  F.2d  516  (5th  Cir.— cert,  denied  409  U.S.  1086  (1972) ),  based 
on  the  totality  of  all  the  facts  and  circumstances  of  the  particular  case.  Schneck- 
loth.  supra.  When  the  Government  relies  upon  a  defendant's  consent,  it  has  the 
burden  of  proving  that  the  consent  was  iii  fact  freely  and  voluntarily  given. 
Bumper,  supra,  at  548.  The  Supreme  Court  has  made  it  clear  that  the  burden  of 
proof  in  suppression  hearings  where  consent  is  challenged,  however,  "should  im- 
pose no  greater  burden  than  proof  by  a  preponderance  of  the  evidence."  United 
States  V.  Matlock,  415  U.S.  164, 177  n.l4  (1974). 

IV.   CONSENT   TO  TRIAL   BEFOKE  A   FEDERAL   MAGISTRATE 

Tlie  remaining  issue  is  whether  proposals  for  trial  by  consent  of  the  parties 
before  federal  magisti'ates  violate  the  standards  identified  in  Part  III  of  this 
memorandum.  In  brief,  those  standards  require  that  a  valid  consent  to  waive 
constitutional  or  procedural  rights  at  trial  or  at  critical  stages  of  the  judicial 
process  must  be  knowing,  voluntary,  and  intelligent.  If  consent  is  obtained  from 
one  who  is  unaware  of  the  importance  of  his  action  or  unknowing  of  the  alter- 
natives, it  fails  the  first  test.  If  hidden  or  overt  compulsion  forces  the  consent, 
it  cannot  be  called  voluntary.  And  if  consent  is  obtained  from  a  person  who  has 
not  been  afforded  an  opportunity  to  consider  the  decision,  or  who  is  incapable 
of  intelligently  deciding,  the  third  standard  is  not  met.  The  procedures  suggested 
in  S.  1613  for  consent  to  trial  before  a  federal  magistrate  appear  to  pass  all  three. 

The  most  serious  trials  which  could  be  conducted  before  a  federal  magistrate 
under  S.  1613  are  those  involving  criminal  charges.  While  U.S.  magistrates  (and 
their  predecessors,  U.S.  commissioners)  have  long  been  authorized  to  try  cases 
involving  petty  offenses  (28  U.S.C.  1(3),  3401),  S.  1613  authorizes  district  courts 
to  specially  designate  full-time  magistrates  to  try  most  classes  of  misdemeanor 
as  well.  Before  a  magistrate  may  proceed  to  hear  such  a  non-petty  case,  how- 
ever, "the  magistrate  shall  carefully  explain  to  the  defendant  that  he  has  a 
right  to  trial  before  a  .judge  of  the  district  court  and  that  he  has  a  right  to  trial 
by  jury"  regardless  of  which  judicial  officer  presides.  Proposed  28  U.S.C.  3401(b). 
The  magistrate  may  not  try  any  case  unless  the  defendant  signs  a  written  con- 
sent to  be  tried  before  the  magistrate.  The  consent  document  must  also  specif- 
ically waive  a  trial  before  a  judge  of  the  district  court.  Trials  before  magis- 
trates will  automatically  be  tried  with  a  jury,  unless  the  defendant  also  waives 
a  jury  trial  in  writing  with  the  approval  of  the  magistrate  and  the  consent  of 
the  prosecuting  officer. 

This  procedure  comports  fully  with  the  standards  for  waiver.  The  defendant 
must  be  personally  advised  of  his  rights  in  open  court,  by  a  qualified  and  spe- 
cially designated  federal  magistrate.  Since  the  magistrate  must  personally 
explain  those  rights,  there  is  no  apparent  risk  that  the  explanation  will  be  incom- 
plete or  distorted  by  investigative  or  prosecuting  officers.  Defendant's  consent  is 
evidenced  by  a  written  waiver,  and  the  right  to  jury  trial  is  fully  preserved 
unless  defendant  separately  elects  to  waive  it  as  well. 

This  procedure  assures  that  a  defendant  will  be  fully  advised  of  his  or  her 
rights,  that  the  magistrate  will  personally  determine  that  defendant  is  making 
a  knowing  and  intelligent  choice,  and  that  defendant's  consent  is  not  obtained 
by  compulsion  or  coercion.  The  defendant's  rights  are  automatically  preserved 
unless  the  defendant  personally  chooses  not  to  exercise  them.  A  defendant's 
choice  to  exercise  those  rights  rather  than  waiving  them  imposes  no  adverse 
consequences,  since  he  continues  to  enjoy  exactly  what  he  was  always  entitled 
to  trial  by  jury  before  a  judge  of  the  district  court.  Cf  Singer  v.  United  States, 
380  U.S.  24   (1965). 

S.  1613  also  proposes  amendments  to  28  T^S.C.  636(c)  (1)  to  expand  the  trial 
role  of  magistrates  in  civil  cases  as  well,  with  consent  of  the  parties.  Only  those 
magistrates  specially  designated  by  the  district  court  might  conduct  civil  trials, 

44-811—79 25 


380 

and  trial  may  not  proceed  unless  all  parties  consent  to  the  designation  and 
referral.  Proposed  636(c)(2).  The  district  judge  is  not  to  be  informed  of  the 
parties'  response,  and  may  not  use  any  inducement  to  persuade  the  parties  to 
consent  to  a  referral.  This  "blind  consent"  procedure  further  protects  litigants 
wishing  to  exercise  their  right  to  trial  before  a  district  judge. 

V.   CONCLUSIONS 

Federal  magistrates  specially  designated  by  the  district  court  may  exercise- 
the  jurisdiction  of  that  court  where  permitted  by  statute.  Where  the  court  has 
jurisdiction  over  the  subject-matter  in  controversy,  the  parties  may  consent  to 
any  form  of  procedure  provided  by  law,  including  trial  before  a  federal  magis- 
trate of  the  court.  Where  that  consent  is  knowing,  voluntary,  and  intelligent  it 
comports  with  well-accepted  standards  for  the  waiver  of  substantive  and  pro- 
cedural legal  rights.  The  procedures  suggested  for  referral  by  consent  of  the 
parties  in  S.  1613  meet  those  standards. 

(3) 

U.S.  Depaetment  of  Justice, 
Office  for  1]mprovement  in  the 

Administration  of  Justice, 
Washington,  B.C.,  June  21, 1919. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration  of 
Justice,  House  o/  Representatives,  Washington,  D.C. 

Dear  Congressman  Kastenmeier  :  This  is  in  response  to  your  letter  of  April 
27,  1979.  in  which  you  asked  whether  the  proposed  Magistrate  Act  of  1979  (S. 
237 ;  H.R.  1046)  is  constitutional.  You  also  asked  whether  it  would  be  consti- 
tutional if  the  magistrates"  jurisdiction  was  not  based  on  consent. 

The  Department  of  Justice  considers  the  bill  to  be  constitutional.^  Numerous 
witnesses  in  past  hearings  have  endorsed  the  constitutionality  of  this  proposal," 
and  the  Judiciary  Committees  of  both  Houses  of  Congress  have  deemed  it  to  be 
constitutional."  During  the  95th  Congress,  both  the  House  and  the  Senate  passed 
essentially  similar  bills.* 

In  general  concerns  about  the  constitutionality  of  the  bill  fall  into  two  cate- 
gories. One  set  of  objections  involves  the  nature  of  the  judicial  system  itself. 
The  basic  question  is  whether  trial  by  magistrate  is  consistent  with  the  consti- 
tutional vesting  of  federal  judicial  power  in  courts  with  Article  III  judges.  The 
argument,  in  effect,  is  that  the  jurisdiction  of  a  federal  court  must  be  exercised 
only  through  an  Article  III  judge  of  that  court. 

Both  history  and  authority  indicate  that  not  every  Article  III  controversy 
must  be  decided  at  all  stages  only  by  an  Article  III  judge.  Until  1875,  federal 
questions  usually  were  heard  in  the  first  instance  by  non-Article  III  state  courts.^ 
Currently,  a  variety  of  non-Article  III  forums  enter  binding  judgments  in  federal 
cases,  e.g.,  the  territorial  courts,  the  U.S.  Court  of  Military  Appeals,  the  Tax 
Court  of  the  United  States,  and  the  courts  of  the  District  of  Columbia.  Moreover, 
it  is  well  established  that  non-Article  III  officers  of  Article  III  courts,  acting  with 
the  consent  of  the  parties  under  a  grant  of  statutory  authority  to  exercise  that 
subject-matter  jurisdiction,  and  designated  to  do  so  by  the  district  court  itself, 
may  exercise  the  judicial  power  of  the  court.*  After  reviewing  cases  on  this  issue^ 
the  Supreme  Court  concluded  that : 

neither  this  Court  nor  Congress  has  read  the  Constitution  as  requiring  every 
federal  question  arising  under  the  federal  law,  or  even  every  criminal  prcs- 

^The  Department  has  previously  provided  the  Congress  witli  detailed  analyses  of  the 
constitiilionality  of  this  hill.  OfHoo  for  Improvements  in  the  .Administration  of  .Justice, 
Constitutionality  of  Consent  to  Trial  Before  a  Federal  Masristrate  (litTS)  :  Office  for  Iin- 
P'ovements  in  the  Administration  of  Justice,  Memorandum  in  Support  of  Constitutionality 
of  Mafristrate  Act  (1977). 

2.S'ee    H.R.    Rep.    No.    1)5-1.S64,    f)5th   Cone,    2d   sess.    11    n.20   and    n.21    (1078). 

•■'  /S'ee  generally  id.  ;  S.  Rep.  Xo.  15-344,  03th  Cong.,  1st  sess.  (1077). 

*  124  Congrrssional  Record  Hll,  512  (daily  ed.  Oct.  4,  1978)  ;  128  Congressional  Record 
S.  12.047  (daily  ed.  July  22,  1977). 

■'  See  Silberman.  Masters  and  Magistr.Ttes.  Part  II  :  The  American  .Analogue,  50  N.T.U.L. 
Rev.  1297,  i:{l()-17  (1975)  :  Warren,  Federal  Criminal  Laws  and  the  State  Courts,  .38  Harv, 
L.  Rev.  545  (1025)  :  Warren.  Xew  Light  on  the  History  of  the  Federal  Judiciary  Act  of 
1780.  ?.7  Harv.  L.  Rev.  49  (192.3). 

"See  Mathews  v.  M'eber,  423  U.S.  261  (197G)  ;  Ex  Parte  Peterson,  253  U,S.  300,  312 
(1920), 
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ecution  for  violating  aiu  Act  of  Congress,  to  be  tried  in  an  Art.  Ill  court 
belore  a  judge  enjoying  lifetime  tenure  and  protection  against  salary 
reduction^ 

It  is  important  to  recognizse  that  the  actual  constitutional  question  here  is  not 
■whether  Congress  can  finally  place  an  Article  III  controversy  in  a  non-Article  III 
forum.  Rather,  the  question  is  whether  Congress  has  the  authority  to  grant 
initial  jurisdiction  over  an  Article  III  controversy  to  a  non-Article  III  judicial 
olficer,  subject  to  review  by  an  Article  III  court.  Nothing  in  the  language  of  the 
Constitution  prevents  this,  and  history  and  contemporary  practice  support  it. 
Therefore,  this  ground  for  questioning  the  constitutionality  of  the  bill  is  not 
persuasive. 

Tlie  second  set  of  objections  concerns  the  personal  rights  of  litigants  and 
criminal  defendants  within  the  federal  judicial  system.  The  question  nere  is 
whether  trial  by  magistrate  denies  litigants  some  right  to  an  essential  element 
•of  justice  that  is  guaranteed  by  the  terms  of  Article  III  or  another  part  of  the 
Constitution.  In  other  words,  does  trial  by  magistrate  deny  litigants  some  ele- 
ment of  due  process  of  law. 

Litigants  and  defendants  who  appear  before  a  magistrate  will  be  afforded  the 
full  procedures  that  are  guaranteed  by  the  Constitution ;  indeed  the  only  differ- 
ences between  a  magistrate  trial  and  a  district  court  trial  will  be  the  character 
of  the  presiding  officer.  The  bill  requires  the  parties  in  civil  cases  to  consent  ta 
trial  before  a  federal  magistrate  of  the  court,  and  it  requires  this  consent  to  be^ 
knowing,  volvuitary,  and  intelligent.  Moreover,  the  decision  of  a  magistrate  is: 
fiu-bjeet  to  review,  as  of  right,  by  an  Article  III  judge.  In  considering  passage  of 
the  Federal  Magistrate  Act  of  19G7,  Congress  viewed  either  the  requirement  of 
consent  and  the  availability  of  appeal  to  an  Article  III  judge  as  an  element 
which — standing  alone — would  support  trial  of  minor  olfenses  before  magis- 
trates.* Under  these  circumstances,  litigants  are  not  denied  due  process  of  law. 

Although  the  bill  requires  the  parties  to  consent  to  the  exercise  of  civil  juris- 
diction by  a  magistrate,  you  asli  whether  the  bill  would  be  constitutional  if  the 
magistrates  jurisdiction  was  not  based  on  consent.  As  we  noted  above,  the  Con- 
stitution appears  to  be  satisfied  by  preserving  an  appeal  by  right  to  an  Article 
III  tribunal.''  Nothing  in  the  Constitution  requires  an  Article  III  controversy  to> 
be  tried  in  an  Article  III  forum,  at  least  in  the  first  instance.  Congress  could 
constitutionally  prescribe  magistrate  jurisdiction  that  was  not  based  on  consent, 
so  long  as  it  also  provided  for  review  of  right  in  an  Article  III  forum. 

For  the  preceding  reasons,   we  conclude  that  a  binding  judgment  may  be 
entered  in  an  Article  III  controversy  by  a  United  States  magistrate,  subject  to 
appeal  by  right  to  an  Article  III  judge,  where  Congress  has  authorized  the 
exercise  of  such  jurisdiction. 
Sincerely, 

Daniel  J.   Meador, 
Assistant  Attorney  General. 

(b)  By  Judicial  Conference  of  the  United  States 

(1) 

JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 
Committee  on  the  Administration  of  the  Federal  ]Magistbates  System 

(January  30-31,  1978) 

comments   on    S.    1613 — THE   MAGISTRATE  ACT   OF   1977 

At  its  September  1977  meeting  the  Judicial  Conference  approved  most  of  the 
provisions  of  S.  1613,  the  Administration  bill  sponsored  by  Senators  DeConcini 
and  Robert  Byrd,  to  improve  access  to  the  federal  courts  by  enlarging  the  civil  and 
criminal  jurisdiction  of  United  States  magistrates.  Nevertheless,  the  Conference 
noted  that  the  provisions  in  S.  1613  for  jury  trials  before  magistrates  and  direct 
appeals  to  the  courts  of  appeals  were  new  concepts  which  required  further  study 

'  Palmare  v.  United  States,  411  U.S.  389.  40?  (197.3). 

8  S.  Ropt.  No.  .371,  90th  Congress.  1st  session,  30-31   (1967). 

»  Id. ;  see  generally  Silberman,  supra. 
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and  inquiry  before  the  Conference  could  express  a  considered  opinion  upon 
them.^ 

Your  Committee  has  conduced  such  a  study,  and  it  finds  no  constitutional 
impediment  or  compelling  policy  reason  to  prevent  the  parties  from  freely  con- 
senting to  have  a  United  States  magistrate  try  a  civil  or  criminal  misdemeanor 
case  in  the  district  court  before  a  jury.  The  Committee  also  believes  that  the 
provision  in  S.  1613  which  permits  the  parties,  upon  mutual  consent,  to  opt 
for  direct  appeal  to  the  court  of  appeals,  as  an  alternative  to  the  normal  pro- 
cedure of  appeal  to  a  district  judge,  would  encourage  the  parties  to  consent  to 
magistrate  trial  and  disposition  in  appropriate  cases  and  expedite  handling  of 
litigation  in  the  federal  courts. 

Accordingly,  in  light  of  the  policy  of  the  Judicial  Conference  and  of  the  Ad- 
ministration to  encourage  the  effective  utilization  of  magistrates  in  the  federal 
courts  to  reserve  the  limited  time  of  Article  III  judges  for  work  which  only  they 
can  perform,  your  Committee  recommends  hat  the  Conference  endorse  S.  1613 
as  passed  by  the  Senate. 

BASIC   CONSTITUTIONAL  CONSIDERATION  * 

A.  TJie  Judicial  Power  of  the  United  States  Under  Article  ITT 

Article  III  of  the  Constitution  declares  that  "the  judicial  Power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish."  *  Justices  of  the  Supreme 
Court  and  judges  of  the  lower  courts  created  by  the  Congress  under  article  III 
are  entitled  to  hold  ofiice  during  good  behavior,  and  they  may  not  have  their 
salaries  diminished  while  in  office. 

The  Constitution  itself  gives  original  jurisdiction  in  certain  enumerated  cases 
to  the  Supreme  Court.  The  appellate  jurisdiction  of  the  Supreme  Court,  however, 
as  v.-ell  as  the  jurisdiction  of  the  lower  federal  courts,  are  left  to  the  control  of 
the  Congress.  The  power  of  the  Congress  to  regulate  the  types  of  cases  that  may 
be  brought  in  the  several  federal  courts  has  generally  been  regarded  as  "plenary" 
in  nature.* 

The  lower  federal  courts,  thus,  are  courts  of  limited  jurisdiction  and  may  only 
exercise  jurisdiction  as  is  authorized  by  the  Constitution  and  delegated  to  them 
by  the  Congress.^  The  Congress  has  the  power  to  create,  alter  and  abolish  inferior 
federal  courts.®  Under  this  authority  the  courts  have  in  fact  been  reshaped  and 
reorganized  several  times  since  1789,  and  changes  in  the  laws  regulating  the 
federal  judiciary  in  various  measure  are  introduced  at  every  session  of  the 
Congress.'^  The  Congress  may  constitutionally  designate  a  particular  court  for 
deciding  specific  t.ypes  of  cases  or  questions  to  the  exclusion  of  all  other  federal 
courts.*  It  may  also  specify  the  authority  of  the  various  courts  to  grant  particular 
types  of  remedies.' 

1  Report  of  ProceeciinKs.  at  pp.  62-6.^. 

"  Much  of  the  material  in  this  section  is  based  on  the  report  of  tlie  Judicial  Conference 
to  tlie  Congress  in  March  1973  in  support  of  its  proposed  legislation  to  clarify  and  expand 
tlie  iurisdiction  of  magistrates,  which  was  subsequently  enacted  as  Public  Law  94-577  in 
October  197G. 

^I'.S.  Const.,  art.  III.  §  1.  The  judicial  power  is  defined  in  section  2  of  the  article  as 
extending:  (1)  To  all  cases  in  law  and  equity  arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States:  (2)  to  cases  affecting  ambassadors,  ministers,  and  consuls: 
(?. )  to  cases  in  admiralty  :  (4)  to  controversies  to  which  the  United  .States  is  a  party  ;  and 
(5)   to  controversies  between  states  or  between  citizens  of  different  states. 

*See  Ex  parte  McCardle.  74  U.S.  (7  Wall.)  506  (1869;  Gladden  Co.  v.  Zdanok,  ?,70  U.S. 
."."0  (1962).  Except  for  the  nrovision  in  article  III,  §  2.  cl.  2,  as  to  the  appellate  .jurisdic- 
tion of  the  Supreme  Court,  there  is  no  explicit  clause  in  the  Constitution  granting  Congress 
unbridled  authority.  It  is  a  fnnction,  however,  which  the  Congress  assumed  immediately, 
and  the  anthoritv  has  been  upheld  consistentlv.  See  also  Turner  v.  Banl-  of  yorth  Amerirn, 
4  U.S.  (4  Dall.)  S.  10,  (1799)  :  Mayor  v.  Cooper,  73  U.S.  (6  Wall.)  247,  252  (1808)  ;  Kline 
V.  Burle  Const.  Co.,  200  U.S.  220  (1922), 

5  C.  Wright,  Handbook  of  the  Law  of  Federal  Courts,  2d  ed.  (1970)  §  7.  [Hereinafter 
cited  as  Wriglit,  Federal  Courts].  Turner  v.  Banl;  of  North  America,  supra  note  4.  Na- 
tional Mutual  M.S.  Co.  v.  Tidewater  Co.,  337  U.S.  582,  007  (concurring),  039-41  (dissent- 
ing). 052  (dissenting)  1949). 

'Stuart  V.  Laird,  5  U.S.  (1  Cranch)  299  (1803)  ;  Harlan  v.  Penn.  R.u.  Co.,  ISO  F.  Supp. 
725  (W.D.Pa.  1900). 

"  See.  for  example,  H.R.  8200.  which  passed  the  House  of  Representatives  on  Feb.  1. 
1978.  The  bill  would  create  a  nationwide  system  of  art.  Ill  bankruptcy  courts  parallel  to 
the  I'.S.  District  Courts. 

8  See  Lockertp  v.  PhiUlpn,  319  TT.S.  182  (1943).  The  Court  of  Claims  for  example,  has 
exclusive  .iurisdlction  over  claims  .igainst  the  United  States  for  money  damages  under  the 
Tucker  Act  which  exceed  .'<10,000.  28  U.S.C.  §§  1.346,  1491.  Patent  infringement  suits 
against  the  United  States,  likewise,  must  be  filed  in  the  Court  of  Claims.  28  U.S.C,  §  1498. 

9  See,  for  example,  28  U.S.C,  chapters  91,  93  and  95.  Lauf  v.  E.  G.  Shinner  and  Co.,  30.S 
U.S.  323  (1938). 
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No  question  can  be  raised  of  Congress'  freedom,  consistently  witli 
article  III,  to  impose  ...  a  limitation  upon  the  remedial  powers  of  a 
federal  court." 
While  article  III  states  that  tlie  judicial  power  of  the  United  States  "shall" 
be  vested  in  the  Supreme  Court  and  the  inferior  federal  courts,  the  Con,2:ress  is 
not  required  to  actually  vest  the  entire  judicial  power  in  any  or  all  of  the  federal 
courts.^^  Indeed,  at  no  time  has  the  entire  constitutional  power  under  article  III 
been  conferred  upon  any  federal  court.  The  district  and  circuit  courts,  for  ex- 
ample, had  not  federal  question  jurisdiction  until  1875.^  The  Congress  has  alsa 
consistently  imposed  a  jurisdictional  monetary  amount  on  diversity  cases  and 
some  federal  question  cases." 
The  Supreme  Court  declared  in  1845  that — 

[T]he  judicial  power  of  the  United  States,  although  it  has  its  origin  in' 
the  Constitution,  is  .  .  .  dependent  for  its  distribution  and  organization,  and' 
for  the  modes  of  its  exercise,  entirely  upon  the  action  of  Congress,  who 
possess  the  sole  power  or  creating  the  tribunals  (inferior  to  the  Supreme 
Court),  for  the  exercise  of  the  judicial  power,  and  of  investing  them  with 
jurisdiction  either  limited,  concurrent,  or  exclusive,  and  of  withholding 
jurisdiction  from  them  in  the  exact  degrees  and  character  which  to  Con- 
gress may  seem  proper  for  the  public  good.^* 

B.  Other  Bases  of  Federal  Judicial  Power 

While  article  III  defines  the  "judicial  power"  of  the  United  States,  courts 
have  also  been  granted  jurisdiction  by  the  Congress  under  other  articles  of  the 
Constitution.  The  Supreme  Court  in  1828  first  enunciated  the  doctrine  of  legis- 
lative" courts,  in  holding  that  a  court  created  by  the  Congress  for  the  Florida 
Territory,  whose  judges  did  not  "enjoy  life  tenure  or  undiminished  protection," 
could  adjudicate  an  admiralty  dispute — a  case  falling  within  the  purview  of 
article  III.  That  court  was  held  to  be  legitimately  established  under  Congress' 
power  to  make  "all  needful  rules  and  regulations  respecting  the  territory  belong- 
ing to  the  United  States."  '= 

The  territorial  courts  have  been  traditionally  deemed  not  subject  to  all  the 
strictures  of  article  III,  even  though  they  dispose  of  cases  or  controversies  that 
would  clearly  be  within  the  judicial  power  of  the  United  States  if  arising  within 
the  states."  The  judges  of  the  territorial  courts  do  not  enjoy  article  III  status : 
yet  they  exercise  the  same  jurisdiction,  apply  the  same  federal  laws,  follow 
the  same  federal  procedures,  and  try  jury  and  nonjury  federal  cases  in  the  same 
manner  as  the  article  III  judges  of  the  district  courts." 

Apart  from  territorial  considerations,  the  Congress  may  establish  specialized 
courts  under  article  I  and  empower  the  judges  of  such  courts  to  try  and  deter- 
mine civil  and  criminal  cases  and  enforce  basic  rights,  without  providing  the 
various  protections  of  article  III.^*  The  Congress  has  in  fact  created  legislative 


10  OUdden  Co.  v.  Zdanok,  370  U.S.  at  557. 

11  See  Warren,  New  Light  on  the  History  of  the  Federal  Judiciary  Act  of  1780,  37  Harv. 
L.  Rev.  49,  65-70  (1023).  Although  the  terms  are  commonly  confused,  "judicial  power." 
as  used  in  art.  III.  is  distinguishable  from  "jurisdiction."  The  term  "judicial  power"  has 
been  defined  by  the  Supreme  Court  as  "the  right  to  determine  actual  controversies  arisinK 
between  adverse  litigants,  dulv  Instituted  in  courts  of  proper  jurisdiction."  Muskrat  v. 
United  Sfateii,  219  U.S.  .346,  361  (1911).  It  is  the  "power  to  decide  'cases'  and  'controver- 
sies' in  the  conformity  with  law  and  bv  the  methods  established  by  the  usaares  and  prin- 
ciples of  law."  E.  Corwin.  the  Constitution  and  What  it  Means  Today.  161  (13th  ed.  1973). 
See  Prentis  v.  Atlantic  Coast  Line,  211  U.S.  210,  226  (1908).  "Jurisdiction."  on  the  other 
hand,  is  "the  authority  of  a  court  to  exercise  judicial  power  in  a  specific  case  and  is.  of 
course,  a  prerequisite  to  the  exercise  of  judicial  nower,  which  is  the  totality  of  powers  a 
court  exercises  when  it  assumes  jurisdiction  and  hears  and  decides  a  case."  Corwin,  supra 
at  161.  See  also  Marhurii  v.  Madison,  5  U.S.  (1  Cranch)  137  (1803). 

^  See  Wright,  Federal  Courts  5  ;  Act  of  Mar.  3,  1875,  18  Stat.  470. 

18  Consideration  is  in  fact  being  given  at  this  time  by  the  House  Judiciary  Committee  to 
proposals  endorsed  by  the  Judicial  Conference  which  would  alternatively:  (a)  Abolish 
diversity  jurisdiction  entirely  ;  (b)  abolish  some  diversity  cases;  and  (c)  raise  the  juris- 
dictional monetary  amount  on  diversit.y  cases. 

i*C'on/  V  Curtis,  44  U.S.  (3  How.)  236.  245  (1845).  See  also  Plaqvemives  Tropical 
Fruit  Co.  V.  Henderson,  170  U.S.  511  (1898)  :  Kline  v.  Burke  Const.  Co.,  260  U.S.  226 
(1922)  :  Lockertv  y.  Phillips,  319  U.S.  182  (1943). 

^'^  American  Ins.  Co.  v.  Canter,  26  U.S.  (1  Pet.)  511.  546  (1828). 

^^Palmore  y.  Vnitcd  Sltatcs.  411  U.S.  389.  397-99.  402-03  (1973).  See  also  In  re  Ross, 
140  U.S.  453  (1891)  ;  O'Donoyhue  v.  Vnited  States,  289  U.S.  516  (1933). 

i'^  See,  for  example,  48  U.S.C.  §§  1611-1(117  (Virgin  Islands). 

^«  Slwain  V  Presslev.  430  U.S.  372  (1977);  Pahnore  v.  United  States,  411  U.S.  389 
(1973)  :  Wi'Jliams  v.  United  States,  289  U.S.  553  (1933)  :  Ex  narte  Bakelite  Corp.,  279 
U.S.  438  (1929)  ;  American  Ins.  Co.  v.  Canter,  26  U.S.  (1  Pet.)  511  (1828). 
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courts  to  decide  a  wide  variety  of  federal  questions,  such  as  military  discipline.^* 
taxation,""  and  foreign  affairs."^  It  has  also  created  a  host  of  administrative 
agency  boards  in  the  executive  branch  to  decide  controversies  arising  under  fed- 
eral law,  subject  to  limited  appeal  to  the  "constitutional  courts."  ^- 

C.  The  Need  -for  an  Article  III  Judge  to  Decide  Controversies 

Although  the  Supreme  Court  has  not  fully  determined  the  extent  to  which 
the  Congress  may  commit  the  execution  of  "inherently"  judicial  business  to 
tribunals  other  than  aiticle  III  courts,'^  a  wide  variety  of  cases  arising  under 
the  federal  judicial  power  have  traditionally  either  been  heard  in  the  first  in- 
stance or  actually  decided  by  officers  who  do  not  enjoy  the  constitutional  pro- 
tections of  secure  tenure  and  undiminished  compensation. 

(i)  Non-Article  III  Tribunals 
State  courts  have  been  given  jurisdiction  by  the  Congress  to  determine  various 
cases  arising  under  the  Constitution  and  laws  of  the  United  States."*  Federal 
legislative  courts  and  administrative  agencies  in  the  executive  branch  have  been 
assigned  fact-finding  and  decision-making  functions  by  the  Congress  in  many 
specialized  areas  of  federal  law — including  areas  historically  subject  to  common 
law  adjudication.^® 

The  Supreme  Court  has  never  held  that  judicial  power  is  improperly  vested 
in  administrative  agencies,  although  tlie  question  has  arisen  frequently  in  cases 
involving,  inter  alia,  aliens,'*  unreasonable  obstructions  to  navigation,^  the  Selec- 
tive Service  Draft  Law,"^  the  statutory  interpretation  of  raiiruad  regulation,-'' 
and  coal  price-iixing.™  In  Reconstruction  Finance  Corp.  v.  Bankers  Trust  Co.,^ 
for  example,  the  Supreme  Court  rejected  the  petitioner's  argument  that  "by  article 
III,  §  1,  the  judicial  power  of  the  United  States  is  vested  exclusively  in  the 
courts  and  matters  of  private  right  may  not  be  relegated  to  administrative  bodies 
for  trial."  ^ 

In  Crowcll  v.  Benson,^^  a  suit  under  the  Longshoi-emen's  and  Harbor  Workers' 
Compensation  Act,  the  Court  held  that  even  in  cases  of  "private  right '  the  facts 
need  not  necessarily  be  deterniinetl  by  article  III  judges  in  order  to  maintain  the 
essential  attributes  of  judicial  power. 

For  the  purposes  stated,  we  are  unable  to  find  any  constitutional  obstacle  to 
the  actiun  of  the  Congress  in  availing  itself  of  a  method  shown  by  experi- 
ence to  be  essential  in  order  to  apply  its  standards  to  the  thousands  of  cases 
involved,  thus  relieving  the  courts  of  a  most  serious  burden  while  preserving 
their  complete  authority  to  insure  the  proper  application  of  the  law."* 
Further — 

The  Constitution  declares  that  the  judicial  power  of  the  United  States  shall 
extend  to  "all  cases  of  admiralty  and  maritime  judisdiction."  But  it  does 
not  direct  that  the  court  siiall  proceed  according  to  ancient  and  established 
forms,  or  sha'l  adopt  any  other  form  or  mode  of  practice.  The  grant  defines 
the  subjects  to  which  the  jurisdiction  may  be  extended  by  Congress.  But  the 
extent  of  the  power  as  well  as  the  mode  of  proceeding  in  which  that  juris- 
diction is  to  be  exercised,  like  the  power  and  practice  in  all  the  other  courts 


lo  10  U.'S.C.  §  867  (1972).  See  O'Callahan  v.  Parker,  395  U.S.  258,  261-62  (1969)  ;  Reid 
V.  Corert,  354  U.S.  1  (1957). 

-'"26  U.S.C.  (I.R.C.  1954)  §§  7441,  7443  (1970). 

21  In  re  Ross.  14  U.S.  at  4(;4-()5  and  489. 

2-;  Crowell  V.  Benson,  285  U.S.  22,  56-57  (1932). 

2s  Spe  aUdden  v.  Zdanok,  370  U.S.  at  549. 

^iOf.  Minneapolis  &  St.  Louis  R.  Co.  v.  Bomiolis,  241  U.S.  211  (1916);  Martin  v. 
Htcnte.'s  Lessee,  14  U.S.  (1  Whoat. )  .S04  (1810). 

-■■  See  P.  Bator,  P.  JMishkin,  D.  Shapiro  and  H  .Wechsler,  Hart  and  Wechsler's  the  Fed- 
eral Courts  and  the  Federal  Svstem  :^97  (2d  ed.  197.^1. 

29  Turner  v.  Williams,  194  U.S.  279  (1904)  ;  Zakonaiie  v.  Wolf,  226  U.S.  272  (1912). 

2"  Monongahcla  Bridqe  Co.  v.  United  Htatrs.  216  U.S.  177  (lUlU). 

28  A/-ier  V.  United  States,  245  U.S.  366  (191S). 

'^^  Shields  V.  Utah  Idaho  Uentral  R.U..  .^.05  U.S.  177  (1938);  Reconstruction  Finance 
Corp.  V.  Bankers  Trust  Co.,  318  U.S.  163  (1943). 

«"  Sunshine  Anthracite  Coal  Go.  v.  Adkins,  310  U.S.  381  (1940). 

31  Snpra  note  29. 

«•-'  Id.  at  ir,8. 

s'' 2S.5  U.S.  22  (1932). 

"*  Id.  at  54.  T)ie  court  held  further,  however,  that  there  are  due  process  limitations  on 
the  extent  to  wliieli  fact-findinp:  b.v  administrative  ageucies  ma.v  be  made  statntoril.v  con- 
clusive. It  reserved  to  the  courts  the  power  to  ranlce  surli  factual  findings  as  are  necessary 
to  determine  Avhether  the  claim  for  compensation  falls  within  the  purview  of  the  statute, 
in  order  to  assure  the  "a])proiiriate  maintenance  of  the  Federal  judicial  power  in  requiring 
the  observance  of  constitutional  restrictions"  on  legislative  povrer.  Id.  at  56. 
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of  the  United  States,  are  subject  to  the  regulation  of  Congress,  except  where 
that  power  is  limited  by  the  terms  of  the  Constitution,  or  by  necessary  im- 
plication from  its  language,  .  .  .'^ 

(2)  Subordinate  Officers  of  the  Article  III  Courts 
The  jurisdiction  exercised  by  United  States  magistrates  is  not  that  of  a  separate 
article  I  tribunal.  Rather,  "the  jurisdiction  exercised  by  the  magistrate  is  the 
jurisdiction  of  the  [article  III  district]  court  itself.'""  The  district  judges  di- 
rectly control  the  range  of  duties  and  responsibilities  of  the  magistrates,  as  well 
as  tlie  procedures  to  be  followed  by  the  magistrates." 

The  article  III  federal  courts  have  traditionally  assigned  a  portion  of  their 
judicial  power  to  subordinate  officers,  such  as  special  masters,  referees  in 
bankruptcy,  trial  commissioners,  assessors.  United  States  commissioners,  and 
auditors.  This  authority  to  delegate  duties — without  providing  for  de  novo 
factual  review — has  its  origin  deep  in  English  equity  practice  and  has  been 
generally  accepted  as  inherent  in  the  court.  Delegation  of  a  wide  range  of 
functions  is  sanctioned  by  two  hundred  years  of  American  practice  and,  in 
siiecific  circumstances,  by  the  Federal  Rules  of  Civil  Procedure.^  The  United 
s"tates  Court  of  Claims,  too,  has  delegated  virtually  its  entire  trial  responsibility 
to  trial  commi.'^sioners.  who  are  not  constitutional  judicial  officers.^^ 
In  Ex  Parte  Peterson,  the  Supreme  Court  noted  that — 

Courts  have  (at  least  in  the  absence  of  legislation  to  the  contrary)  inherent 
power  to   provide   themselves   with   appropriate  instruments   required   for 
the  performance  of  their  duties.  .  .  .  This  power  included  authority  to  ap- 
point persons  unconnected  with  the  court  to  aid  judges  in  the  performance 
of  specific  judicial  duties,  as  they  may  arise  in  the  progress  of  a  cause.'"* 
In  bankruptcy  matters  the  article  III  district  court  serves  as  the  bankruptcy 
court,  even  though  the  Congress  might  have  established  a  system  of  separate 
article  I  courts."  Bankruptcy  cases,  however,  are  generally  referred  automatically 
to  a  referee  in  a  bankruptcy,  who  adjudicates  most  matters  with  finality,  sub- 
ject only  to  review  by  a  district  judge  using  the  traditional  "clearly  erroneous" 
appellate  standard.*^ 

Cases  within  the  original  jurisdiction  of  the  Supreme  Court  itself,  moreover, 
are  routinely  referred  to  masters  to  conduct  all  necessary  hearings  and  to  report 
findings  of  fact  and  conclusions  of  law  to  the  justices." 

Even  though  the  inherent  right  of  a  federal  trial  court  to  delegate  judicial 
functions  to  subordinate  officers  under  its  supervision  is  well  recognized  in  the 
decisional  law,  the  right  is  immeasurably  enhanced  when  exercised  pursuant 
to  an  express  grant  of  authority  by  the  Congress  to  the  subordinate  officers 
in  issue.  Since  the  Congress  generally  has  plenary  power  to  regulate  the  jurisdic- 
tion of  the  federal  courts  and  to  specify  the  modes  by  which  the  federal  judicial 
power  will  be  exercised,  a  delegation  of  judicial  functions  made  pursuant  to  a 
express  statutory  provision,  rather  than  a  general  historical  inherent  power, 
is  substantially  more  likely  to  withstand  attack,** 

D.  Summary — A  Balance  of  Interests 

The  extent  decisional  law  does  not  establish  clear  guidelines  that  enable  one 
to  detect  a  firm  line  dividing  exclusive  article  III  functions  from  non-article  III 

E'Tfl    at  .53    onotincr  tho  G^hpspp  Chipf.  .53  U.S.    (12  Howl   44.3,  459-60   (1851). 

k-'H'R  Rep  No  Ifiog  90th  Con?..  2d  Spss.  19  (19nR).  "When  a  case  is  tried  before  a 
ma-)fitratp.  iurisrtiction  "remains  in  the  district  conrt  and  is  simply  exercised  throncrh  the 
niPdium  of  the  maoistrate."  Pronnsals  to  Reform  the  United  States  CoTnmissioner  ^vstera. 
Heirin^s  on  S  .3475  and  S.  f>45  Before  the  Suhcomniif tee  on  ImnroTements  in  Tiidicial 
ISfachinerv  of  the  Senate  PommittPe  on  the  .Tudiciarv.  80th  ron£:.._2d  Sess  nnd  90th  Con?., 
1st  8ess  "  25G  (19G6-1967)  (staff  memorandum)  [Hereinafter  cited  as  Senate  Hearings 
(lOCfi)!.' 

ST  f>s  TT.S.C.  S  630 (b).  Senate  Hearinjrs  (1906)  at  252        ^^     ^  ,       .„       .    .  •p,,,^  k-,    ro 

s-'Riile  53  Fed  R  Viv  p.  See  Kaufman.  Masters  in  the  Federal  Ponrts:  Rnle  53,  ."iS 
Tnlrm  l/ Rev  ^^'^  (1958)  •  romment.  An  Adiudicative  Role  for  Federal  Magistrates  m 
Civil  Ceases.  40  V.  Chi.  L.  Rev.  584.  588-92  (1973). 

«^53  US  300  312  (1920). 'But  see  T,n  Bnv  v.  Bowei^  Leather  Co,  S-'^S  U.S.  240  (1957), 
flP"lfn"  with  limitations  on  the  annointm-ent  of  special  masters.  Accord.  T.P.O.,  Inc.  v. 
.l/cir,77.n.  400  F-^2^^f,^/JJ'?,7.'--4f,2^,  Silherman.  Masters  and  Magistrates  Part  IT  :  The 
Ai-pvicnn  Analolue.  550  N.Y.U.L.  Rev.  1297,  1312  (1975).   [Hereinafter,  Silberman] 

«  c-p    "p"„     Artsona  v.  CnHforvin.  373  U.S.  546  (1963)  .,00  tt  o    opi    /1o'7e^ 

*^C1   Whrno  V.  Wrr7.'M,r7.  418  U.S.  4161  (1074)  :  Mnfhew.  v.  Wefier   423  ^-S-  261  (1^1^). 

Spb  also  the  concurring  opinion  of  Justice  Clark  in  Glidden  Co.  v.  Zdanok.  370  U.b.  5bo~ 

S9. 
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functions/^  Rather,  the  courts  have  on  a  case-by-case  basis  balanced  the  compet- 
ing factors  at  hand  within  the  context  of  the  specific  litigation  before  them.  As 
the  Supreme  Court  stated  in  Glidden  v.  Zdanok,^  and  re-emphasized  in  Palmore 
V.  United  States — 

The  same  confluence  of  practical  considerations  that  dictated  the  result  in 
{American  Ins.  Co.  v.  Canter,  supra]  has  governed  the  decision  in  later  cases 
sanctioning  the  creation  of  other  courts  with  judges  of  limited  tenure.*" 
A  i-ecent  article  in  the  New  York  University  Law  Review  concludes  that — 
To  the  extent  that  article  III  does  impose  certain  requirements  on  the  judicial 
process,  it  would  seem  to  be  satisfied  by  appellate,  not  initial,  determination 
by  such  constitutional  tribunals.  Indeed,  the  original  constitutional  scheme, 
absent  any  inferior  federal  judiciary,  assured  only  appeal  to  an  article  III 
court.  The  confirmation  of  Supreme  Court  review  of  state  decisions  in  Martin 
v.  Hunter's  Lessee  requires  the  conclusion  that  the  judicial  process  consider- 
ations of  article  III  are  satisfied  by  assurance  of  appeal  to  an  article  III 
tribunal  in  questions  of  a  federal  nature,  whatever  the  nature  of  the  lower 
tribunal.  Furthermore,  the  extensive  and  necessary  use  of  the  state  courts  to 
hear  federal  questions  prior  to  187-5  and,  more  recently,  the  implications  of 
Testa  V.  Katt — which  held  that  state  courts  may  not  refuse  to  enforce  claims 
arising  out  of  federal  law,  at  least  where  state  courts  have  jurisdiction  over 
similar  questions — suggest  that  the  initial  disposition  of  judicial  matters 
may  be  made  by  other  than  an  article  III  tribunal  when  appeal  to  such  a 
tribunal  is  available.  Although  it  might  be  argued  that  once  Congress  has 
exercised  its  powers  to  create  article  III  federal  courts,  the  limitations  of 
that  article  must  then  be  obeyed,  other  examples— the  Tax  Court,  the  tradi- 
tional use  of  masters  and  Growell  itself — call  for  the  conclusion  that  article 
III  is  served,  and  that  litigants'  rights  in  the  judicial  process  are  protected, 
by  provi.sion  for  appeal  to  an  article  III  court,  (footnotes  omitted)  ^ 
The  Supreme  Court  stated  in  Palmare  v.  United  States  that — 

It  is  apparent  that  neither  this  Court  nor  Congress  has  read  the  Constitution 
as  requiring  every  federal  question  arising  under  the  federal  law,  or  even 
every  criminal  prosecution  for  violating  an  Act  of  Congress,  to  be  tried  in 
an  Article  III  court  before  a  judge  enjoying  lifetime  tenure  and  protection 
against  salary  reduction.*' 

E.  Conclusion 

While  it  is  not  possible  at  this  time  to  point  to  a  clear  line  of  demarcation  be- 
tween clearly  permissible  delegations  of  judicial  duties  and  clearly  impermissi- 
ble delegations,  one  can  be  confident,  based  on  long-standing  and  widespread 
precedent,  that  non-article  III  judicial  officers  may  be  given  an  expansive  role 
in  performing  the  federal  judicial  business— particularly  where  done  so  by 
express  statutorv  authority  and  under  the  supervision  of  article  III  judges. 

Thus.  "[t]he  demands  of  article  III  do  not  stand  inviolate  before  the  compell- 
ing pratical  considerations  that  move  Congress  towards  furtherance  of  its  legis- 
lative goals."  ^  Accordingly,  in  the  absence  of  constitutional  impediments,  atten- 
tion should  be  directed  to  policy  concerns  and  the  ability  of  the  parties  to 
mutually  consent  to  alterations  in  the  method  of  processing  their  litigation  in 
the  district  courts. 

THE    EFFECT    OF    CONSENT    OF    THE    PARTIES 

If  a  case  lies  within  the  subject-matter  jurisdiction  of  a  federal  court,  the 
parties  may,  with  the  approval  of  the  court,  waive  personal  rights  or  consent  to 

^■"^  There  is  sunport  in  tlie  developing  case  law  and  literature  for  the  proposition  tlmt 
absent  an  art.  T  basis  for  .iiirisdiction.  a  showing  of  specialized  need,  the  "ultimate  ad- 
iuflication  of  indipntablv  art.  ITT  cases  and  controversies  within  the  art  Til  courts  should 
Vest  with  the  district  judges.  Slee  Mathews  v.  \A'eber.  42.3  U.S.  at  270-72  :  Gallacher.  An 
Exnanding  Civil  Role  for  United  States  Magistrates,  26  Amer.  Univ.  L.  Rev.  G6,  81-82 
(1070')  and  citations  therein. 

^"370  TT.S.  at  .547. 

<T411  TT.S.  at  404. 

*"  Silbernian.  swpra  note  41,  at  1.310-17. 

^"411  IT  S  at  407  The  Supreme  Court  in  Palmore  was  concerned  with  the  enforcement 
of  laws  in  the  District  of  Columbia.  Under  article  I.  §  8,  cl.  17,  Congress  is  given  power 
"t[ol  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over"  the  District.  The 
narrow  holding  in  Palmore  is  that,  under  that  legislative  power.  "Congres.5  ma.v  provide 
for  trving  local  criminal  cases  before  .iudges  who,  in  accordance  with  the  District  ot 
Columbia  Code,  are  not  accorded  life  tenure  and  protection  against  reduction  in  salary. 
Id.  at  390.  I'.nt  the  basic  argument  of  Palmore  and  the  question  to  which  the  grant  of  the 
petition  for  certiorari  was  limited,  was  whether  a  defendant  is  entitled  to  be  tried  b.y  an 
article  III  judge  in  every  federal  prosecution. 

^  Silberman,  supra  note  41,  at  1315. 
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variations  in  the  method  of  processing  their  litigation,  including  reference  of 
the  case  or  determination  by  a  non-article  III  adjudicating  officer.^  The  parties, 
of  course,  are  limited  in  this  regard  by  the  requirement  that  there  be  no  express 
statutory  provision  or  substantial  public  policy  prohibiting  the  procedure. 

In  Heckers  v.  Fowler,^  the  parties  agreed,  after  pleadings  had  been  filed,  to 
refer  their  civil  case  to  a  referee  "to  hear  and  determine  the  same  and  all  issues 
therein  with  the  same  powers  as  the  court,  and  that  an  order  be  entered  making 
such  reference,  and  that  the  report  of  the  referee  have  the  same  force  and  effect 
as  a  judgment  of  the  court."  ^^  The  Supreme  Court  rejected  an  objection  to  the 
reference  and  declared  that — 

Practice  of  referring  pending  actions  is  coeval  with  the  organization  of 

our  judicial  s.vstem  and  defendants  do  not  venture  the  suggestion  that  the 

practice  is  repugnant  to  any  act  of  Congress.  On  the  contrary,  this  court  held. 

in  the  case  of  the  Alexandria  Canal  Co.  v.  Sivan,  5  Howard  89,  that  a  trial 

by  arbitrators,  appointed  by  the  court,  with  the  consent  of  both  parties,  was 

one  of  the  modes  of  prosecuting  a  suit  to  judgment,  as  well  established  and 

fully  warranted  by  law  as  a  trial  by  jury." 

Although  the  parties  might  have  by  right  proceeded  with  a  full  trial  in  the 

district  court,  the  Court  upheld  their  waiver  of  this  right  and  consent  to  have 

the  case  decided  by  a  referee.  In  Kiinberly  v.  Arms,^  the  Supreme  Court  upheld 

the  consensual  reference  of  an  entire  case  to  a  special  master  and  discussed  the 

scope  of  review  by  the  court. 

[The  trial  court]  cannot,  of  its  own  motion,  or  upon  the  request  of  one  party, 
abdicate  its  duty  to  determine  by  its  own  judgement  the  controversy  pre- 
sented, and  devolve  that  duty  upon  any  of  its  oflBcers.  But  when  the  parties 
consent  to  the  reference  of  a  case  to  a  master  or  other  officer  to  hear  and 
decide  all  the  issues  therein,  and  report  his  findings,  both  of  fact  and  of  law, 
and  such  reference  is  entered  as  a  rule  of  the  court,  the  master  is  clothed 
with  very  different  powers  from  those  which  he  exercises  upon  ordinary 
references,  without  such  consent;  and  his  determinations  are  not  subject 
to  be  set  aside  and  disregarded  at  the  mere  discretion  of  the  court  ....  [The 
master's]  findings,  like  those  of  an  independent  tribunal,  are  to  be  taken 
as  presumptively  correct,  subject,  indeed,  to  be  reviewed  under  the  reserva- 
tion contained  in  the  consent  and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given  to  the  evidence,  or  in  the  applica- 
tion of  the  law,  but  not  otherwise.** 
Several  significant  restrictions  have  been  placed  on  non-consensual  references 
to  special  masters  in  the  past  century.^  The  extent  to  which  these  limitations, 
aimed  at  protecting  the  litigants  and  retaining  "ultimate  adjudication"  in  the 
judges  of  the  district  court  absent  special  circumstances,  are  constitutional  in 
scope,  or  based  on  policy  considerations  is  unclear.^  The  limitations  on  a  con- 
sensual reference  are  far  less  stringent.  In  Crm  v.  Hauck  '^  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  stated,  with  respect  to  consensual  refer- 
ences, that ,    .        T,    ,     ero  •     *1  ,» 

We  are  of  the  opinion,  therefore,  that  the  policy  underlying  Rule  53  is  the 
alleviation  of  unnecessary  burdens  to  the  litigants  and  the  cornerstone  of 
the  rule  is  the  avoidance  of  delay,  costs,  and  a  fact  finder  other  than  a 
judge.  We  see  no  reason  why  the  parties  to  the  lawsuit,  for  whose  benefit  the 
restrictions  are  imposed,  may  not  waive  their  objections  to  a  reference. 

siEff  Heckers  v  Fowler,  69  U.S.  12.3  (1864)  :  Kimherly  v.  Arms,  129  U.S.  512  (1889)  ; 
Derf.fa^ColumhiaBrondcastinff  System,  Inc.,  520  F  2d  499  (1st  Cir.  1975)  cert  denied 
4 •> 3  r  S  107.3  (197R)  As  discussed  previously  the  federal  courts  are  courts  of  limited 
lurisdiction.  The  parties  may  not  confer  subject  matter  jurisdiction  by  consent.  Supra  note 
5  and  accompaving  text.  United  States  v.  Gnffen,  303  U.S.  226  (1938). 

•"69  U.S.  123   (1864). 

■""Id.  at  127. 

j^--  12'9"u  S  .512  (1889).  Resarding  the  scope  of  review  see  Gallagher,  An  Expanding  Role 
for  United  States  Magistrates,  supra  note  45;  DeCosta  v.  CBS,  Inc.,  520  F.  2d  499   (1st 

'^-  ^^IT^M^Bmi  v^lio'wes'^Leathtr  Co.,  352  U.S.  249  (1957)  :  Comment,  Masters  and  Magis- 
trates in  the  Federal  Courts,  88  Harv.  L.  Rev.  779,  789-96  (1975). 

^Comvare  DeCosta  v.  ColumMa  Broadcasting  System,  Inc.,  520  F.  2d  499  (1st  Cir. 
197.5)  :  Cruz  v.  Hnuck,  515  F.  2d  322.  320-30  (5th  Cir.  1975)  cert,  denied  sub  nom. 
Aiulrade  Y.  Hauck,  424  U.S.  917  (1976)  ;  T.P.O.,  Inc.  v.  McMillen,  supra  note  40.  Mathews  v. 
Weher.  423  U.S.  261    (1973)  ;   Silberman,  supra  note  41,  at  1314-32,  1349-60. 

^^  Supra  note  58. 

•Old.  at  330. 
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In  analyzing  the  development  of  references  in  civil  cases  one  author  has 
suggested  that  United  States  magistrates  can  be  used  extensively,  and  without 
any  fear  of  constitutional  impropriety,  to  expedite  the  civil  business  of  the  federal 
trial  courts  through  the  device  of  consensual  references. 

There  is  long-standing  precedent  for  reference,  when  both  parties  have  con- 
sented, of  entire  civil  cases  for  decision  as  to  both  law  and  fact.  A  policy 
encouraging  consensual  reference  under  the  new  magistrate  system  is  both 
permissible  and  desirable  as  a  means  of  reducing  congestion  in  the  district 
courts.   Use  of  the  proposed   adjudicative  powers  of  federal  magistrates 
would  provide  a  needed  middle  ground  between  arbitration  and  full  trial  in 
the  district  court.®^ 
The  constitutionality  of  consensual  reference  of  a  civil  case  for  adjudication 
to  a  magistrate  was  affirmed  recently  by  the  United  States  Court  of  Appeals  for 
the   First   Circuit.    In   DeCosta   v.    Columbia   BromJca^iwg   Sy^ifin,   Inc.^'^   the 
parties   had   stipulated   that   certain   counts   be  heard   and   detenuined   by   a 
magistrate.^  After  the  magistrate  had  submitted  his  findings  of  fact  and  conclu- 
sions of  law,  counsel  for  the  defendant  objected  for  the  first  time  that  the  refer- 
ence to  the  magistrate  was  constitutionally  infirm*^  and  void  ab  initio.*^''  Defend- 
ant further  argued  that  even  if  the  reference  were  constitutional,  it  violated  the 
"exceptional  conditions"  requirement  of  Rule  .53.®' 

Both  the  district  court  and  the  court  of  appeals  rejected  these  arguments,  hold- 
ing that  the  reference  was  akin  to  arbitration  and  constitutionally  valid.""  With 
respect  to  defendant's  constitutional  objections,  the  Court  of  Appeals  declared 
that— 

From  a  constitutional  viewpoint,  we  can  see  no  significant  difference  between 
arbitration  and  consensual  reference  for  decision  to  magistrates.  In  both 
situations  the  parties  have  freely  and  knowingly  agreed  to  waive  their 
access  to  an  Article  III  judge  in  the  first  instance.  Or  put  another  way, 
they  have  chosen  another  forum.  Indeed,  the  decision  to  waive  in  the  case 
of  a  consensual  reference  is  more  knowledgeable  than  in  the  case  of  an  agree- 
ment to  arbitrate  a  future  dispute  because  it  is  made  after  the  isstie  has 
crystallized.  Both  modes  of  ponflict  rcsoiut'on  serve  the  "^ame  goals  of  reliev- 
ing scarce  judicial  resources  and  of  accommodating  the  parties.  If  it  be 
queried  whether  the  dignity  of  article  III  is  being  compromised  by  entering 
judgments  on  awards  made  by  non-Article  III  personnel,  the  sufficient  re- 
joinder is  that  judgments  are  entered  on  arbitrators'  awards.* 
The  Court  of  Appeals  further  concluded  in  DeCosta  that  the  reference  was  not 
prohibited  by  the  Federal  Magistrates  Act  or  by  the  restrictions  of  Rule  53  of 
the  Federal  Rules  of  Civil  Procedure. 

It  therefore  seems  clear  to  us  that  the  Congressional  intent  was  to  leave 
untouched  the  tradition,  as  Congress  understood  it.  that  parties  could,  with- 
out violation  of  Article  III  freely  consent  to  refer  cases  to  non-Article  III 
officials  for  decision.  We  see  no  suggestion  in  the  committee  reports  and  na 
reason  of  policy  which  would  limit  consensual  reference  to  "some  excep- 
tional conditions"  as  required  by  Fed.  R.  Civ.  Pro.  53(b).  As  we  ha-ve  indi- 
cated above,  the  factors  triggering  the  decision  in  Ln  Buy  are  not  present 
when  the  parties  knowingly  and  fully  agree  to  a  reference  to  a  magistrate.* 
There  have  in  fact  been  instances  where  the  appellate  courts  have  overturned 
consensual  references,  although  as  Professor  Silberman  has  noted,  these  ca«es 
have  been  exceptional  and  have  generally  involved  consent  to  functions  that 
would  be  illegal.™  .Tudge  Kaufman  has  added — 

Of  course,  where  both  parties  acquiesce  to  the  reference  to  a  master,  the 
permissive  scope  of  the  reference  is  broadened,  and.  except  in  those  limited 
instances  where  the  public  interest  demands  initial  inquiry  by  the  court, 
references  should  be  permitted.'" 

•^  Sop  rominpnt,   An   Ad.indicative  Role  for  Fpdcral  Magistrates  in  Civil  Cases    snpi-a 
notp  y.s..  nf  5'5R.  ' 

";•"■•'?-  f^,^"""•  -"'Sfi  mi?. I.  1074),  rev'd  on  other  grounds,  520  F.  2d  499  (1st  Cir.  1975) 
cert,  fipniod.  42R  TT.S.  1073   (1976).  \      y.  ^    .  j.^i^; 

>"  .520  K  2d  at  504. 
«■»  r^s:i  F.  Snpp.  at  327. 
8'^Id.  at  335. 
""  Id.  at  331 

-  520  F  Id'^af  505^6~^'^  =  ^"^  ^-  ^^  ^*  ^^^'  ^05-506,  508. 
80  520  f!  2d  at  '507. 
nf'-n-''f.^"'""™!.'^"r.-  ^"P^^  °°*^  41-  ^*  13S4  and  n.  337;  DeCosta  v.  CBS,  Inc.,  520  F.  2(J 
^  Kaufman,  Master  in  the  Federal  Courts :  Rule  53,  supra  note  38,  at  459. 
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In  criminal  cases,  where  the  courts  generally  tend  to  be  very  careful  In 
protecting  the  rights  of  the  defendant,  basic  constitutional  rights  are  waived 
regularly.  "When  there  is  no  constitutional  or  statutory  mandate,  and  no  i;aiblic 
policy  prohibiting,  an  accused  may  waive  any  privilege  which  he  is  given  the 
right  to  enjoy."  '^  In  virtually  every  instance  the  Supreme  Court  has  held  that 
the  accused  may  lawfully  consent  to  waive  even  the  most  fundamental  of  these 
rights,  including  the  right  against  self-incrimination,™  the  right  to  be  free  from 
unreasonable  searches,'*  the  right  to  a  Sixth  Amendment  speedy  trial,''^  the  right 
to  a  jury  trial  in  a  criminal  case,™  the  right  to  confront  and  cross-examine 
witnesses,"  the  right  to  counsel,'^*  and  the  right  to  be  present  at  each  stage  of  a 
criminal  proceeding.'*  Perhaps  most  importantly,  the  defendant  may  plead 
guilt.v.  thereby  \vaiving  his  right  to  put  the  Government  to  its  proof.  If  accepted 
by  the  court,  the  plea  waives  the  defendant's  constitutional  rights  in  almost 
every  respect.^ 

The  legislative  history  of  the  Federal  Magistrates  Act  supports  the  proposition 
that  even  if  due  process  should  require  trial  of  a  federal  criminal  offense  (other 
than  a  petty  offense)  by  an  article  III  judge  in  the  first  instance  (even  though 
the  Palmare  case  says  otherwise),  that  right  to  a  judge,  like  any  other  due 
process  right,  may  be  waived  by  the  parties.*^  Accordingly,  where  the  defendant 
freely  consents  to  proceed  before  a  duly  authorized  magistrate  pursuant  to  a 
statutory  procedure,  there  is  no  constitutional  impediment  to  such  proceeding  or 
to  the  entry  of  a  judgment  by  the  magistrate  in  the  case,^^ 

JtTRY    TRIALS 

The  authorization  of  a  non-article  III  judicial  officer  to  try  a  criminal  or  civil 
case  \A'ith  a  jury,  vis  a  vis  without  a  jury,  does  not  raise  significant  additional 
constitutional  questions — certainly  not  as  long  as  the  parties  agree  to  the  pro- 
cedure. If  the  parties  may  consent  to  having  a  magistrate  or  other  non-article 
III  officer  dispose  of  their  litigation  with  finality,  tliere  is  no  compelling  reason 
why  they  may  not  also  consent  to  having  the  magistrate  try  such  litigation  in 
front  of  a  jury. 

Although  the  Constitution  guarantees  rial  by  jury  in  mos  civil  and  criminal 
cases,®'  the  right  may  be  knowingly  relinquished  or  altered  by  the  parties  in  the 
same  manner  as  other  personal  or  procedural  rights.®*  In  civil  cases  the  Federal 
Eules  provide  that  a  litigant  must  make  an  aflSrmative  and  timely  demand  in 
order  to  obtain  a  trial  by  jury  of  any  issues  triable  of  right  by  a  jury.®^  Civil 
litigants  in  the  federal  courts,  moreover,  are  encouraged  to  consent  to  trial  of 
their  cases  before  a  jury  of  six  persons,  rather  than  the  traditional  twelve.®"  The 
parties  may  also  agree  that  only  certain  issues  in  a  civil  case  will  he  tried  by  a 
jury.®'  With  the  consent  of  the  parties,  the  court  may  order  a  trial  by  jury  in 
actions  which  are  not  triable  of  right  by  a  jury,^®  and  the  court  may  in  its 
discretion  order  a  trial  by  jury  of  any  or  all  issues  even  when  not  actually 
demanded  by  a  party.®** 

In  federal  criminal  cases  the  parties  may  waive  their  right  to  trial  of  the  case 
by  a  jury.**  The  defendant,  moreover,  may  choose  to  plead  guilty  and  give  up 
not  only  his  right  to  a  jury,  but  his  right  to  a  trial  itself.^^ 


"  f^cMck  V.  United  States,  195  U.S.  65.  72  (1004)   (dissenting  opinion). 

'3  Garner  v.  United  Staes,  424  U.S.  648  (1075). 

■:i  Srhneckloth  v.  Bustamonte,  412  U.S.  218  (1073). 

''^Barker  v.  Winr/o,  407  U.S.  514  (1972). 

'•^Brookhart  v.  jnnis,  .SS4  U.S.  1  (1066)  ;  Patton  v.  United  States,  281  U.S.  276  (19.30). 

■^-^  Brookhart  v.  Janis,  384  U.S.  1   (1066). 

■'^Faretta  v.  California,  422  U.S.  806   (1975)  ;  Johnson  v.  Zerdst,  304  U.S.  458  (1938). 

■^"Cf.  TUinois  V.  AUev.  307  U.S.  337   (1970)  :  Diax  v.  United  States.  223  U.S.  442  HO]  2). 

^"Tollett  V.  Henderson,  411  U.S.  258  (1973)  ;  Parker  v.  North  Carolina,  397  U.S.  790 
(1070). 

81  Senate  Hearings  (1966)  at  246-256. 

8=  Id. 

83  TT.S.  Constitution  art.  Ill,  §  2  :  amends.  VI  and  VII. 

**  Generally,  a  party  may  waive  any  risrht  or  privilege  unless  there  Is  a  ronstitntional 
or  statutory  provision  or  "fundamental  public  policy  consideration  which  prohibits  him 
from  doing'so.  See  Schick  v.  United  States,  195  U.S.  65   (1904)    (dissenting  opinion). 

8'">Fed.  R.  Civ.  P.  38(b),  (d)  ;  General  Tire  d  Rulber  Co.  v.  Watkins,  331  F.  2d.  192  (4th 
Cir).  cert,  denied,  377  U.S.  952  (1963). 

86  Fed.  R.  Civ.  P.  48. 

87  Fed.  R.  Civ.  P.  38  (c). 
8SFed.  R.  Civ.  P.  30(c). 

89  Fed.  R.  Civ.  P.   (39(b). 

»"  Pntton  V.  United  States,  281  U.S   276  (1930). 

M  FED.R.  CRIM.P.  11  ;  Boykin  v.  Alahama,  395  U.S.  238  (1969). 
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Although  there  are  differences  in  language  between  the  constitutional  guaran- 
tees to  jury  trial  in  civil  and  criminal  cases,  the  Supreme  Court  has  held  that 
the  guarantees  are  essentially  the  same."^ 

The  status  of  the  judicial  officer  who  presides  at  a  jury  trial  has  been  held  to 
be  an  integral  part  of  the  right  to  a  trial  by  jury ;  ^  and  the  powers  that  have 
to  be  conferred  upon  a  judicial  officer  in  order  for  him  to  preside  over  a  jury 
trial  which  satisfies  the  requirement  of  the  Seventh  Amendment  appear  to  be : 

(1)  instructing  the  jury  on  the  law  applicable  to  the  case ; 

(2)  advising  the  jury  on  the  evidence  presented  during  the  trial;  and 

(3)  setting  aside  the  jury's  verdict  if  contrary  to  the  law  or  evidence. 
In  essence,  the  presiding  officer  in  a  jury  trial  comporting  with  the  Seventh 

Amendment  must  be  able  to  draw  all  legal  conclusions  necessary  to  the  deter- 
mination of  the  case.  The  presiding  officer  must  also  be  able  not  only  to  make 
his  own  evaluttion  of  the  facts,  but  also  to  substitute  his  findings  for  those  of 
the  jury,  where  appropriate.  This  authority  effectively  amounts  to  the  abiUty  to 
make  the  ultimate  decision  in  the  case  if  called  upon  to  do  so.  Thus,  the  same 
l)asic  considerations  of  judicial  authority  apply  here  as  in  the  consensutl  refer- 
ence of  a  non-jui'y  case  for  decision  by  a  i)erson  who  is  not  an  article  III  judge. 

It  is  settled  that  jury  trials  may  be  conducted  by  judges  of  article  I  courts,** 
and  by  judges  of  the  State  courts.***  In  Capital  Traction  Co.  v.  Hof.""  the  Supreme 
Court  held  that  the  Congress  could  compel  civil  litigants  in  certain  cases  in  the 
District  of  Columbia  to  assert  their  right  to  trial  by  jury  before  a  justice  of  the 
peace,  even  though  such  a  jury  trial  was  not  found  to  fully  satisfy  the  guarantee 
of  the  Seventh  Amendment,  as  long  as  the  parties  retained  a  right  to  a  complete 
retrial  of  the  facts  before  a  jury  in  a  higher  court  of  record  on  appeal.  The  key 
considerations  to  be  derived  from  the  case  are  that  the  court  upheld  the  power 
of  the  Congress  to  vest  a  non-article  III  justice  of  the  peace  with  the  authority  to 
conduct  a  civil  jury  trial  and  to  adjudicate  the  case  with  finality.  The  parties' 
right  to  a  de  novo  trial  was  a  personal  right  which  they  were  free  to  exercise  or 
forego. 

S.  1613,  the  pending  magistrate  jurisdiction  legislation,  however,  does  not 
provide  for  a  de  novo  jury  trial  before  a  district  judge.  Rather,  it  permits  the 
reference  of  a  civil  case  or  a  criminal  misdemeanor  case  for  jury  trial  by  a 
magistrate  in  the  first  instance  only  upon  the  freely  given  consent  of  the  litigants. 
Any  constitutional  objection  to  jury  trial  before  a  magistrate  that  might  be  per- 
ceived to  flow  from  Capital  Traction  would  clearly  be  cured  by  the  consent  of 
the  parties.*"' 

As  with  civil  cases,  the  question  of  whether  a  magistrate  may  be  empowered  to 
preside  over  a  jury  trial  of  a  federal  criminal  case  is  essentially  the  question  of 
whether  the  magistrate  may  be  empowered  to  make  the  ultimate  decision  as  to 
guilt  or  innocence  in  a  case. 

The  existing  criminal  trial  jurisdiction  of  United  States  magistrates  was  estab- 
lished by  the  Congress.  With  the  endorsement  of  the  Department  of  Justice  and 
the  .Judicial  Conference.  In  the  first  seven  years  of  the  nationwide  operation  of 
the  system  more  than  half  a  million  petty  and  minor  offense  defendants  have 
been  handled  by  United  States  magistrates  (444,000  petty  offense  defendants  and 
72.0ri0  minor  offense  defendants).  No  serious  challenge  has  yet  been  raised  as  to 
the  constitutionality  of  the  Congress  vesting  magistrates  with  the  power  to  make 


^^  CnJfjrore  v.  Bnttin.  41.'.  U.F?.  140  (107."^)  ;  WilUams  v.  Florida,  .'^00  U.S.  78  (1970). 
^^  "  'Trial  by  jury.'  in  the  primary  nnd  usual  spnse  of  tlie  term  at  the  common  law  and 
in  tlip  .American  constitutions,  is  not  merely  a  trial  bv  jury  of  twelve  men  before  an  officer 
restpd  with  authority  to  cause  tliem  to  be  summoned  and  empaneled,  to  administer  oatlis 
to  them  and  to  the  constable  in  charjre.  and  to  enter  .iudprment  and  issue  execution  on  their 
verdict  :  but  it  is  .«i  trial  by  a  jury  of  tweleve  men,  in  the  presence  and  under  the  superin- 
tendencp  of  a  .iudare  empowered  to  instruct  them  on  the  law  and  to  advise  them  on  the  facts, 
and  (except  on  acquittal  of  a  criminal  oharjre)  to  set  aside  their  verdict  if  in  his  opinion 
it  is  against  the  law  or  the  evidence.  This  proposition  has  been  so  generally  admitted,  and 
so  seldom  contested,  that  there  has  been  little  occasion  for  its  distinct  assertion.  Yet  tiiere 
are  unequivocal  statements  of  it  to  be  found  in  the  books."  Capital  Traction  Co.  v.  Hof, 
174  T-.S.  1,  l.S-14  (ISnfl). 

»*  Pnlmnre  v.  TIvi,ted  f!tafes.  411  U.S.  .*?R3  (197.'^'>. 

»"•  Minneapolis  <t  ^t.  Lovis  R.  Co.  v.  Bomholis,  241  U.S.  211  (1916). 

""  Soe  note  9.S.  suprat. 

f"  The  Senate  Report  on  S.  161.3  directly  addresses  this  issue  : 

Additionally,  tne  matfistrate  would  be  allowed  to  conduct  .jury  trials  when  re- 
quested. The  bill  makes  clear  that  the  voluntary  consent  of  the  yiarties  is  required 
before  any  civil  actions  may  be  referred  to  a  magistrate.  In  light  of  this  requirement 
of  consent  no  witness  at  the  hearings  on  the  bill  found  any  constitutional  nuestion 
that  could  be  raised  against  the  provision.  Near  unanimity  existed  among  the  wit- 
nesses on  the  overall  constitutionality  of  the  bill. 
I^cnafe  Comm.  on  the.  Jurlicinri/,  fhe  Mnnistrafe  Act  of  1977,  S.  Rep.  No.  95-344,  95th 
Cong.,  1st  Sess.  4   (1977)    (Hereinafter  cited  as  Senate  Report). 
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the  ultimate  determination  in  these  eases.®*  Trial  de  novo  by  a  district  judge,  more- 
over, is  expressly  proscribed  by  the  IMiuor  Offense  Rules.™ 

The  present  statute  requires  a  magistrate  to  personally  obtain  specific  vpaivers 
from  the  defendant  of  his  rights  both  to  trial  by  a  district  judge  and  to  what- 
ever right  be  may  have  to  a  trial  by  a  jury  before  proceeding  with  the  case.^°" 
Accordingly,  the  issue  of  jury  trials  in  criminal  cases  before  non-article  III 
officers  has  simply  never  arisen  in  the  federal  courts. 

Historically,  the  Congress  has  authorized  jurisdiction  over  prosecutions  under 
the  federal  criminal  law  in  the  State  courts,^*^  territorial  courts,"^  and  special 
and  legislative  courts.^"^  Unlike  the  many  precedents  in  civil  cases,  however,  there 
is  little  case  law  on  the  question  of  whether  a  federal  criminal  case  falling  within 
the  statutory  jurisdiction  of  the  district  court  may  be  referred  for  a  hearing  or 
decision  to  a  judicial  officer  who  is  not  an  article  III  judge.  United  States  com- 
missioners, upon  the  defendant's  consent,  were  empowered  to  try  certain  federal 
criminal  offenses.  Their  jurisdiction,  however,  was  limited  to  petty  offense  cases 
(which  were  not  generally  considered  crimes  in  the  Constitutional  sense  and  did 
not  normally  give  the  defendant  the  right  to  a  jury  trial) ^"*  committed  within 
the  boundaries  of  federal  enclaves  (areas  over  which  the  Congress  could  exercise 
special  article  I  authority). 

In  Pcrncll  v.  Souihall  Realty, ^"^  the  Supreme  Court  discussed  the  English 
precedent  of  trials  by  jury  in  minor  criminal  cases  before  justices  of  the  peace 
and  noted  its  belief  that  such  a  trial — 

.  .  .  was  a  jury  trial  in  the  full  constitutional  sense.  English  justices  of  the 

peace  were  required  to  be  learned  in  the  law.  They  were  judges  of  record 

and  their  courts,  courts  of  record.  The  procedures  they  followed  differed  in 

no  essential  manner  from  that  of  the  higher  court  of  assize  held  by  the 

King's  judges.  Trial  by  jury  before  the  justices  of  the  peace  proceeded  in  the 

usual  manner  of  a  criminal  trial  by  jury  in  the  King's  court.^"* 

The  ability  of  a  United  States  magistrate  to  make  the  ultimate  determination 

in  a  federal  misdemeanor  case  leads  to  the  conclusion  that  a  magistrate  could 

also  conduct  a  jury  trial  in  such  a  case  within  his  jurisdiction — especially  where 

specifically  authorized  to  do  so  by  the  Congress  in  the  exercise  of  its  plenary 

power  to  regulate  the  federal  courts  and  pursuant  to  the  freely  given  consent  of 

the  parties. 

POLICY   CONSIDERATIONS 

The  pending  magistrate  jurisdictional  legislation  is  styled  a  bill  "to  improve 
access  to  the  federal  courts."  It  would  accomplish  its  intended  purpose  by  pro- 
viding additional  flexibility  to  the  courts  and  to  the  litigants  to  dispose  of  cases 
expeditiously  by  using  magistrates  as  an  alternative  or  supplement  to  trial  by 
district  judges — upon  the  authorization  and  under  the  supervision  of  the  dis- 
trict court  and  subject  to  the  mutual  consent  of  the  litigants.  The  Senate  Report 
on  the  biil  notes  that — • 

The  bill  recognizes  the  growing  interest  in  the  use  of  magistrates  to  improve 
access  to  the  courts  for  all  groups,  especially  the  less-advantaged.  The  latter 
lack  the  resources  to  cope  with  the  vicissitudes  of  adjudication  delay  and  ex- 
pense. If  their  civil  cases  are  forced  out  of  court  as  a  result,  they  lose  all 
their  procedural  safeguards.  This  outcome  may  be  more  pronounced  as  the 
exigencies  of  the  Speedy  Trial  Act  increase  the  demands  on  the  Federal 
courts.  The  imaginative  supply  of  magistrate  services  can  help  the  system 
cope  and  prevent  inattention  to  a  mounting  queue  of  civil  cases  pushed  to 
the  back  of  the  docket.^"" 


■*  But  see  statement  of  Fred  M.  Vinson,  Assistant  Attorney  General.  Senate  Hearings 
(1966)  at  107,  which  was  subsequently  disavowed  by  the  Department  of  .Justice.  Sec  als-o 
the  memorandum  prepared  by  the  staff  of  the  Senate  Judiciary  Subcommittee,  entitled  The 
Constitutionality  of  Trial  of  Minor  Offenses  l)y  U.S.  Magistrates,  Senate  Hearings  (1966) 
at  246. 

0"  Fed.  R.  Min.  Off.  p.  8(d). 

iwis   U.S.C.    §  3401(b). 

101  See  Te-tta  v.  Katt,  330  U.S.  386  (1947)  ;  and  Warren,  Federal  Criminal  Laws  and  the 
State  Courts.  38  Harv.  L.  Rev.  545.  551-53.  570-72  (1925). 

^o'-' Pnlmore  v.  United  States,  411  U.S.  389  (1973). 

io^Toth  V.  Ouarles,  .S50  U.S.  11  (1955)  :  Dynes  v.  Hoover,  61  U.S.  (20  How.)  65  (1857). 

^0^  See  Frankfurter  &  Corcoran,  Petty  Federal  Offense  and  the  Constitutional  Guaranty 
of  Trial  bv  Jury,  38  Harv.  L.  Rev.  917  (1926)  ;  Doub  &  Kestenbaum,  Federal  Magistrates 
for  the  Trial  of'Pettv  Offenses  :  Need  and  Constitutionality,  107  U.  Pa.  L.  Rev.  443,  463-64 
(1950)  ;  Note,  The  Validity  of  United  States  Magistrates'  Criminal  Jurisdiction,  60  Va.  L. 
Rev.  697  704-05   (1074). 

M5  416  U.S.  363   (1974). 

i"8Id.   at  381. 

i'^  Senate  Report  at  4.  See  also  Judicial  Conference  of  the  United  States,  Proposed 
Amendment  to  the  Federal  Magistrates  Act  (March  7,  1975). 
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(1)  Judicial  Economy 
Recent  history  teaches  clearly  that  the  authorization  of  sufficient  district  judge, 
ships  by  the  Congress  invariably  lags  behind  the  actual  needs  of  the  courts.  The 
Judicial  Conference  noted  in  its  March  1975  report  to  the  Congress  in  support  of 
its  bill  to  increase  the  jurisdiction  of  magistrates  that  the  courts  cannot  cope 
with  the  problem  of  increasing  caseloads  merely  by  continually  "increasing  the 
number  of  district  judges  and  the  supporting  staffs,  .  .  .  with  the  concomitant 
need  for  huge  additional  physical  space.""'*  Judge  Kaufman  made  the  same 
points  in  1970 — 

.  .  ,  Simply  creating  more  judgeships  to  cope  with  increased  court  business  is 
a  long,  expensive,  frustrating,  and  often  inefficient  procedure  for  reducing 
court  congestion.  .  .  .  We  do  need  more  judges.  But  legislatures,  sensitive  to 
public  displeasure  with  rising  taxes  and  higher  judicial  outlays,  are  going 
to  balk  at  the  millions  required  to  build  new  courthouses,  create  more  judge- 
ships, and  hire  the  supporting  personnel  if  we  attempt  to  solve  all  our  prob- 
lems by  simply  increasing  the  number  of  judges.  It  is  hke  adding  more 
engineers  to  a  railroad  still  operating  with  steam  instead  of  diesel  engines."* 
The  Senate  Report  on  the  pending  magistrate  legislation  concurs  in  these  ap- 
praisals of  the  judiciary  and  argues  that — 

The  bill  would  allow  increased  use  of  magistrates  to  improve  access  to 
justice  on  a  district-by-district  basis.  More  flexibility  is  also  created  by  the 
limited  tenure  of  magistrates.  Magistrate  positions  would  be  selectively 
placed  by  the  Judicial  Conference  to  accommodate  surges  of  litigation  in 
particular  districts  at  particular  times.  All  this  would  be  accomplished  with- 
out resort  to  the  process  of  congressional  confirmation.'^" 
The  developing  literature  similarly  points  to  the  judical  economies  that  could 
be  achieved  bl  the  encouragement  of  consensual  references  to  magistrates  in  ap- 

^^     Use  of  a  system  of  consensual  reference  would  produce  three  sorts  of  bene- 
fits   To  the  extent  that  the  less  difficult  cases  are  channelled  to  the  magis- 
trates  district  judges  will  be  freed  to  deal  more  effectively  with  the  more 
difficult  and  important  cases.  Second,  if  the  magistrates'  dockets  are  kept 
uncongested,  the  parties,  and  society  as  a  whole,  will  receive  the  benefits  of 
rapid  adjudication  and  more  careful  consideration  of  cases  by  both  tribunals. 
Third,  a  magistrate  may  be  hired  for  one  term  only,  eliminating  presently 
existing  congestion  without  the  need  to  engage  tenured  judges  who  may  be 
uimecessary  after  the  congestion  has  been  relieved.^ 
The  Federal  Magistrates  Act  "facilitated  a  rational  division  of  labor  among 
judicial  officers  in  the  district  court."  ""  Its  intent  is  to  free  the  time  of  the  district 
iud°-es  to  perform  the  work  which  only  they  may  do."^  In  this  vein,  the  Senate 
Rep1)rt  on  the  pending  bill  notes  that  the  cost  of  establishing  and  maintaining  a 
full-time  magistrate  position  is  approximately  one-half  the  cost  of  establishing 
and  maintaining  a  district  judgeship.  Accordingly,  "the  bill  actually  will  result 
iu  a  net  savings  when  compared  to  the  costs  for  the  judgeships  that  would  still  lie 
needed  if  magistrates  could  not  exercise  the  jurisdiction  provided  in  the  bill."  "* 
(2)  Supervision  ty  the  District  Court 
The  trial  of  a  non-jury  or  jury  case  by  a  magistrate  must  be  authorized  pur- 
suant to  local  rule  of  court.'^  A  magistrate  is  not  a  separate  court  or  tribunal,  but 
is  'an  integral  part  of  the  district  court  with  no  independent  jurisdiction  of  his 

The  magistrate's  power  to  perform  judicial  functions  depends  entirely  upon 
his  connection  with  the  district  court  which  appoints  him  and  retains  the 
right  to  control  and  supervise  his  conduct  at  all  times.  Therefore,  jurisdiction 
remains  in  the  district  court,  which  exercises  its  jurisdiction  through  the 
medium  of  the  magistrate.  Tlie  defendant  consent  merely  to  an  alteration 
in  trial  procedure,  not  to  a  transfer  of  jurisdiction  from  the  district  court  to 
another  tribual.  (Citations  omitted)."' 

i""  f^iipra  note  2. 

I™  Kaufman,  The  Judicial  Crisis,  Court  Delay  and  tlie  Parajudge,  54  Judicature  145, 
147-4S    (1970). 

"»  Senate  Report  at  4. 

uiromment,  An  Adjudicative  Role  for  Federal  Magistrates  in  Civil  Cases,  supra  note 
38.  at  594-95. 

1^  Senate  Report  at  3. 

"3  Senate  Hearings  (1966);  Cliief  Justice  Burger,  Year-End  Report  on  the  Judiciary 
<Jnnnar.v  1,  197R).  p.  2. 

^T  Senate  Report  at  15. 

"■;2S  TT.S.r.  §  6:',6(h)4  and  S.  1613  §  2. 

118  Senate  Hearings  (1966)   at  252. 
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A  magistrate  who  is  believed  to  be  fnlly  competent  by  his  appointin.:?  district 
-court,  thus,  may  be  used  by  the  court  to  supplement  the  output  of  the  judges. 
Since,  however,  "the  office  of  magistrate,  if  misused,  also  provides  an  opportunity 
for  judges,  consciously  or  unconsciously,  to  shirk  their  duty,"  "'  fear  of  abdica- 
tion of  judicial  responsibilities  by  the  district  judges  may  exist."*  It  has  been 
suggested,  though,  that — 

An  innovative  enterprise  always  entails  certain  risks  and  the  office  of  federal 
magistrate  is  no  exception.  The  risks  in  this  instance  are  certainly  justifiable. 
The  factor  on  which  their  outcome  depends  is  the  degree  to  which  judges 
meet  their  responsibility  in  selecting  and  supervising  magistrates.  In  light 
of  the  serious  responsibilities  with  which  district  judges  are  already  "en- 
trusted, and  the  opportunities  for  effectiveness  and  efficiency  that  the  Act 
makes  possible,  the  development  of  the  office  of  magistrate  is  not  only  justi- 
fiable, but  also  represents  an  intelligent  choice  and  an  interesting  innovation 
in  federal  practice."'"" 
Further,  there  are  several  checks  which  may  be  imposed  upon  the  overutiliza- 
tion  or  improper  utilization  of  a  magistrate,  including  the  limits  on  the  available 
time  of  the  magistrate  himself,  the  requirement  that  trial  duties  be  delegated 
in  accordance  with  the  wishes  of  the  district  court  as  a  whole  and  the  provisions 
of  local  rule,  the  corrective  authority  of  the  court  of  appeals  or  the  circuit  council, 
expressions  of  discontent  or  concern  by  the  bar.  and  the  express  requirement  that 
litigants  must  consent  to  trial  by  the  magistrate  in  each  case. 

(3)  Greater  Access  for  the  Parties 
Consensual  references  of  cases  to  a  magistrate  for  trial  give  the  parties  greater 
flexibility  and  opportunity  to  dispose  of  their  dispute  promptly.'-"  There  are 
several  reasons  why  civil  litigants  might  choose  to  consent  to  trial  by  a  magi- 
strate. They  may  in  appropriate  cases  seek  a  competent  and  speedy  resolution  of 
the  facts  of  their  dispute  by  a  disinterested  third  party,  whether  magistrate  or 
judge.  They  may  be  close  to  settlement  and  need  only  an  early  trial  date  to  dis- 
pose of  their  case.  They  may  have  particular  confidence  in  the  magistrate;  or 
they  may  wish  to  have  the  magistrate  conduct  the  trial  of  the  case  because  he 
lias  already  familiarized  himself  with  the  litigation  through  supervision  of  the 
pretrial  and  discovery  proceedings.  In  any  event,  the  parties  would  perceive  the 
trial  of  their  case  by  the  magistrate  as  an  effective,  prompt,  and  acceptable  resolu- 
tion of  their  case,  in  preference  to  an  out-of-court  settlement,  arbitration,  or 
-eventual  trial  by  a  district  judge.  The  wishes  of  the  parties  to  the  litigation — as 
long  as  approved  by  the  court — should  be  given  considerable  weight. 

The  authorization  of  the  trial  of  jury  cases,  as  well  as  non-jury  cases,  by 
magistrates  increases  the  range  of  options  available  to  the  parties.  They  may 
wish  in  certain  instances  to  relinquish  only  one  right  (that  of  trial  by  a  district 
judge),  rather  than  two  rights  (trial  by  the  judge  and  by  a  jury).  In  fact,  one 
•of  the  witnesses  who  testified  at  the  Senate  hearings  on  the  pending  legislation 
stated  that  based  on  his  experience  there  were  many  cases  which  went  to  a  dis- 
trict judge  rater  than  a  magistrate  only  because  the  defendant  had  insisted  on 
Ills  right  to  a  trial  before  a  jury.^-^ 

The  Senate  Judiciary  Committee  recognized  this  possibility  and  stated  in  its 
report  on  S.  1613 — 

'•The  bill,  however,  also  provides  that  a  magistrate  may  be  empowered  to 
try  such  cases  with  a  jury.  This  new  provision  should  encourage  an  even 
broader  use  of  magistrates  in  the  trial  of  misdemeanors  where  the  defendant 

11^  Gallagher,  An  Expanding  Civil  Role  for  United  States  Magistrates,  supra  note  45, 
at   107. 

1"  See  Mathews  v.  Weber,  423  U.S.  261  (1976)  ;  T.P.O.,  Inc.  McMillen,  460  F.  2d.  348 
(7th  Cir.  1062). 

"9  Gallagher,  An  Expanding  Role  for  United  States  Magistrates,  supra  note  45  at  107-08. 
See  also  Comment,  An  Adjudicative  Role  for  Federal  Magistrates  in  Civil  Cases,  supra 
■note  38.  at  593. 

120  The  First  Circuit  Court  of  Appeals  has  stated, 

Indeed,  on  occasion  perhaps  when  the  legal  issue  is  closely  balanced  and  the  stakes 
are  not  high,   or  when  expedition  and  expense  are  dominating  factors,  parties  may 
prefer  prompt  decision,  though  by  a  magistrate,  to  decision  by  a  judge.  This  avenue 
ought  not  to  be  barred. 
DeCosfa  v.  CBS,  Inc.,  520  F.  2d  at  507. 

1^  Hearings  on  S.  1612  and  S  1613,  the  Magistrate  Act  of  1977,  Before  the  Subcom- 
mittee on  Improvements  in  Judicial  Machinery  of  the  Senate  Committee  on  the  .Judiciary, 
•Poth  Cong..  1st  Sess.  218  (1977)  (Testimony  of  Arthur  L.  Burnett)  [Hereinafter  cited  as 
Senate  Hearings    (1977)]. 
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is  willing  to  be  tried  before  a  magistrate,  but  wishes  to  also  avail  himself 
of  the  right  to  trial  by  jury,"^ 

(4)  Summary 
The  availability  of  suflScient  judicial  resources — judges  and  magistrates — to 
handle  the  caseload  within  a  given  district  court  is  the  primary  factor  that  must 
be  considered  by  the  court  in  determining  whether  its  magistrates  should  be  em- 
powered to  try  cases  upon  the  consent  of  the  parties.  In  some  districts,  for  ex- 
ample, the  heavy  workload  of  the  district  judges  coupled  with  the  time  con- 
straints of  the  Speedy  Trial  Act  of  1974,  have  virtually  precluded  the  judges  from 
trying  civil  cases.  In  other  districts,  the  civil  caseload  may  be  under  control. 
The  Administration  bill,  S.  1613,  recognizes  the  variety  among  the  several  dis- 
trict courts  by  providing  a  permissive  grant  of  trial  jurisdiction  to  magistrates, 
rather  than  a  mandatory  one.  Thus,  in  each  district,  the  judges  of  the  court  re- 
tain the  discretion  of  referring  cases  to  magistrates  in  order  to  provide  the  most 
appropriate  division  of  judicial  responsibilities  among  the  officers  of  the  court. 
There  is  a  movement  among  those  concerned  with  effective  judicial  administra- 
tion to  develop  new  methods  for  disposing  of  civil  cases  and  criminal  litigation 
which  will  reduce  the  delays  and  the  costs  presently  attendant  in  the  processing 
of  cases — consistent,  of  course,  with  quality  justice  and  constitutional  require- 
ments. The  opportunity  for  litigants  to  consent  to  jury  and  non-jury  trials  before 
United  States  magistrates,  or  other  subordinate  judicial  officers,  in  appropriate 
cases  is  consistent  with  that  goal.  It  also  enables  the  courts  to  cope  more  readily 
with  the  vagaries  of  fluctuating  caseloads,  and  is  fully  consistent  with  the 
American  Bar  Association's  1974  Standards  Relating  to  Court  Organization  : 

There  is  a  wide  range  of  functions  that  judicial  officers  can  perform.  These 
include  conducting  preliminary  and  interlocutory  hearings  in  criminal  and 
civil  cases,  presiding  over  disputed  discovery  proceedings,  receiving  testi- 
mony as  a  referee  or  master,  hearing  short  causes  and  motions,  and-  sitting 
in  lieu  of  judges  bi/  stipulation  or  in  emergency.  .  .  .  This  arrangement 
economizes  the  time  of  the  regular  judges  and  recognizes  the  fact  that  smaller 
civil  and  criminal  cases  ordinarily  require  different  legal  skills,  experience, 
and  authority,  particularly  the  capacity  to  function  fairly  and  efficiently  in 
handling  large  volumes  of  cases.  At  the  same  time,  it  brings  the  trial  of 
smaller  cases  within  the  ambit  of  the  principal  trial  court  and  makes  them 
subject  to  the  supervision  of  its  judiciary.  .  .  .   (Italic  supplied) 
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United  States  magistrates,  and  United  States  commissioners  before  them,  have 
been  given  statutory  authority  to  try  persons  accused  of,  and  sentence  persons 
convicted  of,  certain  federal  criminal  offenses  in  the  district  court,^  The  "judg- 
ment of  conviction"  by  a  magistrate  is  of  it«se!f  a  final  judgment  by  a  judicial 
officer  of  the  district  court,  and  it  has  the  same  effect  that  a  judgment  ordered 
by  a  district  judge  would  have  in  the  same  case. 

Under  current  law  an  appeal  from  a  judgment  of  conviction  by  a  magistrate  in 
a  criminal  ease  is  taken  to  a  judge  of  the  district  court."^  The  scope  of  review  by 
the  district  judge  is  the  same  as  that  on  appeal  from  a  judgment  of  the  district 
court  to  the  court  of  api^eals.'-"  The  pending  legislaion  would  make  no  changes  in 
the  system  of  appeals  in  criminal  cases. 

In  civil  cases,  there  is  no  explicit  provision  in  current  statute  or  rule  which 
governs  appeals  from  a  magistrate's  decision  in  a  case  which  he  has  tried  with 
the  consent  of  the  litigants."^  The  practice  among  the  circuits  varies,  as  appeals 
have  been  taken  both  to  a  district  judge  and  directly  to  the  court  of  appeals.^"" 
Moreover,  the  available  case  law  is  very  sketchy  on  the  point.  The  United  States 
Court  of  Appeals  for  the  Eighth  Circuit,  for  example,  has  ruled  that  a  magis- 
trate's judgment  and  supporting  papers,  even  in  a  consent  case,  must  be  treated 
only  as  a  recommendation  to  the  district  judge.'""  The  court  was  concerned  sua 

'='■'  Rpnate  Renort  at  6. 

1^'' Ameriean  Far  Association,  Standards  Relating  to  Court  Organization   (1974),  §  1.12. 
i^MS  TT.S.r.   5.^.401    (1070). 
i-'-lR  U.S.r.    §  .S4n2    (1070). 
^=«T^pd.  K.  Min.  Off.  P.  S(d). 

1"  2.S  U.S.C.   §  GZOih),  however,  does  provide  specifically  for  review  of  pretrial  matters 
handled  hy  a  niajristrate,  and  Rule  53  governs  the  review  of  special  master  reports. 
'-'*  Senate  Hearings   (1977)   at  196. 
^'Reciprocal  Exchange  v.  Xoland,  542  F.  2d  462  (Sth  Cir.  1976). 
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sponte  with  the  basis  for  its  own  jurisdiction  in  the  case  before  it  in  the  absence 
of  statutory  authority,  and  it  did  not  discuss  constitutional  issues  in  any  depth. 
Nevertheless,  it  indicated  that  a  judge  might  constitutionally  have  to  order  the 
judgment  of  the  district  court.^^ 

The  Eighth  Circuit  decision  would  require  some  action  or  review  by  a  judge 
before  entry  of  judgment,  but  it  does  not  actually  si)ecify  the  extent  of  the  review 
which  the  judge  must  give  to  the  matter.  The  scope  of  review  was  in  fact  dis- 
cussed in  DeCosta  v.  CBS.^^  The  district  court  there  had  applied  the  "manifest 
error"  standard  of  Kimlerly  v.  Arms.^'-  The  court  of  appeals,  however,  found 
that  that  standard  "lacked  content,"  at  least  as  to  legal  issues,  and  in  the  ab- 
sence of  statutory  guidance  it  decided  to  apply  the  standards  of  Rule  53  governing 
the  review  of  special  master  reports.  The  court  of  appeals  implied,  in  discussing 
rhe  various  standards  of  judicial  review,  that  the  very  limited  review  given  to  ar- 
bitration awards  might  also  be  appropriate.^'^ 

Without  specific  statutory  authority,  the  consent  of  the  parties  alone  would 
not  appear  sufficient  to  permit  a  district  judge  to  delegate  his  power  to  "ultimately 
adjudicate"  a  case  filed  in  the  court,  for  appellate  courts  have  upon  occasion  va- 
cated consensual  references.^^  Even  the  early  landmark  consensual  reference 
cases  as  Kimherly,  contemplate  some  minimal  judicial  review,  at  least  for  "mani- 
fest error."  "'^ 

In  Stegcr  v.  Orth,^^  the  parties  consented  to  the  reference  of  an  entire  case  to 
a  referee  to  hear  and  determine  all  issues.  Judgment  was  entered  by  the  clerk  of 
the  district  court  upon  the  referee's  report,  with  the  knowledge  of  the  parties. 
When  the  defendant  later  objected  to  review  of  the  case  by  the  court  of  appeals  on 
the  grounds  that  the  judgment  had  not  been  entered  upon  order  of  a  district  judge, 
the  United  States  Court  of  Appeals  for  the  Second  Circuit  held  that  the  entry  of 
the  judgment  by  the  clerk  of  court,  without  action  by  a  judge,  was  harmless  error, 
as  entry  of  the  judgment  was  pro  forma  in  the  circumstances  of  the  case.^" 

In  the  same  vein.  Rule  55(b)  (1)  of  the  Federal  Rules  of  Civil  Procedure  au- 
thorizes the  clerk  of  the  district  court  to  enter  final  judgment  by  default  upon 
motion  of  the  plaintiff.  No  action  is  required  or  contemplated  by  a  judge  of  the 
district  court. 

The  specific  question  of  whether  the  Congress  may  by  legislation  settle  any 
jurisdictional  questions  and  permit  a  magistrate  to  order  entry  of  the  final  judg- 
ment of  the  district  court  in  a  civil  case  has  not  been  discussed  in  the  perttinent 
case  law.  The  Congress  has  in  fact  provided  that  federal  question  cases  proceed 
in  state,  territorial  and  legislative  courts  and  in  administrative  agencies  with 
finality,  with  a  right  to  only  a  record  appeal  to  an  article  III  court.  Some  authors, 
moreover,  have  argued  that  there  is  no  violation  of  article  III  as  long  as  appeal- 
late  review  alone  is  provided  to  a  constitutional  court."^  This  appears  particularly 
true  where  there  is  mutual  consent  by  the  parties."' 

While  the  decisional  law  does  not  adequately  address  the  question,  the  Congress 
has  plenary  power  to  shape  the  structure  and  jurisdiction  of  the  federal  courts 
and  could  give  finality  to  the  judgment  of  a  magistrate  in  a  civil  case,  and  permit 
that  judgment  to  be  appealed  to  a  higher  court.  This  is  particularly  so  where  the 
statutory  procedure  would  require  the  consent  of  all  the  parties  to  such  action. 
As  the  Senate  Report  points  out— 

In  light  of  this  requirement  of  consent,  no  witness  at  the  hearings  on  the 
bill  found  any  constittuional  question  that  could  be  raised  against  the  pro- 
vision. Near  unanimity  existed  among  the  witnesses  on  the  overall  con- 
stitutionality of  the  bili."° 

^Moreover,  the  pending  legislation  would  permit  the  reference  of  a  civil  case 
to  a  magistrate  only  upon  the  designation  of  the  district  court,  "and  under  such 
conditions  as  may  be  imposed  by  the  terms  of  such  designation."  ^^  Under  the 

120  Id.  at  463. 

^iDeCo/<ta  v.  CBS,  Inc.,  520  F.  2cl  499  (1st  Cir.  1975).  ,         ^.,^ 

"3  3S3  F.  Supp.  at  337,  citing  Kimherly  v.  Arms,  129  U.S.  512  (1889)  ;  See  Also  Silber- 
nian.  supra  note  41,  at  1354-58. 

133  DeCosta  v.  CBS,  Inc.,  520  F.  2d  at  508. 

^^  Silberman,  supra  note  41,  at  1354.  no.  337. 

135  Kimherhi  v.  Armi.t.  129  U.S.  at  524. 

138  258  F.  619  (2d  Cir.),  cert,  denied,  250  U.S.  663  (1919). 

137  Id. 

13S  fiiibe'-mnn,  supra  note  41,  at  1316-18. 

138  Id.  at  1350-58. 

1*0  Senate  Report  at  4. 
1*1  S.  1613  §  2. 
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totality  of  the  circumstances — tne  great  deference  accorded  to  the  plenary  power 
of  the' Congress,  the  freely  given  consent  of  the  parties,  and  the  requirement  for 
control  and  supervision  by  the  district  judge — it  appears  that  the  Congress  could 
permit  the  entry  of  a  final  judgment  of  the  district  court  following  trial  before 
a  magistrate  without  requiring  review  by  a  district  judge,  as  long  as  the  parties 
retained  their  right  to  appeal  to  an  article  III  judge  or  conrt.''^  Accordingly, 
the  question  of  direct  appeal  to  the  courts  of  appeals  is  more  one  of  policy  than 
constitutionality. 

As  a  matter  of  policy,  a  wide  difference  of  opinion  has  surfaced  regarding 
the  appropriate  forum  for  the  appeal  to  be  taken  from  a  magistrate's  decision 
following  his  trial  of  a  civil  case.  The  Attorney  General  recommends  that  all 
appeals  be  to  a  judge  of  the  district  court,  with  only  limited,  certiorari-type 
review  thereafter  by  the  court  of  appeals.'^  Most  of  the  witnesses  who  testified 
at  the  Senate  hearings  on  the  bill,  on  the  other  hand,  favored  direct  appeal  from 
the  magistrate's  judgment  to  the  court  of  appeals,  on  the  grounds  that  the 
parties  would  not  consent  to  trial  by  a  magistrate  if  they  were  required  thereby 
to  relinquish  their  right  to  aiitomatically  appeal  to  the  court  of  appeals. 

The  Senate  attempted  to  reconcile  these  competing  views  by  providing  alterna- 
tive appellate  routes.  The  bill  stipulates  that  the  apneal  from  a  magistrate's 
judgment  will  normally  be  taken  to  a  district  judge.  The  parties,  however,  may 
mutually  consent  to  have  the  judgment  of  the  district  court  entered  on  the 
magistrate's  order,  with  direct  appeal  to  the  court  of  appeal. 

(a)  ReiHciv  7)1)  a  district  judge  is  said  to  have  the  advantage  in  appropriate 
cases  of  reducing  the  costs  of  litigating  the  appeal,  by  eliminating  the  costly 
printing  of  briefs,  travel  costs  to  the  nearest  seat  of  the  court  of  appeals,  and  the 
cost  of  reproducing  the  entire  record  of  the  trial  for  the  appellate  court.  Consider- 
ation of  the  appeal  initially  by  a  single  judge,  rather  than  by  a  panel  of  three 
judges,  might  he  more  economical  of  overall  judicial  time,  at  least  in  lengthy 
cases.  A  subsequent  certiorari-type  review  to  the  court  of  appeals  would  give  the 
circuit  judges  the  power  to  refuse  to  hear  appeals  and  enable  them  to  concentrate 
tlieir  efforts  on  the  more  meritorious  appeals  and  the  more  difficult  cases.  Pro- 
ponents of  appeal  to  a  district  judge  contend  that  it  would  help  to  relieve  the 
caseload  burdens  of  the  courts  of  appeals,  which  are  currently  facing  a  work- 
load crisis.  Since  the  magistrate  is  a  subordinate  officer  of  the  district  court,  all 
actions  of  the  magistrate  should  be  routed  through  his  superiors.  Finally,  it 
is  suggested  that  an  appeal  could  be  decided  more  speedily  by  a  .single,  local 
district  judge  than  by  a  panel  of  three  circuit  judges,  who  may  not  be  able 
to  reach  the  matter  on  their  calendar  for  months,  or  even  years. 

(b)  Direct  appeal  to  the  court  of  appeals  has  the  advantage  of  providing  a 
single  procedure  for  the  trial  and  appeal  of  all  civil  cases  in  the  district  court. 
Since  the  magistrate  by  stipulation  sits  in  the  place  of  a  judge,  the  appeal  from 
his  decision  should  be  the  same  as  if  the  judge  himself  had  tried  the  case. 
I\Iany  of  the  witnesses  at  the  hearings  .spoke  in  favor  of  dire':'t  appeal.  The 
district  judges  expressed  the  view  that  they  would  not  be  inclined  to  refer  cases 
for  trial  bv  a  magistrate  if  they  would  have  to  ultimately  review  the  case  them- 
selves."' The  private  attorneys  asserted  that  they  would  not  advise  their  clients 
to  consent  to  trial  before  magistrates  if  their  right  of  a  full,  automatic  appeal 
to  the  court  of  appeals  were  to  be  limited."" 

Direct  appeal  would  also  obviate  any  possibility  of  adding  an  extra  layer  of 
litigation  and  expen.se  to  the  process — referred  to  at  the  hearings  as  "fourth- 
tierism.""''  Tt  would  answer  the  argument  which  has  been  raised  at  the  hearings 
tliat  the  parties  might  not  have  as  much  confidence  in  an  appeal  from  a  subordi- 

"2  fJoinp  donbt'?  have  bppn  raised  as  to  whether  a  district  court  .iii<la:wient  may  be 
entered  in  a  eivil  case  without  some  review  and  "ultimate  adjudication"  by  a  district 
.iiidce.  Seo  note  4.^.  Tt  would  appear  that  Congress  could  sanction  the  review  of  a  magistrate's 
dooision  hv  the  U.S.  Court  of  Appeals,  whether  or  not  the  masristrate's  judfrment  can  be 
considered  the  judjrment  of  the  district  court  itself.  The  conference  may  wish  to  suggest 
a  modification  of  the  pending  legislation  to  clarify  that  an  appeal  would  be  based  on  the 
magistrate's  decision,  rather  than  a  final  district  court  .iudgment.  if  it  concludes  that  this 
i.s  nefpssary  to  satisfy  the  constitutional  requirements  of  article  III. 

""•Senate  Hearings   (1077),  at  152-.5.^>. 

i"Td.  at  f»~]n  {.Judge  Metzner).  S.5-86  (Mr.  Barnes),  93  (Judge  Skopil),  183  (Ms. 
SiPprman).  lOfi  (Jtr.  Frank).  222  (Mr   Burnett). 

"^•Id.  at  80-81,  8.5-86  (Judge  Lord).  06  (Judge  Skopil),  115.  126  (Judgp  Spar). 

'■""Id.  at  100-101  (Mr.  Evans).  157-58  (Senator  DeConcini,  summarizing  previous 
testimony).  See  also  id.  at  10,  75-76  (Judge  Metzner).  229  (Judge  Ross).  But  see  id.  at  85 
(Mr.   P.arnes). 

"'Id.  at  105-96  (testimony  of  Mr.  Frank). 
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nate  officer  to  the  individual  who  ha"?  selected  him  as  they  would  have  in  a  direct 
appeal  to  a  higher  court.^*®  It  should  also  be  noted  that  the  district  courts  are 
trial  courts  and  should  not  generally  be  given  appellate  jurisdiction.  Finally, 
direct  appeal  to  the  court  of  appeals  would  not  add  any  additional  burdens  to  the 
courts  of  appeals,  since  the  magistrate  sits  in  lieu  of  a  judge.  The  district  judge 
would  have  to  try  the  case  in  any  event  if  the  parties  had  not  consented  to  trial 
by  the  magistrate. 

(c)  Tlic  alternate  appeal  option  approved  by  the  Senate  allows  the  greatest 
greatest  fiexibiiity.  While  it  does  not  provide  a  single,  fixed  appellate  procedure, 
it  should  encourage  the  parties  to  consent  in  the  greatest  number  of  cases.  In  rou- 
tine cases,  for  example,  the  parties  may  wish  a  quick  and  inexpensive  appeal  to 
a  local  district  judge,  while  in  complex  cases  or  cases  involving  significant  ques- 
tions of  law,  the  attorneys  may  wish  to  preserve  their  full  right  to  appeal  to  the 
court  of  appeals  without  adding  an  extra  layer  of  litigation. 

The  alternate  appeal  system  permits  the  parties  and  the  court  to  fashion  the 
most  appropriate  procedure  for  each  individual  court.  It  also  has  the  advantage 
of  offering  a  practical  compromise  between  the  various  competing  views  whiclx 
have  been  expressed. 

'«Id.  at  85  (.Judge  Lord),  93  (Judge  Skopil),  107  (Mr.  Levin).  183  (Ms.  Silberman), 
229   (Judge  Ross). 


APPENDIX  VI— MISCELLANEOUS  CORRESPONDENCE. 

(a) 

American  Civil  Liberties  Union, 
Washington,  B.C.,  January  23, 197S. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subcommittee  on  Courts,  Civil  Liberties  and  the  Administration  of 
Justice,  Rapburn  House  Office  Building,  Washington,  D.C. 

Dear  Representative  Kastenmeier:  As  you  know  from  testimony  presented 
to  the  Subcommittee  on  September  27,  the  American  Civil  Liberties  Union  lias 
opposed  the  enactment  of  S.  1613  or  any  other  bill  vi-hich  v^ould  enlarge  the 
jurisdiction  of  federal  magistrates.  We  did  suggest  several  changes  to  S.  1613, 
however,  in  the  event  that  the  Subcommittee  voted  to  report  the  bill. 

"We  understand  that  the  Subcommittee  has  approved  some  amendments  to  S. 
1613  and  will  be  considering  others  when  it  resumes  markup  tomorrow.  We  are 
writing  to  advise  you  that  the  ACLU  will  withdraw  its  opposition  to  the  bill  if  it 
is  amended  in  a  manner  which  addresses  the  concerns  expressed  in  our  testimony. 

Specifically,  we  endorse  the  amendment  which  serves  to  delete  the  language 
in  See.  2(c)(1)  providing  that  the  designation  shall  be  "under  such  conditions 
as  may  be  imposed  by  the  terms  of  such  designation."  As  the  explanation  notes, 
this  is  designed  to  prevent  the  assignment  of  categories  of  cases  to  magistrates. 
(We  assume  that  that  part  of  the  amendment  which  provides  that  "when  there 
is  no  such  concurrence,  then  by  the  Chief  Judge,"'  is  intended  to  allow  the  Chief 
Judge  to  cast  a  tie-breaking  vote.  The  explanation  of  the  amendment  should 
make  it  clear  that  this  phrase  does  not  give  the  Chief  Judge  veto  power  over  the 
other  judges.) 

We  also  endorse  the  amendment  which  adds  a  new  subsection  to  insure  tliar 
the  district  judge  will  not  be  made  aware  of  which  party  or  parties  to  a  civil' 
case  withheld  consent  to  trial  before  the  magistrate. 

Because  we  do  not  believe  that  civil  litigants  who  agree  to  go  before  a  magis- 
trate should  have  to  give  up  their  right  to  court  of  appeals  review  and  because 
the  Subcommittee  has  approved  a  mechanism  for  appeal  to  the  district  court,  the 
withdrawal  of  our  opposition  to  the  bill  is  contingent  upon  further  Subcommittee 
action  guaranteeing  an  alternative  appeal  procedure  to  the  circuit  court. 

Unlike  circuit  court  judges,  district  court  judges  are  not  selected  on  the  basis 
of  a  perceived  ability  to  perform  appellate  functions.  In  addition,  circuit  court 
review,  by  definition,  provides  a  broader  perspective  than  does  review  by  the 
district  judge.  There  is  also  the  practical  aspect,  noted  in  the  Senate  Report, 
that  "attorneys  would  not  advise  their  clients  to  consent  to  trial  before  a  magis- 
trate if  such  consent  would  mean  .  .  .  limiting  the  clients'  rights  to  take  an 
appeal  to  the  circuit  court."  At  5. 

Finally,  for  the  reasons  stated  in  our  testimony,  the  withdrawal  of  our  opposi- 
tion to  S.  1613  is  further  contingent  upon  amendments  (1)  providing  for  the 
merit  selection  of  magistrates,  through  the  establishment  of  nominating  panels 
(whose  members  are  appointed  by  other  than  the  district  judges)  ;  and  (2) 
retaining  the  existing  requirement  that  a  person  charged  with  a  petty  offense 
must  consent  to  trial  before  a  magistrate.  The  latter  is  particularly  important 
since  the  lack  of  a  consent  requirement  for  petty  offienders  raises  serious  con- 
stitutional questions.  As  the  Subcommittee  has  noted  in  explaining  the  amend- 
ment dealing  with  consent  in  civil  cases,  "Nobody  opposes  the  amendment,  and 
indeed,  it  may  be  constitutionally  mandated."  (Emphasis  added.) 

We  wish  to  thank  you  again  for  the  opportunity  to  testify  on  S.  1613  and  for 

your  consideration  of  our  suggested  changes  to  the  bill. 

Sincerely,  ^    „ 

Pamela  S.  Horowitz, 

Legislative  Counsel. 
(398) 
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American  Judicatttbe  Society, 

Chicago,  III.,  April  14,  1978. 
Hon.  Peteb  W.  Rodino,  Jr., 
Raylurn  House  Building, 
Washington,  D.G. 

Dear  Me.  Rodino  :  On  behalf  of  the  American  Judicature  Society,  I  am  pleased 
to  enclose  a  copy  of  a  resolution  relating  to  the  Magistrate  Act  of  1978  (S.  1613) 
now  before  the  House  Judiciary  Committee.  The  resolution  was  passed  by  the 
Society's  Board  of  Directors  at  its  recent  meeting  in  New  Orleans. 

I  am  confident  that  you  and  your  colleagues  of  the  Judiciary  Committee  will 
give  careful  consideration  to  the  position  of  the  Society  as  expressed  in  this 
statement. 

Sincerely  yours, 

Fletcher  G.  Rush, 

President. 
Enclosure. 


American  Judicature  Society,  Board  of  Directors'  Meeting,  February  11,  1978, 

New  Orleans,  La. 

the  magistrate  act  of   19  78 

Resolution 

Be  it  resolved  that :  although  the  American  Judicature  Society  commends  the 
efforts  of  the  Department  of  Justice  in  exploring  the  further  utilization  of  magis- 
trates, in  view  of  the  imminent  enactment  of  the  Omnibus  Judgeship  Bill  by  the 
Congress  which  will  increase  very  substantially  the  number  of  United  States 
district  judges,  and  in  view  of  the  i>ending  legislation  in  the  Congress  that 
would  materially  change  the  diversity  jurisdiction  for  suits  in  the  United  States 
and  if  enacted  would  result  in  a  substantial  reduction  in  the  number  of  suits 
filed  based  on  diversity  jurisdiction,  the  American  Judicature  Society  believes 
that  further  consideration  by  the  Congress  of  the  pending  Magistrate  Act  of 
1978  should  be  deferred  until  such  time  as  there  has  been  a  reasonable  opportu- 
nity to  determine  the  need  or  extent  of  the  need  for  the  pending  magistrate 
legislation. 

Be  it  further  resolved  that :  if  such  magistrate  legislation  is  determined  to  be 
needed  in  the  future,  the  Congress  should  give  further  consideration  to  provisions 
in  such  legislation  dealing  with  the  appointing  power  and  with  the  merit  selec- 
tion, tenure  and  removal  of  such  magistrates. 

Shipman  &  Goodwin, 

Counselors  at  Law, 
Hartford,  Conn.,  May  26,  1978. 
Hon.  "William  R.  Cotter, 

U.S.  House  of  Representatives,  Faybiirn  House  Office  Building, 
Washington,  D.C. 

Dear  Representative  Cotter:  I  would  urge  your  support  of  H.R.  7463  (S. 
1G13)  which  will  broaden  the  civil  and  criminal  jurisdiction  of  United  States 
Magistrates. 

All  courts,  state  and  federal,  are  having  a  very  difficult  time  in  handling  both 
the  civil  and  criminal  dockets  for  a  variety  of  reasons.  But  the  federal  court, 
with  l)roader  functions  assigned  to  the  Magistrate,  is  in  a  unique  position  to 
break  the  log-jam.  The  Speedy  Trial  Act  has  placed  severe  limitations  on  the 
civil  business  and  Connecticut  lawyers  are  now  returning  civil  writs.  properl.y 
returnable  to  federal  court,  to  the  state  courts  hoping  for  an  earlier  trial  date. 
I  believe  that  the  option  of  a  jury  trial  before  a  Magistrate,  with  the  consent  of 
the  parties,  is  a  potential  benefit  which  should  be  seized  upon.  Increased  juris- 
diction over  criminal  matters  to  all  misdemeanors  committed  in  the  district,  in- 
cluding trial  by  jury,  should  also  have  a  beneficial  result  in  easing  the  burden 
of  the  trial  judge.  I  also  note  in  passing  the  Second  Circuit  Court  of  Appeals 
decision  in  Sick  v.  City  of  Buffalo  (April  5,  1978)  which  assumes  that  trial  by 
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jury,  before  a  magistrate,  with  the  parties'  consent,  is  proper.  : 
of  tliat  decision  is  that  H.R.  7483  wiil  chirify  the  assuming  powt 


The  signitknnce 
,'er  and  is  not  as 
radical  a  brealv-tlirough  as  some  may  imagine. 

To  phice  my  request  in  perspective,  I  should  indicate  that  I  have  had  con- 
siderable contact  with  the  federal  court  system.  I  served  as  law  clerk  to  the  Huu- 
orable  William  11.  Timbers  (.11)02-1903)  and  as  Chief  Federal  PubUc  Defender 
(1972-1975). 

Respectfully  yours, 

Thomas  D.  Clifford. 

(d) 

U.S.  District  Court, 
FOE  THE  District  of  Maryland, 

Baltimore,  Md.,  June  1,  1918. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  House  Judiciary  Subcommittee  on  Courts,  Civil  Lihertics,  and  Ad- 
ministration of  Justice,  Rayhurn  House  Office  Building,  Washington,  D.C. 
Be:  Senate  Bill  1613. 

Dear  Congressman  Kastenmeier:  It  is  my  understanding  that  your  House 
Subcomittee  now  has  pending  before  it  Senate  Bill  1613,  relating  to  United  States 
Magistrates.  There  is  one  aspect  of  the  amendments,  which  I  understand  were 
originally  proposed  by  your  Subcommittee  to  the  Senate  Bill,  about  which  I 
wish  to  comment. 

As  I  understand  it,  your  Subcommittee  has  proposed,  in  effect,  to  delete  that 
part  of  the  Senate  Bill,  Section  7,  which  would  have  given  the  United  States 
Magistrates  exclusive  jurisdiction  over  the  trial  of  petty  offenses  and  would 
have  precluded  the  defendant  from  demanding  a  trial  before  a  Judge  of  the 
District  Court.  I  can  understand  your  concern  with  preserving  rights  to  a  jury 
trial  in  certain  types  of  cases  which  may  have  led  to  your  Subcommittee's 
decision. 

I  wish  to  point  out  to  you,  however,  that  there  are  a  number  of  districts,  includ- 
ing the  District  of  Maryland,  in  which  there  are  a  great  number  of  federal 
installations  generating  tremendous  numbers  of  traffic  cases  and  parking  tickets. 
Under  the  present  system,  any  person  who  obtains  a  parking  ticket  on  a  federal 
reservation  or  installation  is  entitled  to  be  tried  in  the  United  States  District 
Court  by  a  District  Judge.  If,  for  instance,  labor  unrest  among  the  members 
of  unions  representing  federal  employees  on  a  particular  installation  were  to 
lead  to  suggestions  by  union  leaders  that  every  person  with  a  parking  ticket 
demand  a  trial  in  the  Federal  District  Court,  the  business  of  our  court  would 
come  to  a  halt. 

The  total  number  of  traffic  tickets,  I  am  advised,  which  were  processed  b.v 
the  Central  Violation  Bureau  for  our  District  in  the  fiscal  year  1977  was  58.348. 
Of  those  cases,  92  were  referred  to  the  District  Court  for  trial  after  a  defendant 
refused  to  consent  to  trial  before  the  Magistrate.  Of  that  number,  only  six  were 
actually  tried  to  a  verdict  or  finding  in  the  District  Court,  the  balance  having 
been  disposed  of  by  dismissals,  guilty  pleas,  and  changes  of  mind  by  the  defendant 
resulting  in  the  case  being  returned  to  the  Magistrate. 

In  this  District,  we  have  noticed  in  the  last  year  increasing  numbers  of  in- 
dividuals demanding  that  their  traffic  tickets  and  parking  tickets  be  tried  in  the 
Federal  District  Court.  Apparently  this  is  a  ploy  to  obtain  additional  time  or, 
in  some  cases,  to  undermine  the  system. 

I  hoiie  that  your  Subcommitee  sees  fit  to  recommend  at  least  that  magistrates 
be  given  exclusive  jurisdiction  over  parking  tickets  on  federal  reservations  or 
installations.  Appeals  by  a  convicted  defendant  to  the  United  States  District 
Court  would  serve  to  vindicate  any  legitimate  interest  that  an  individual  would 
have,  under  those  circumstances,  in  having  his  case  heard  by  a  Judge  of  the 
District  Court  in  the  first  instance. 
Very  truly  yours, 

James  R.  Miller,  Jr.. 

U.S.  District  Judge^ 
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Gross,  Hyde,  &  Williams, 

Attorneys  at  Law, 
Hartford,  Conn.,  June  2, 1978. 

Hon.  William  R.  Cotter, 

U.S.  House  of  Representatives,  Rayburn  House  Office  Building, 
Washington,  D.C. 

Re:  House  of  Representatives  Bill  No  7463  Senate  Bill  No.  1613  Concerning 
U.S.  Magistrates 
Dear  Congressman  Cotter  :  I  am  writing  yoxi  concerning  House  of  Represent- 
atives Bill  No.   7463  and  its  counterpart   Senate   Bill  No.   1613   which   would 
broaden  the  civil  and  criminal  jurisdiction  of  United  States  Magistrates. 

I  sincerely  urge  that  you  you  give  this  legislation  serious  consideration  as  I 
support  its  passage. 

First,  I  would  like  to  address  myself  to  that  part  of  the  bill  which  would 
expand  the  U.S.  Magistrates'  authority  to  try  all  Federal  misdemeanors  and 
defendants  charged  with  petty  offenses  without  allowing  a  defendant  to  elect 
a  trial  before  a  Federal  District  Court  Judge.  As  a  Federal  Public  Defender  for 
approximately  three  years  (Chief  from  March  1976  thoughout  November  1976), 
1  was  able  to  observe  the  criminal  justice  system  in  our  Federal  Courts  in  Con- 
necticut on  a  daily  basis.  While  the  majority  of  indictments  which  are  presented 
in  our  Federal  Courts  involve  felonies,  there  are  always  a  number  of  charges 
presented  which  are  misdemeanors  and/or  petty  offenses.  It  is  my  opinion  that 
having  these  cases  tried  before  our  magistrates  is  both  an  efficient  and  fair 
manner  with  which  to  dispose  of  these  cases.  Our  District  Court  Judges  are 
frightfully  busy  and  burdened  with  extraordinarily  demanding  and  complicated 
cases.  IMoreover,  it  has  been  my  experience  that  our  Magistrates  are  well-trained 
and  more  capable  of  handling  such  cases. 

The  few  times  in  which  I  represented  persons  charged  with  misdemeanors 
I  attempted  to  convince  my  clients  to  try  the  case  before  a  masistrate :  however, 
my  clients  always  were  reluctant  and  would  not  agree  to  a  trial  presided  over  liy 
a  Magistrate  because  they  believed  that  the  fact  that  they  were  given  an  option 
means  that  selecting  a  Magistrate  would  be  clearly  a  choice  for  an  inferior  trial 
or  why  else  would  Congress  be  permitting  such  a  choice.  Because  of  the  Speedy 
Trial  Act,  we  no  longer  have  the  problem  of  stale  and  delayed  trials  in  our 
Federal  Courts.  On  the  other  hand,  having  to  dispose  of  criminal  cases  in  such 
a  short  time  has  created  a  larger  backlog  and  delay  of  our  civil  cases.  By  not 
allowing  a  defendant  to  elect  between  a  Magistrate  and  a  District  Court  Judge, 
at  least^  these  criminal  cases  would  not  have  to  occupy  our  Federal  Judges. 

I  am  firmly  convinced  through  my  experience  and  personal  acquaintance  with 
the  Magistrates  we  have  in  Connecticut  and  some  of  those  I  hove  met  from  other 
jurisdictions,  that  the  defendants  would  not  be  subject  to  any  less  of  a  trial  than 
they  would  receive  before  a  Federal  District  Court  Judge.  I  realize  that  a  num- 
ber of  civic  groups  have  raised  the  question  M-hether  our  :\Tagistrates  are  com- 
petent to  handle  such  cases.  It  is  my  opinion  that  if  tho  defense  attorneys  who 
practice  in  Federal  Court  were  polled  on  this  issue,  they  would  overwhelmingly 
be  in  favor  of  having  our  Magistrate  try  these  misdemeanors  and  petty  cases. 

Secondly,  as  to  the  expansion  of  the  U.S.  INIagistrates'  authority  to  conduct 
civil  jury  and  non-jury  trials  without  limitation  on  the  amount  of  damages.  I 
submit  that  the  mere  backlog  and  delays  we  are  experiencing  in  our  Federal 
Courts  demands  the  passage  of  this  bill.  Additionally,  I  believe  the  parties  are 
well  protected  because  an  appeal  may  be  taken  by  an  aggrieved  party  to  the 
District  Court  in  the  same  manner  as  an  appeal  from  a  judgment  of  thp  District 
Court  to  the  Court  of  Appeals.  In  the  decision  of  Side  v.  City  of  Buffalo,  et  al, 
decided  by  the  Second  Circuit  Court  of  Appeals  on  April  5,  1975,  I  agree  with 
Judge  Oakes  where  he  states  : 

"District  Court  review  after  a  trial  before  a  magistrate  or  master  is  not 
a  meaningless  exercise.  Rather  the  procedure  comj>orts  with  a  fundamental 
Congressional  policy  underlying  the  Magistrate's  Act — to  aid  the  Courts  in 
their  ultimate  decision-making  function.  Subjecting  the  act  of  magistrates 
and  masters  to  District  Court  scrutiny  also  avoids  possible  constitutional 
informities."  (footnotes  omitted) 
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In  summary  I  urge  that  you  pass  this  bill  as  it  will  be  a  big  help  to  our  Fed- 
eral Judges  our  Court  personnel,  defendants,  and  civil  parties  alike.  Should  you 
have  any  questions  or  should  you  like  more  specific  information,  please  do  not 


hesitate  to  contact  me. 
My  regards. 


Chaeles  N.  Stuetevant,  III. 
(f) 


U.S.  District  Court, 
Southern  District  of  California, 

San  Biego,  CaUf.,  June  2,  197S. 
He  Magistrate  Act,  S.  1613. 

Hon.  Peteb  W.  Rodino, 
Chairman,  House  Committee  of  Judiciary, 
House  Office  Building,  Washington,  B.C. 

Dear  Congressman  Rodino:  I  am  President  of  the  Ninth  Circuit  District 
Judges  Association,  At  a  meeting  of  our  Association  held  May  17,  1978,  our 
members  requested  that  I  write  to  you  to  express  our  view  concerning  pending 
legislation  which  would  increase  and  clarify  the  jurisdiction  of  United  States 
Magistrates. 

We  very  much  appreciate  the  present  consideration  by  the  Congress  of  the 
Magistrate  Act  (S.  1613).  As  you  are  well  aware,  the  civil  and  criminal  caseload 
of  the  district  courts  continues  to  expand.  Recent  legislation,  such  as  the  Speedy 
Trial  Act,  makes  it  necessary  for  the  courts  to  utilize  innovative  techniques  of 
.iudicial  administration.  Only  through  the  development  of  efficient  case  manage- 
ment procedures  will  the  federal  trial  courts  continue  to  be  able  to  afford  the 
public  prompt  and  just  resolution  of  disputes. 

Many  of  us  have  found  that  increased  use  of  magistrates  results  in  significant 
benefits  to  the  courts  and  to  the  public.  Magistrates  have  saved  countless  hours 
of  time  for  district  judges  by  deciding  "non-dispositive"  motions  (28  U.S.C. 
§  6.36(b)(1)(A)),  making  findings  and  recommendations  on  "dispositive" 
motions  (28  U.S.C.  §  636(b)(1)(B)),  and  performing  the  other  important 
functions  presently  authorized  by  law.  The  work  of  the  magistrates  has  been 
of  uniformly  high  quality.  We  believe  that  S.  1613,  if  promptly  enacted,  will 
help  district  judges  and  magistrates  to  continue  the  progress  we  have  made. 

With  the  hope  of  assisting  the  Congress  in  its  deliberations,  we  respectfully 
submit  that  the  Senate  version  passed  July  26.  1977,  will  be  most  effective  in 
achieving  the  goals  and  purposes  of  the  proposed  legislation. 

In  closing,  the  district  judges  of  the  Ninth  Circuit  vvdsh  to  express  our  satis- 
faction with  the  interest  that  the  Congress  has  shown  in  this  area  of  concern. 
Sincerely, 

Edward  J.  Schwartz. 

(g) 

The  State  Bar  of  California. 
San  Francisco,  Calif.,  August  2,  1978. 
Hon.  Peter  W.  Rodino, 
Chairman,  Judiciary  Committee, 
House  of  Representatives,  Washington.  B.C. 

Dear  Congressman  Rodino:  The  Board  of  Governors  of  the  State  Bar  of 
-California  at  its  July  20-21,  1978  meeting  considered  and  took  action  as  follows 
concerning  portions  of  S.  1613,  Magistrate  Act  of  1977: 

Resolved,  upon  consideration  of  report  of  Committee  on  Federal  Courts  dated 
June  27.  1978,  re  portions  of  S.  1613,  Magistrate  Act  of  1977.  and  report  of 
Board  Committee  on  Legislation  thereon,  that  the  Board  takes  the  following 
action : 

1.  Supports  the  merit  selection  of  magistrates. 

2.  Supports  provision  for  reporting  of  proceeding  conducted  by  a  magis- 
trate if  a  district  judge  in  such  a  proceeding  would  have  been  provided  a 
court  reporter. 
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3.  Approves  the  House  version  for  appeal  of  a  magistrate's  decision,  modi- 
fied to  provide  that  at  the  time  the  parties  consent  to  referral  to  a  magis- 
trate, they  shall  elect  the  manner  of  appeal,  i.e.  directly  to  the  Court  of 
Appeals  or  to  the  district  court  with  certiorari  review  in  the  Court  of 
Appeals. 

4.  Recommends  that  a  provision  be  added  to  permit  parties  to  stipulate 
to  designation  of  a  particular  magistrate. 

5.  Approves  in  principle  the  concept  that  federal  magistrates  be  given 
jurisdiction  over  cases  involving  misdemeanor  violations  by  juvenile  youth 
and  young  adult  offenders,  including  authority  to  impose  a  sentence  which 
includes  the  expungement  provisions  applicable  to  such  offenders  provided 
that  any  period  of  time  in  custody  may  not  exceed  the  maximum  sentence 
specifically  provided  for  the  misdemeanor  violation ;  recommends  that  Con- 
gress consider  the  necessity  of  also  amending  Title  18,  Section  4209,  Chapter 
402  (youth  offenders)  and  Chapter  403  (juvenile  offenders)  in  order 
unambigously  to  achieve  the  result  desired  with  respect  to  magistrate 
jurisdiction. 

The  Board  sincerely  urges  your  consideration  of  these  recommendations. 
Enclosed  is  copy  of  report  to  the  State  Bar  Committee  on  Federal  Courts  above 
referred  to. 

Very  truly  yours, 

Maky  G,  Wailes, 

Secretary. 

Memorandum 

To :  Board  of  Governors,  State  Bar  of  California. 
From :  Federal  Courts  Committee. 
Re  Magistrate  Act  of  1977. 
Date :  June  27, 1978. 

A  subcommittee  of  the  Federal  Courts  Committee  consisting  of  James  R.  Dunn, 
Esq.  was  assigned  the  task  of  reviewing  the  "Magistrate  Act  of  1977"  as  passed 
by  the  United  States  Senate  (S.  1613)  and  making  recommendations  to  the 
Committee  for  action.  Two  reports  in  the  form  of  memoranda  to  the  Committee 
dated  January  6,  1978,  and  April  21,  1978,  were  considered  before  passing  on  the 
following  resolution.  Copies  of  those  memoranda  together  with  copies  of  S.  1613 
as  passed  by  the  United  States  Senate  ("Senate  version"  herein)  and  the  final 
House  Subcommittee  markup  as  of  February  28,  1978,  ("House  version"  herein) 
are  attached  to  this  report. 

The  bill  was  passed  by  the  full  House  Judiciary  Committee  on  June  6,  19  <  8, 
and,  according  to  committee  counsel  Michael  Remington,  Esq.,  will  go  to  the 
House  floor  in  mid-July,  and  thereafter  to  conference  committee.  It  is  our  hope 
that  the  subject  will  be  considered  by  the  Board  of  Governors  at  its  July  meeting. 

The  Federal  Courts  Committee  did  not  take  a  position  on  all  aspects  or  the 
bill,  but  rather  dealt  only  with  those  sections  which  it  felt  were  of  greatest 
importance,  or  might  generate  the  most  controversy.  At  its  meeting  in  ban 
Francisco  on  June  3,  1978,  the  Committee  unanimously  adopted  the  following 
resolution :  .        ,     ^.  * 

1.  The  committee  recommends  support  of  the  merit  selection  process  tor 
selecting  magistrates  set  forth  in  the  House  version  of  the  bill  [Sec.  3(a) 

page  11].  ,  .-, 

2.  The  committee  recommends  that  the  Board  of  Governors  endorse  the 
section  of  the  House  version  which  provides  that  any  proceeding  conducted 
bv  a  United  States  Magistrate  shall  be  taken  down  by  a  court  reporter  it 
a"  district  judge  in  such  a  proceeding  would  have  been  provided  a  court 
reporter.  However,  the  committee  recommends  that  this  section  be  amenc  ea 
to  provide  that  in  such  proceedings  a  reporter  shall  be  immediately  available 
oulv  if  the  parties  so  request,  rather  than  that  a  reporter  will  be  available 
unless  the  parties  agree  specifically  to  the  contrary.  [Sec.  2(c)  (b),  page  lij. 

3.  The  committee  recommends  that  the  Board  of  Governors  endorse  the 
House  version  for  appeal  of  a  magistrate's  decision,  but  with  the  following 
modification:  at  the  time  the  parties  consent  to  referral  to  a  magistrate, 
thev  shall  elect  the  manner  of  appeal  (i.e..  directly  to  the  Court  ot  Appeals 
or  (lirectly  to  the  district  court  with  certiorari  review  in  the  Court  ot  Ap- 
peals), subject  to  later  change  by  stipulation  of  the  parties  only.  [bee. 
2(c)  (3)  (4)  (5),  page  10]. 
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4.  The  committee  recommends  that  the  Board  of  Governors  recommend 
that  the  bill  allow  litigants  to  stipulate  to  the  designation  of  a  particular 
magistrate  to  hear  a  particular  case  in  order  to  encourage  the  use  of 
magistrates. 
The  committee  further  would  point  out  to  the  Board  of  Governors  that  there 
a])pears  to  he  some  ambiguity  and  potential  conflict  between  the  Federal  Youth 
Corrections  Act  and  the  provision  of  the  proposed  Magistrates  Act  which  allows 
a  magistrate  to  spntence  a  youth  for  no  more  than  one  year.  This  conflicts  with 
the  Youth  Act  which  by  its  inherent  terms  is  an  indeterminate  sentence  of  up  to 
a  maximum  of  six  years.  The  committee  makes  no  recommendation  on  this  pro- 
vision other  than  to  point  out  the  inconsistency  to  the  Board  of  Governors  so 
that  it  might  point  it  out  to  Congress.  [See  18  U.S.C.  §  5010] 

Frederic  A.  Sawyer. 
Chairman,  State  Bar  Committee  on  Federal  Courts. 

U.S.  District  Court, 
New  York,  N.Y.,  August  4, 1978. 
Hon.  Robert  W.  Kastenmeier, 
Rnyhurn  House  Offi.ce  Building, 
Washington,  D.C. 

Dear  Congressman  Kastenmeier  :  The  Committee  on  the  Administration  of  the 
Magistrates  System  of  the  Judicial  Conference  met  last  week  and  of  course  one 
of  the  primary  items  on  its  agenda  was  a  discussion  of  S.  1613. 

The  Committee  strongly  urges  that  if  the  provisions  in  the  House  bill  be 
adopted  for  selection  procedures  to  be  followed  in  the  appointment  of  magistrates, 
part  time  magistrates  receiving  a  salary  of  .$12,500  or  less  be  excluded  from 
these  recjuirements.  This  might  also  be  expressed  in  terms  of  receiving  less  than 
one-quarter  of  the  maximum  salary  paid  to  a  full  time  magistrate. 

Today  part  time  magistrates  receiving  such  compensation,  in  the  main,  handle 
what  used  to  he  known  as  Commissioners'  duties.  These  involve  arrest  warrants, 
search  warrants  and  fixing  of  bail  prior  to  the  filing  of  formal  charges  by  in- 
formation or  indictment.  In  many  instances,  in  order  to  obtain  the  services  of 
a  well  qualified  lawyer  in  the  community,  he  has  to  be  personally  urged  to  under- 
take the  assignment  because  the  compensation  is  relatively  low  and  there  are 
limitations  on  his  private  practice  imposed  by  the  conflict  of  interest  rules. 

I  should  also  point  out  that  the  procedure  becomes  quite  cumbersome  and  ex- 
pensive (there  is  no  provision  for  the  payment  of  expenses)  when  viewed  in  rela- 
tion the  small  remuneration  paid  to  the  appointees  in  this  category.  For  your 
information,  the  following  table  shows  the  number  of  part  time  magistrates  by 
salary  grade  who  would  be  affected.  At  present  there  is  a  total  of  466  full  time 
and  part  time  magistrates. 

83  $R50 

48  _     1,700 

21  2, 550 

22 3. 400 

23  4, 2m 

20  n.  mo 

3   7. 650 

ft  9, 350 

8   11,  050 

I  trust  that  this  suggestion  will  receive  your  serious  and  earnest  consideration. 
Respectfully  yours, 

Charles  M.  Metzner. 

(i) 

U.S.  Court  Reporters  Arsoctatton. 

Chicago,  III.,  October  11, 1978. 
Jinn.  RoRFRT  W.  Kastenmeier, 
TTniiRr  Offioe  Evil  ding, 
Washington,  D.C. 

Dear  CoNnRERSAiAN  Kastenmeier:  On  behnlf  of  the  United  States  Court  Re- 
porters Association.  T  wish  to  take  this  occasion  to  express  a  word  of  thanks  and 
npnver-iation  for  your  efforts  in  the  passage  of  S.  1613,  the  Magistrate  Act  of 
1978,  as  amended  by  the  House. 
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\s  you  know,  we  were  greatly  concerned  that  some  provision  be  made  in  the 
bin  for  the  providing  of  official  court  reporters,  particularly  in  light  of  the 
increased  range  of  duties  and  the  expanded  jurisdiction  of  the  magistrates  that 
the  hill  contemplates.  We  feel  that  the  final  form  that  the  bill  took  coming  out 
of  the  House  is  a  proper  and  just  one  and  we,  of  course,  hope  for  a  favorable 
result  in  Conference. 

Once  again,  we  thank  you  for  your  assistance  and  cooperation. 

Sincerely  yours,  ^^  ^ 

Richard  H.  Dagdigian. 

(i) 

U.S.  District  Court, 
Western  District  of  Tennessee, 

Memphis,  Tenn.,  March  7, 1979. 

To  the  Members  of  the  Judiciary  Subcommittee  on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice : 

Gentlemen  :  As  a  member  of  the  Committee  functioning  under  the  Judicial 
Conference  with  respect  to  the  Administration  of  the  Federal  Magistrates,  I 
should  like  to  add  my  endorsement  to  the  testimony  of  Mr.  Margolis,  Vice  Chair- 
man of  the  ABA'S  Judicial  Administration  Division,  with  regard  to  your  favor- 
able consideration  of  the  Magistrates  Act  of  1079  to  increase  the  jurisdiction  of 
the  United  States  Magistrates.  I  believe  that  this  is  a  needed  improvement  in 
our  scheme  of  justice  and  I  would  testify  particularly  that  our  Magistrate  has 
been  of  great  help  and  assistance  to  the  Court  in  being  able  to  meet  the  burden 
of  speedv  trials  and  trying  to  keep  up  with  a  trial  docket. 

Mv  conversation  with  other  Judges  persuades  me  that  Magistrates  are  of 
great  assistance  and  generally  very  competent  and  could  handle  these  matters 
without  depreciation  in  any  way  of  the  rights  of  the  poor  and  disadvantaged  who 
mav  appear  before  the  Magistrate. 

I  would  hope  that  the  Committee  would  also  consider  that  part  of  the  Magis- 
trates Act  which  would  require  the  Judges'  submission  of  names  to  a  commission 
for  recommendation  of  persons  who  might  be  qualified,  with  representative 
members  of  a  committee  from  the  community  at  large.  The  Bill  should  not  call 
for  the  approval  of  the  Senate  or  appointment  by  the  Executive  Branch  as  the 
INIasistrates  work  for  and  closely  with  the  Courts,  which  should  be  most  familiar 
with  the  abilities  and  talents  of  the  Magistrate-candidates  for  appointment. 

Thank  you  for  your  consideration  in  this  regard. 

Yours  very  sincerely, 

Harry  W.  Weixford. 

(k) 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  B.C.,  March  22, 1979. 

Hon.  Robert  W.  Kastenmeier. 

Chairman,  Su'bcommittee  on  Courts,  Civil  Liberties,  and  the  Administration  of 

Justice,  House  Committee  on  the  Judiciary,  Bayburn  House  Office  Building, 

Washington,  B.C. 
Devr  Mr.  Chairman:  As  a  firm  believer  in  the  reform  of  the  federal  justice 
system.  I  am  convinced  that  the  approval  of  H.R.  1046,  a  bill  to  expand  the 
jurisdiction  of  the  United  States  magistrates,  is  necessary  and  long  overdue. 

This  bill  includes  one  of  the  recommendations  made  by  the  President  in  his 
message  to  Congress  on  February  27,  1979  regarding  his  program  to  reform  the 
federal  civil  justice  system.  I  share  the  President's  concern  in  this  area  as  well 
as  those  of  the  members  of  the  subcommittee.  By  handling  certain  judicial 
chores,  magistrates  reduced  the  district  court's  workload.  If  this  bill  is  passed 
bv  Congress,  further  relief  will  be  given  to  the  Federal  Court's  docket. 

'  I  commend  your  initiative  and  will  be  supporting  the  efforts  of  the  subcom- 
mittee in  passing  this  legislation.  You  may  count  with  my  assistance  and  cooper- 
ation in  this  endeavor. 

Cordially,  _  ^  ,^-, 

Baltasar  CoRRada,  M.C., 

Resident  Commissioner,  Puerto  Rico. 
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The  Association  of  the  Bab  of  the  City  of  New  York. 

Committee  on  FEOER^y:  Courts, 

Neio  York,  N.Y.,  June  25,  1919. 
Hon.  William  Carney, 
Longworth  House  Office  Building, 
Washington,  D.C. 
Re  :  Magistrate  Act  of  1979 

Dear  Representative  Carney  :  I  am  writing  on  behalf  of  the  Committee  on 
Federal  Courts  of  the  Association  of  the  Bar  of  the  City  of  New  York  in  support 
of  the  provisions  in  H.R.  1046  (the  Magistrate  Act  of  1979)  enlarging  the  civil 
and  criminal  jurisdiction  of  United  States  magistrates.  Our  recent  study  of  the 
magistrate  system  in  the  United  States  District  Court  for  the  Southern  District 
of  New  York  (33  The  Record  212-30  (1978))  confirmed  that  the  system  is  an 
important  and  valuable  component  of  the  federal  court  structure.  We  continue 
to  believe  that  as  long  as  the  expansion  of  magistrate  jurisdiction  is  subject  to 
the  consent  of  the  parties  (as  it  would  be  under  H.R.  1046),  such  expansion  is 
an  appropriate  legislative  step  to  take  at  this  time. 

Although  we  are  not  reporting  in  detail  on  H.R.  1046  (or  its  Senate  counter- 
part, S.  237) ,  we  would  make  two  general  comments. 

First,  we  recommend  that  the  bill  be  revised  to  make  it  clear  that  magistrates 
will  have  the  authority  to  preside  over  jury  trials  in  misdemeanor  cases.  We 
understand  that  Section  7(2)  (D)  of  H.R.  1046  is  designed  to  accomplish  this 
purpose,  but  we  believe  that  the  language  should  be  more  explicit — as  it  is  in 
Section  2(2)  with  respect  to  civil  actions. 

Second,  our  Committee  continues  to  oppose  any  provision  which  would  elimi- 
nate or  restrict  review  as  of  right  by  the  Court  of  Appeals.  Under  H.R.  1046  as 
presently  drafted,  unless  the  parties  agree  in  advance  to  by-pass  review  by  the 
District  Court,  an  appeal  to  the  Circuit  Court  would  be  taken  by  writ  of  certiorari 
and  hence  would  be  subject  to  the  Circuit  Court's  discretion.  We  recommend 
instead  that  appeals  be  taken  directly  to  the  Court  of  Appeals  in  all  cases  involv- 
ing a  judgment  entered  in  an  action  over  which  a  magistrate  has  presided.  This 
procedure  has  the  advantage  both  of  preserving  the  right  of  review  by  the  Court 
of  Appeals  and  of  eliminating  the  interjection  of  the  District  Court  judge  as  a 
potential  fourth-tier  of  decisionmaking.  It  also  makes  it  unnecessary  for  the  Court 
of  Appeals  to  promulgate  and  administer  a  system  of  rules  dealing  with  petitions 
for  certiorari. 

Sincerely  yours, 

Standish  F.  Medina,  Jr. 
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